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THOROLD  V.  THOROLD.— p.  1.  "  .^  ^ 

A  paper  in  the  form  of  a  deed  of  gift,  admitted  to  probate* 

An  allegation  (a)  was  offered  to  the  Court  on  the  behalf  of  Miss  Tho* 
Told,  propounding  a^ aper,  in  the  form  of  a  deed  of  gift,  as  the  last  will 
and  testament  of  her  brother,  William  Thorold,  Esq.  of  Systpn  Park^ 
in  the  county  of  Lincoln. 

The  adverse  party  in  the  cause  was  Sir  Thomas  Thorold,  Bart,,  the 
father  of  the  deceased. 

The  paper  propounded  was,  in  form  and  substance,  as  follows: 

<'  Be  it  known  to  all  it  may  concern,  that  I,  William  Thorold,  of 
Syston  Park,  in  the  county  of  Lincoln,  do  hereby  give  (after  my  death) 
to  my  beloved  sister,  Jane  Thorold,  of  Syston  Park,  in  the  said  county 
of  Lincoln,  the  following  estates;  and  also,  should  all,  or  any  parts  of 
these  estates,  be  sold  by  me  during  my  life,  all  such  monies  arising 
therefrom  as  shall  be  placed  in  the  public  funds,  shall  be  at  her  dispo- 
sal, viz. 

'<  1st,  My  third  in  the  remainder  of  the  unsold  Ayton  estate,  in  the 
county  of  Durham. 

'<2diy,  My  moiety  in  the  Husthwaite  and  Newbald  estates,  in  the 
county  of  York. 

<<  3dly,  My  moiety  in  an  estate  at  Elmley,  in  the  county  of  York. 

(«)  According  to  the  practice  of  the  Prerogative  Court,  the  facts  intended  to 
be  relied  upon  in  support  of  any  contested  suit  are  set  forth  in  a  plea,  which  is 
termed  an  allegation ;  this  is  submitted  to  the  inspection  of  the  counsel  of  the  ad- 
verse party ;  and  if  it  appears  to  them  objectionable,  either  in  form  or  substance, 
th«y  ofiftoae  the  admission  of  it.  If  the  opposition  goes  to  the  substance  of  the 
allegation,  and  is  held  to  be  well  founded,  the  Court  rejects  it ;  by  which  mode 
of  proceeding,  the  suit  is  terminated  without  going  into  any  proof  of  the  ^ts. 
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*^4thly,  My  estate  at  Barrowby  in  the  county  of  Lincoln. 
^'  5thly^  My  estate  at  Carlton,  in  the  county  of  Lincoln. 
*^  6thly,  My  estate  at  Holbeach,  in  the  county  of  Lincoln, 
*<  7thly,  My  house  and  lands^  at  Derby. 

^^  This  deed  of  gift,  in  my  own  proper  hand-wiiting,  was  made,  seal* 
ed,  signed  and  delivered,  to  my  aforesaid  beloved  sister,  Jane  Thorold, 
spinster,  of  Syston  Park,  in  the  county  of  Lincoln,  this  16th  day  of 
l^ecember,  one  thoueaad  eight  hundred  ^ad  six, 

"William  Thorold.    • 
'^  In  the  presence  of 

*' James  Speed, 
'^William  Armes, 
<<  Henry  Parlett." 

Arnold  aftd  Burnabffj  against  the  admission  of  the  allegation. 

It  is  impossible  that  this  paper  can  be  considered  as  testamentary,  in- 
asmuch as  there  is  neither  the  executor  nor  residuary  legatee  named  in 
it,  and  it  purports  to  be  only  a  deed  of  gift; — it  contains.  Indeed,  the  ex- 
pression, •*  I  hereby  give,  after  my  death,'*  but  it  is  not  every  paper 
that  disposes  of  property  after  death  whicli  can  be  considered  as  of  a  tes- 
tamentary nature.  A  variety  of  contracts  are  not  so  Considered;  settle- 
ments, for  instance,  made  in  contemplation  of  marriage,  are  usually  to 
take  place  after  the  death  of  one  of  the  parties,  and  nave  never  been 
considered  as  testamentary ;  and  yet  they  would  become  so  by  the  same 
rule,  which  would  impress  a  testamentary  character  on  an  instrument 
of  this  description.  A  paper,  therefore,  may  dispose  of  property  after 
death,  and  yet  not  be  entitled  to  probate.  The  rule  is  not  universal, 
but  must  vary  according  to  the  circumstances  of  each  case:  and  the 
safest  guide  for  the  Court  will  be  the  intention  of  the  writer,  as  evi- 
denced by  his  own  language ;-^here  he  calls  the  instrument  a  deed  of 
gift.  The  difierencc  between  a  testamentary  paper  and  a  deed  of  gift 
is  essential  and  obvious;  the  former  is  ambulatory  till  the  death  of  the 
testator,  the  latter  is  irrevocable.  The  one  does  not  require  delivery  in- 
to the  hand  of  the  party  for  whose  benefit  it  is  intended,  the  other  does. 

Swinburne  (a)  distinguishes  between  deeds  of  gift  which  are  to  take 
]i!«ce  as  donations  mortis  causa,  and  such  «6  are  to  operate  as  legacies; 
and  this  according  to  his  definition,  would  be  donatio  mortis  causa,  over 
%vhich,  this  Court  could  lentertain  no  jurisdiction. 

Swabey  and  Adams  in  support  of  the  allegation,  referred  to  Oreen 
V.  Proude^  1  Mod.  117;  Rigden  v.  Valuer^  2  Vesey,  p.  252;  Corp  v. 
Corp^  and  Johnson  v.  Johnson.  With  respect  to  the  passage  from 
SioinbitmCy  it  may  be  answered,  that  in  Swinburne^s  time  no  testa- 
ment could  be  made  without  an  executor.  (A)    There  is  also  a  marked 

(a)  Part  1.  sec,  7.  Swinburne  has  not,  perhaps,  explained  himself  on  this 
topic  with  his  usual  perspicuity;  indeed  it  has  been  adnnitted  by  his  Editor  that 
tliere  is  some  peiplexity  in  the  passage  to  which  allusion  is  made  in  the  argu- 
ment: he  had  obviously  in  his  view  when  he  was  writing  the  several  passages  on 
this  subject  in  the  Roman  law.     See  Digest,  lib.  39.  tit  6i  Just.  I.  2.  tit,  7. 

{b)  Swinburne  says,  "The  executor  is  the  foundation, the  substance,  the  head, 
and  indeed  the  true  formal  cause  of  the  testament*  without  which  a  will  is  no 
proper  testament,  and  by  the  which  only  the  will  is  made  a  testament," — Swin- 
burne, part  1.  sec.  3.  p.  14.  Sec  also  the  same  author,  part  1.  sec.  1.  p.  4,  and 
again,  sec.  11.  p.  83.  and  Godolphin,  O.  L.  p.  13. 

The  fact  is,  the  executor  was  considered  as  analogous  to  the  heir  (haeres)  of 
the  civil  law,  who  was  so  essential  to  the  will,  that  if  no  heir  was  constituted  in 
the  instrument  there  was  an  intestacy. 
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distinction  between  an  instrument  of  this  sort  and  a  donatio  mortis  cau- 
sdy  because,  in  the  latter  case,  if  death  does  not  ensue;(a)  the  gift  must 
be  returned. 

Jlrnoldy  in  reply  to  the  cases. 

In  Green  ▼.  Proude  the  deceased  described  himself  as  being  very 
sick  in  body;  the  instruments  therefore,  had  all  the  appearance  of  being 
a  testamentary  act 

In  Rigden  v^  Fallkr,  the  bequest, being  to  t»ke  effect  after  pay  men 
of  funeral  expenses,  the  animus  testandi  was  clearly  shown. 

In  Corp  T,  Corp  the  instrument,  as  a  contract,  was  considered  as  of 
no  efiect  in  the  lifetime  of  the  testator,  and  a  special  direction  concern- 
ing the  paper  was  given  to  his  executors  and  administrators;  added  to 
this  being  between  husband  and  wife  it  could  not  be  considered  as  a 
deed  of  gift 

Johnson  v.  Johnson  was  diflerent  in  all  its  circumstances,  the  instruc- 
tions were  for  a  will,  but  ihe  attorney  by  mistake  drew  the  paper  in 
the  form  of  a  deed* 

JuDOMfiNT. 

Sir  John  Nicholl, 

The  sole  question  arising  upon  the  admissibility  of  this  allegs^tion, 
is,  whether  the  paper  propounded  is  a  testamentary  instrument,  and 
proper  to  be  proved  as  such. 

Two  grounds  of  objection  may  be  taken,  first,  that  it  relates  to  real 
property  only;  secondly,  that  it  declares  itself  to  be  a  deed  of  gift,  and 
consequently^  cannot  be  considered  as  a  will. 

With  respect  to  the  first  point,  though  the  property  may  consist  whol- 
ly of  estates,  yet  it  does  not  appear  to  the  Court  that  they  may  not  be 
estates,  disposable  as  personal  property;  neither  is  there  any  thing  to 
show  that  some  of  these  estates  may  not  have  been  sold  during  the  life 
of  the  testator,  and  then  he  expressly  directs  ^^that  all  such  monies 
arising  therefrom  as  shall  be  vested  in  the  funds  shall  be  at  Miss 
7*horold*s  disposal'^^  these  monies,  therefore,  must  fall  under  the  de- 
scription of  personal  property. 

(a)  This  is  clearly  the  idea  the  Roman  law  entertained  of  this  species  of  dona- 
tion, '*  mortis  causi  donatio  est  ^s  propter  mortis  ftt  su^picionem:  cum  quis  ita 
donat,  ut,  si  quid  humanitus  ei  contigisset  haberet  is  qui  accipit :  sin  autem  super 
-vixisset  is,  qui  donavit,  reciperet :  vel  si  eum  donationis  penituisset,^aut  prior 
decesserit  is  cui  donatum  sit.''   Inst.  lib.  3.  tit.  7^  s.  1^ 

In  a  subsequent  passage  the  whole  doctrine  on  this  head  is  thi^  summed  up 
and  expounded.  "  In  summ^  mortis  caus4  donatio  est,  cum  ms\^  se  quis  velit 
habere,  quam  eum,  cui  donet,  magisque  eum  cui  donat,  quim  haeredem  suum," 
and  then  the  framers  of  the  institutes,  as  if  to  adorn  and  illustrate  the  conclusions 
of  law  at  which  they  had  arrived,  introduce  into  their  work  that  remarkble 
passage  from  the  Odyssey,  in  which  Telemachus  (in  reply  to  a  question  put  to 
him  by  Pirxus/  whether  he  would  wish  the  valuable  presents  he  had  brought 
with  him  from  Lacedxmon  to  be  removed  to  the  palace  from  the  place  where 
they  had  been  deposited)  thus  expresses  himself: 

llMtfM*i  •»  y«^  r  'l^fUf  dV««  fV«f  rath  tfytb 
£<  xfV  ifu  funfiifti  ityiicfti  if  fAtytipctT't 
AJi$pil  KttifafTti  TTATftAet  ^rtitrtL  JVco'dvr«f, 
'AvTof  i^ciTetrt  fiouXdfc  ixxvpi/n^tf,  i  rifet  rtHvh, 
'SAi'tx  iym  rovTotn  ^jir«v  »«i  ic^ptt  ^ynuTUy 

Horn.  Odyss.  lib.  *17. 1. 79,  et  seq. 
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This  Court  has  always  held,  that  even  if  it  should  be  doub{ful{a) 
whether  some  part  of  the  property  be  not  freehold,  it  will  grant  probate^ 
and  for  I  his  obvious  reason,  the  probate  may  be  necessary  for  the  pur- 
poses of  justice,  and  no  evil  can  arise  frdm  the  grant  of  it: — thus,  if 
Miss  Thorold  takes  probate  of  this  instrument,  and  all  the  estates  are 
real,  the  probate  of  this  Court  can  in  no  way  affect  thenl;  but  if  any 
part  should  be  personal,  or  if  the  land  should  have  been  sold  and  the 
money  vested  in  the  funds,  for  that  part  the  probate  ought  to  pass,  sup- 
posing the  instrument  to  be  in  Its  nature  testamentary;  besides,  it  is  dif- 
ficult to  imagine  why  one  party  should  desire  probate  and  the  other 
party  object  to  it,  if  all  thei  estate  is  freehold;  since,  in  that  case,  the 
probate  could  have  no  effect  whatever.  There  appears,  therefore,  suf- 
ficient ground  in  the  present  stage  of  the  proceedings  to  presume,  that 
there  may  be  property  to  which  the  probate  may  be  applicable;  but  at 
the  same  time,  if  it  were  perfectly  clear  that  there  was  no  such  proper- 
ty, the  Court  would  not  entertain  any  question  respecting  the  validity 
of  the  instrument. 

The  main  question,  however,  is,  whether  the  instrument  can  be  con- 
sidered as  testamentary? 

In  deciding  a  point  of  this  nature,  the  Court  always  looks  to4he  sub- 
stance, and  not  to  the  form  of  the  instrument;  to  the  intention  of  the 
writer,  and  not  to  the  denomination  he  affixes  to  it :  it  calls  itself  a  deed 
of  gift,  but  it  cannot  be  valid  as  such — it  is  not  upon  a  stamp— it  con- 
tains no  valuable  consideration — it  might  have  been  revoked  during  his 
lifetime,  for  there  is  nothing  to  prevent  him  from  selling  the  estates; 
indeed,  he  expressly  looks  forward  to  such  an  event,  for  he  directs  that 
the  monies  arising  from  the  sale  of  them  shall  be  vested  in  the  public 
funds.  This  instrument  then,  cannot,  as  far  as  this  Court  can  form  any 
opinion,  take  effect  as  a  deed  of  gift :  it  is  not  irrevocable,  it  is  only  to 
be  consummated  by  death — not  to  operate  during  life;  the  words  are, 
"  I  give,  after  my  death:" — death  is  the  event  which  is  to  give  effect 
and  operation  to  the  instrument.  Marriage  settlements  and  contracts 
are  of  a  totally  different  nature;  they  take  effect  during  life. 

Many  instruments  of  this  kind  have  been  admitted  to  probate.  The 
case  of  Shergold  v.  Shergold,{b)  decidec^  in  the  Prerogative,  is  a 
stronger  case  than  this,  because  there  something  of  a  consideration  (viz. 
sixpence)  was  given. 

In  Markwick  v.  Taylor^  administration  with  a  deed  annexed  was 
given(c)        ^ 

(a\  In  the  case  of  Durken  v.  Johnstone  by  his  Guardian^  Prerog.  Trin.  Term, 
1796,  Where  tl)e  question  arose  on  the  testamentary  schedule  of  John  Durkin, 
and  a  considerable  degree  of  uncertainty  prevailed  as  to  the  nature  of  the  de- 
ceased's property.  The  Court  (Sir  W,  Wynne)  w^^  An  objection  has  been  taken 
that  this  is  a  real  estate,  and  not  within  the  jurisdiction  of  the  Court,  but  it  is 
not  clear  whether  it  is  all  real  property,  or  property  held  only  for  a  term  of 
years:  still  if  the  paper  may  have  any  effect  on  the  estate,  I  am  bound  to  pro* 
nounce  for  it.  This  Court  is  not  to  judge  of  the  effect;  and  if  it  does  not  appear 
evidently  to  be  a  paper  only  applying  to  a  freehold  estate,  it  is  the  duty  of  this 
Court  to  establish  it. 

(A)  ShergoM  v.  Shetgold^  Prcrog.  1714.  Dr.  Walter  Pope  made  a  deed  of 
gift  to  Ann  Shergold  to  take  effect  after  his  death,  and  npon  delivery  of  sixpence 
gave^  grantedy  and  put  her  into  possession  of  all  his  estates^ — administration  was 
granted  with  deed  annexed. 

(c)  Markwick  v.  Taylor,  Prerog.  1722.  *Markwick  made  a  deed  of  gift  of  all 
his  estates  jttftcr  death,  administr?.tioii  with  ihc  deed  as  a  testamentary  schedule 
annexed,  Wdn  decreed  by  the  Court. 
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Id  Hog  V.  Lashley^  a  Scotch  settlement,  in  the  form  of  a  contract, 
was  admitted  to  probate(a). 

In  Corp  V.  Corpy(b)  a  paper,  entitled  a  deed  of  gift,  was  held  to  ope- 
rate as  a  will.  That  ca^e  was  argued  at  great  length,  and  many  cases 
were  cited  from  the  common  law  to  show,  that  a  principle  governs  alt 
courts  to  be  astute  in  finding  out  a  mode  of  giving  effect,  in  one  way  or 
another,  to  an  instrument  of  this  sort.  They  all  go  on  the.  principle, 
that  the  intention  of  the  party  is  the  poin^  to  be  looked  to,  and  not  the 
form  of  the  instrument. 

In  the  present  case,  there  is  not  so  much  difficulty  as  there  has  teeti 
in  others  which  have  been  decided.  Nothing  could  give  thi$  instrument 
operation  as  a  deed  of  gift;  it  is  expressly  a  gift  to  take  place  upon  the 
testator's  death.  I  have  no  hesitation  therefo^'e  in  admitting  the  allega- 
tion to  proof. 

(a)  Hogv,  Laahky^  Prerog.  1789.  A  Scotch  settlement  in  the  form  of  a  con- 
tract, but  to  take  place  on  the  .death  of  one  of  the  contracting  patties,  was 
pleaded  in  an  allegation  as  the  last  will  and  testament  of  the  party  deceased — it 
was  objected  that  the  instrument  was  not  in  its  nature  testamentary— ^but  the  ob- 
jection was  overruled  and  the  allegation  admitted  to  proof. 

(Jb)  Corp.  T.  Corfi^  Prerog.  1793.  In  this  case  the  deed  was  not  to  take  effect 
CD  the  death  of  the  writer,  but  on  another  contingency,  viz.  the  death  of  the  wife's 
mother,  or  the  sale  of  a  certain  estate — it  was  entitled  '*a  deed  of  gift;"  the  ob- 
ligatory part  was  in  the  following  terms,  "  By  this  deed  I  bind  myself  to  give  to 
my  wife,  either  iipon  the  demise  of  her  mother,  or  the  sale  of  the  Yorkshire  es- 
tate," &C.  &C.* and  it  concluded,  "I  do  therefore  hereby  ordain  that  my 

•xecutori,  administrators  and  assigns,  consider  this  deed  as  the  roost  solemn  ob- 
ligation, in  confirmation  of  which  I  set  my  hand  and  seal. "  This  paper  was  di- 
rected to  Mrs.  Moore,  the  wife's  mother.  The  cases  cited  in  argument,  were 
Hurden  v.  VallieVy  2  Vescy,  253;  KUtellw  Lee,  Hobart,  312;  Howe  v.  Treemain, 
2  W.  Wilson,  75;  GoodtUle  v.  Bailey ,  Cowper,  Z75;  Green  v.  Proude^  1  Keble, 
(Mod.  117,)  Whitton  v.  IVhittan,  Chan.  Cases,  208;  Johnson  t.  Johnton,  Pre- 
rog. 1780. 

The  Court  said,  ^  that  it  had  been  laid  down  in  Goodlitle  v,  Bailey,  and  also  ia 
the  case  in  the  2d  Wilson,  that  the  instrument,  if  it  cannot  operate  in  one  form* 
may  in  another,  and  that  it  was  the  duty  of  the  Court  to  give  it  effect. 


SCOTT  T.  RHODES.— p.  12. 
An  unfiniihed  and  unexecuted  paper  established  as  a  wllL 

TaoHAS  BuRCHALL>  oile  of  the  clerks  of  the  Bank  of  Ekigland,  was 
found  dead  in  his  bed-room,  on  the  morning  of  the  6th  September, 
1807^  having  gone  to  bed  on  the  preceding  evening,  apparently  in  per- 
fect health. 

In  a  box,  in  which  the  deceased  was  in  the  habit  of  keeping  papers  of 
moment  and  concern,  were  found  four  testamentary  writings,  of  the  fol- 
lowing import* 

(D.)  A  will^  dated  August  17,  1793,  regularly  executed  and  attested, 
by  which  he  bequeathed  to  his  wife  2,000/L  4  per  cents,  for  life;  1,000/. 
of  which  are  to  remain  at  her  disposal,  and  of  the  other  1000/.  500/.  to 
go  to  Mrs.  Whinnell,  his  wife's  sister;  200/.  to  Mrs.  Scott,  his  wife's 
other  sister,  or  if  she  died  first,  to  John  Scott,  her  husband,  and  to  their 
three  children  100/.  each^  and  appointed  Mrs.  Whinnell  and  Mr.  Scott 
executors. 
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(C.)  A  will,  dated  Oct.  5,  1805,  regularly  executed  and  attested,  by 
which  he  left  all  his  property  to  his  wife  for  her  life;  at  her  decease,  one 
half  of  the  property  in  the  funds  to  be  at  her  own  disposal;  the  other 
half  to  go  to  her  sister  Mary  Scott,  wife  of  John  Scott,  her  chiMren,  and 
their  heirs  for  ever.  John  Scott  and  his  son  Benjamin  to  be  the  exe- 
cutors. 

(A.)  A  paper,  in  the  hand-writing  of  the  deceased,  of  which  the  fol- 
lowing is  a  copy: — 

^'This  is  the  last  will  and  testament  of  me,  John  Burchall,  late  of 
Old  Gravel  Lane,  now  of  King  David  Lane,  in  Shadwell,  in  the  county 
of  Middlesex,  gent. 

<^  First,  I  recommend  my  soul  into  the  hands  of  almighty  God, 
through  the  merits  of  my  merciful  Redeemer,  the  Lord  Jesus  Christ; 
and  as  to  my  worldly  goods  and  estate,  I  dispose  of  them  as  follows:^ 

^'I  first  desire  my  just  debts  and  expenses  attending  my  decease, 
shall  be  duly  paid;  I  then  leave  to  my  dear  sister  Mary  Scott,  wife  of 
John  Scott, (a)  of  Worship  Street,  Finsb'ury,  the  one  half  of  whatever  I 
may  die  possessed  of  in  the  public  funds,  and  to  her  heirs  for  ever. 
Prom  the  other  half,  it  is  my  wish  that  one  hundred  pounds  sterling 
shall  be  raised,  which  1  leave  to  Mr.  John  Scott,  as  aforesaid;  the  resi- 
due of  my  property  in  the  funds,  I  leave  to  be  equally  divided  between 
the  three  children  of  the  said  John  and  Mary  Scott,** John  William 

Scott,  Benjamin  Whinnell  Scott,  and  Elizabeth  Scott,  and  to 

their  heirs  for  ever.  AH  the  rest,  residue  and  remainder  of  my  proper- 
ty, whether  real  or  personal,  in  possession  or  reversion,  I  leave  to  John 
Scott,  to  his  heirs  for  ever,  and  I  hereby  constitute  the  said  John  Scott 
and  Benjamin  Whinneli  Scott,  tlie  executors  of  this  my  last  will  and 
testament. 

"  In  witness  whereof,  I,  the  said  testator,  John  Burchall,  have  here- 
unto set  my  hand  and  seal,  the  — • —  day  of  August,  One  thousand  eight 
hundred  and  seven. 

'^Signed,  sealed,  published  and  declared  by  the  said  testator, 
<<Joha  Burchall,  as  for  his  last  will  and  testament,  in  the 
<^  presence  of  us,  who  in  his  presence,  at  his  request,  and  in 
<<.  presence  of  each  other,  have  as  hereuuto,  set  our  hands,  as 
<<  witnesses.  L.  S/' 

• 

(B.)  A  paper,  in  substance  of  nearly  similar  import  to  A.  and  la- 
bouring under  precisely  the  same  imperfections  in  point  of  form,  inas- 
much as  it  was.  not  signed,  and  had  a  clause  of  attestation,  but  was  not 
witnessed.  This  paper  was  also,  throughout,  in  the  hand-writing  of  the 
deceased. 

(A.)  was  propounded  as  containing  the  last  will  and  testament  of  the 
deceased,  by  Mr.  Scott,  the  executor  named  in  that  paper.  It  was  op* 
posed  by  Ann  Rhodes,  the  cousin-german  and  one  of  the  next  of  kin 
to  the  deceased,  who  prayed  the  Court  to  pronounce  for  an  intestacy. 

In  support  of  paper  (A.)  several  witnesses  were  examined,  who  de-» 
posed  in  strong  terms,  to  the  unvarying  affection  the  deceased  enter- 
tained for  Mr.  Scott  and  his  family,  (who  were  his  wife's  nearest  rela- 
tions) and  to  declarations  repeatedly  made  by  him  of  his  intention  of 
bequeathing  his  property  to  them. 

(a)  His  wife  had  died  subsequent  to  the  date  of  C. 
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To  account  for  the  unfinished  state  of  the  paper,  Charlotte  Milnes, 
who  lived  in  the  neighbourhood  of  the  deceased,  and  who  used  to  come 
every  morning  to  do  his  household  work  and  return  to  her  own  home 
at  night,  deposed  in  substance  as  follows: 

That  the  deceased  had  no  (a)  business  whatever  of  his  own,  but  was 
in  the  habit  of  doing  any  little  writing,  such  as  making  out  bills  and 
writing  letters  for  persons  who  could  not  write.  That  about  ten  days 
or  a  fortnight  before  his  death,  she  observed  him  employed  in  writing 
that  which  she  supposed  to  be  his  will:  that  he  had  the  whole  leaf  of  the 
table  up,  and  had  several  writings  on  large  sheets  of  paper  before  him, 
quite  unlike  bills  or  letters:  that  he  desired  the  defendant  to  tell  Mr. 
Raffle,  (for  whom  he  was  in  the  habit  of  writing  letters,)  if  he  should 
call,  that  he  the  testator  was  out,  and  at  the  same  time  said,  that  he  was 
so  much  taken  up  with  other  people's  concerns,  that  he  could  not  do 
what  he  had  to  do  for  himself;  and  seemed  rather  soured  in  his  temper, 
and  the  daughter  of  Mr.  Raffle  having  accordingly  called  that  afternoon^ 
the  deponent  told  her  the  testator  was  not  at  home. 

That  the  deceased  continued  writing  for  some  considerable  time,  for 
he  was  extremely  slow,  and  always  made  a  draft  of  what  he  wrote,  but 
as  she  cannot  write  she  is  unable  to  depose  with  certainty,  though  she 
does  verily  believe  that  it  was  in  writing  his  will  that  he  was  at  such 
time  employed: — 

That  on  the  Monday  next  before  the  Wednesday  on  which  the  de- 
ceased  died^  she  again  saw  him  writing,  with  the  same  kind  of  papers 
before  him,  and  she  verily  believes  that  he  was  then  completing  his 
will,  but  cannot  depose  with  certainty  thereto. 

That  on  the  night  before  the  deceased  died,  he  being  then  rery  well 
and  quite  cheerful,  told  the  deponent  that  he  meant  to  go  the  next  day 
to  Apothecary's  Hall,  and  would  make  it  in  his  way  to  call  on  Mr. 
Scott,  whom  he  wished  very  much  to  see. 

That  the  testator  died  quite  suddenly,  for  he  had  not  been  confined 
by  any  illness,  and  on  the  very  day  preceding  his  death  he  was  in  good 
health  and  spirits,  and  walked  out  as  usual  in  the  fields  towards  White- 
chapel,  and  in  the  evening  she  left  him  about  half  past  nine  as  usual. 

She  then  proceeded  io  detail  the  circumstances  of  her  finding  him  the 
next  morning  dead  in  his  bed^room,  but  dressed,  and  concluded  by  say- 
ing, that  she  verily  believed  that  the  deceased  was  by  his  sudden  death 
deprived  of  carrying  his  intentions  into  effect  by  a  formal  execution  of 
his  will,  for  she  has  not  the  least  doubt  but  that  if  he  had  called  upon 
Mrs.  Scott  on  that  day,  he  would  have  put  a  finish  to  his  will  by  exe- 
cuting the  same. 

Swabey  and  Jldams  in  support  of  the  paper* 

Arnold  and for  the  next  of  kin. 

Judgment. 

Sir  John  Nicholl, 

In  support  of  this  paper  the  executor  has  pleaded,  and  fully  proved, 
that  the  deceased  entertained  the  greatest  regard  for  Mary  Scott,  who 
was  his  wife's  sister,  and  her  husband  John  Scott;  that  he  had  declared 

(a)  This  must  be  understood  with  reference  to  private  business,  as  he  was 
in  daily  attendance  at  the  Bank,  where  he  transacted  business  as  one  of  the 
clerks^ 
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that  it  was  owing  to  the  advice  of  John  Scott  that  he  had  acquired  his 
property,  and  that  after  the  death  of  his  wife  he  had  repeatedly  said, 
that  Mary  Scott  and  her  children  and  John  should  have  all  that  he  had; 
other  declarations  even  stronger  than  these  are  spoken  to.  It  also  appears 
that  he  kept  up  no  intercourse  with  his  own  relations,  that  he  never  men- 
tioned any  relations,  and  possibly  did  not  know  that  he  had  any  living. 
It  is  the  less  necessary  to  dwell  upon  this  part  of  the  evidence,  be- 
cause there  are  acts  of  the  deceased,  before  the  Court,  which  always 
afford  more  satisfactory  proof  of  testamentary  intention,  than  declarations. 
Declarations  may  be  loosely  made,  and  are  always  liable  to  be  misappre- 
hended or  incorrectly  represented. 

On  the  17th  of  April,  1793,  the  deceased  executed  a  will,  in  which  his 
wife  and  her  relations  were  the  sole  objects  of  his  bounty,  and  there  is 
no  mention  of  4iny  relations  of  his  own. 

On  the  7th  of  October,  1805,  he  made  another  will;  by  this  the  whole 
of  his  property  was  given  to  his  wife  for  life;  half  to  be  at  her  disposal, 
the  other  half  to  Mary  Scott,  John  Scott,  and  their  children. 

In  November  1805,  the  wife  is  stated  to  have  died;  this  naturally  led 
to  a  new  will;  and  from  the  contents  of  the  former  wills  it  would  be 
probable  that  John  and  Mary  Scott  and  their  family  would  be  the  parties 
solely  benefitted. 

It  is  pleaded  that  in  1807,  the  deceased  prepared  the  paper  B.  as  a  draft 
for  the  present  will;  it  is  indeed  for  the  most  part  word  for  word  the 
same  as  the  instrument  propounded;  the  only  evidence  applying  to  it  is, 
that  it  is  in  the  hand-writing  of  the  deceased:  it  is  dated  in  1807;  but  in 
what  month  of  that  year  it  was  written  the  paper  does  not  import;  not 
even  whether  it  was  prior  or  subsequent  to  the  instrument  now  pro- 
pounded. That  it  was  the  draft  of  his  will  is  by  no  means  made  out; 
nor  is  it,  I  think,  at  all  probable  that  it  should  have  been;  it  is,  if  any 
thing,  more  formally  prepared  than  B,  and  there  is  a  bequest  over  of 
the  residue  to  the.  children  in  these  words: — <^  All  the  rest,  residue,  and 
<<  remainder  of  my  property,  whether  real  or  personal,  in  possession 
<<  or  reversion,  I  leave  to  the  said  John  and  his  heirs  forever,  and  in  the 
<<  event  of  his  previous  decease,  to  his  said  children  as  above,  or  the 
"  survivors  of  them,  or  their  heirs  for  ever."  These  latter  words  are 
omitted  in  the  paper  propounded,  and  it  is  not  probable  they  would  have 
been  omitted  if  B.  had  been  the  draft  of  it. 

B.  then  is  not  only  the  more  full  of  the  two,  but  if  any  thing,  the 
more  formal;  tt  is  written  as  fairly,  it  has  paper  on  a  wafer  both  for  the 
deceased  and  the  witnesses  to  seal;  it  is  in  every  respect  an  instrument 
prepared  and  ready  for  execution,  and  varying  in  some  degree,  itshould 
seem,  as  if  it  was  not  intended  as  a  duplicate.  It  would  therefore  be  ex- 
tremely difficult  to  ascertain,  if  it  were  necessary,  which  of  these  two 
papers  was  last  written. 

All  these  testamentary  acts,  however,  serve  strongly  to  point  out 
what  were  the  testamentary  intentions  of  the  deceased,  up  to  August 
1807;  and  as  far  as  evidence  of  this  sort  can  go,  they  do  most  forcibly 
support  the  instrument  propounded. 

But  evidence  of  this  sort,  however  strong,  is  not  sufficient.  The  pa- 
per propounded  was  manifestly  intended  to  be  executed  by  being  sub- 
scribed, and  to  be  attested  by  witnesses.  And  however  clear  the  proof 
may  be  that  at  the  time  the  deceased  wrote  this  paper  he  intended  so  to 


1  PHlLLIMOHfi^  12«  19 

dispose  of  his  property  by  will,  yet  it  being  equally  clear  that  in  order 
to  give  effect  to  the  instrument  he  intended  to  do  the  further  act  of  sign- 
ing in  the  presence  of  witnesses^  the  law  requires  it  to  be  shown  why 
the  further  act  was  not  done. 

Only  one  witness  has  been  examined  to  these  important  facts;  but  if 
that  witness  is  to  be  belie ved,  and  there  is  nothing  to  discredit  her,  she 
proves  a  case  much  more  favourable  to  the  support  of  the  paper  than  the 
plea  itself.  And  ijrom  the  testator's  habit  it  is  not  probable  that  more 
witnesses  could  have  been  produced  to  this  part  of  the  case.  She  says 
that  the  deceased  had  no  business  of  his  own;  and  yet  from  his  conver- 
sation it  was  only  on  his  own  affairs  that  he  was  employed,  and  there- 
fore it  was  probable  that  it  was  about  his  will.  The  description  of  the 
size  of  the  paper  agrees  with  these  instruments,  and  confirms  their  iden- 
tity. The  time  of  writing,  which  was  ten  days  or  a  fortnight  before  his 
death,  corresponded  with  the  date  of  the  paper  A.  which  was  in  August. 

The  last  time  when  she  saw  him  writing  was  on  the  Monday  next 
before  the  Wednesday  on  which  he  died;  and  whether  he  was  then 
quite  completing  A.,  or  whether,  (which  is  more  probable)  he  was  then 
writing  B.,  it  brings  the  act  down  much  nearer  to  the  deceased's  death 
than  is  stated  in  the  plea(a). 

My  predecessors  in  this  place  have  held  the  rule  strict  that  the  proof 
must  show  a  continuance  of  intention,  and  that  the  deceased  was  prevent- 
ed from  completing  the  instrument,  by  the  act  of  God:  it  is  my  duty  to 
tread  in  their  steps,  and  to  adhere  to  those  principles  which  they  hai'e 
laid  down.  I  am  not  at  liberty  to  depart  from  them  in  any  instance  if 
I  were  so  inclined;  but  there  is  no  point  gpon  which  I  should  be  less  in- 
clined to  doit,  than  upon  that  now  under  consideration.  I  am  strongly 
impressed  with  the  necessity  of  applying  the  rule  strictly  and  with  firm- 
ness* 

In  this  case  it  may  be  said,  that  on  the  Tuesday  the  deceased  was 
well|  walked  out,  and  would  have  executed  his  will;  but  the  continuance 
and  progress  of  his  intention  is  proved,  and  the  presumption  of  abandon- 
ment is  repelled  by  what  the  witness  states,  <<  that  on  Tuesday  night  the 
deceased  said  he  should  call  on  Mr.  Scott  the  next  day,  and  wished 
much  to  see  him.  Now,  connecting  this  with  the  fact  that  the  two  for- 
mer wills  were  executed  at  Mr.  Scott's  house,  that  this  instrument  was 
only  completed  on  the  day  before,  and  that  he  was  anxious  to  see  Mr. 
Scott,  is  it  not  highly  probable  that  his  purpose  was,  on  the  very  next 
day  to  go  to  Scott  to  execute  this  will?  and,  dying  suddenly  before  the 
next  day,  this  comes  up  strictly  to  the  case  of  the  execution  being  prer 
yeoted  by  the  act  of  God. 

It  might  be  conjectured  that  the  deceased  got  up  early  the  Qext  morn- 
ing (which  from  the  circumstances  he  appears  to  have  done)  in  order  to 
go  to  Mr.  Scott^s  before  he  proceeded  to  his  accustomed  occupation  at 
the  Bank;  this,  however,  would  be  mere  conjecture. 

<ii)  This  cause  first  came  before  the  Court  in  Trinity  Term^  1808,  when  the 
admission  of  the  allegation  propounding  paper  A.  was  opposed,  and  the  then 
Judge  of  the  Prerogative  Court,  (Sir  William  Wytine,)  after  stating  how  strictly 
he  held  to  the  rule  he  had  always  endeavoured  to  enforce  as  to  the  execution  of 
testamentary  papers,  where  formal  execution  appeared  to  have  been  intended, 
expreAed  nevertheless  his  opinion  that  if  the  facts  laid  in  the  allegation 
should  be  proved,  the  instrument  wov)d  be  entitled  to  be  established  as  the  last 
will  and  testament  of  the  deceased. 
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Upon  the  whole,  there  being  such  clearproof  of  long  intention  to  give 
the  whole  of  his  property  to  this  family — not  the  slightest  appearance 
of  any  intention  to  benefit  his  relations-^no  ground  to  suspect  any  hesi- 
tation or  doubt  in  the  deceased's  mind,  the  will  having  been  prepared 
for  execution  so  short  a  time  before  his  death,  and  the  continuance  of 
intention  being  brought  down  to  the  very  day  when  the  act  of  God  in- 
tervened and  prevented  the  execution  of  the  instrument,  I  think  that 
I  am  departing  from  no  principles  which  have  governed  this  Court,  in 
pronouncing  this  paper  to  be  the  will  of  the  deceased ;  and  I  do  accord- 
ingly pronounce  for  it. 


RYMES  V.  CLARKSON.— p.  22. 

Probate  of  a  codicil  written  in  pencil,  and  which  had  been  in  possession  of  the 
executor  upwards  of  three  years,  called  in  and  revoked. 

Luke  Hall  put  a  period  to  his  existence  on  the  21st  of  May,  1804, 
having  been  deranged  in  his  intellects  for  the  last  twelvemonths  imme- 
diately preceding  his  death;  probate  was  taken  of  his  will,  and  four  co- 
dicils, by  Clarkson,  one  of  the  executors,  on  the  11  th  of  September, 
1804. 

On  the  25th  of  June,  1808,  Rymes,  another  of  the  executors,  called 
i6  this  probate,  and  cited  Clarkson  to  show  cause  why  the  second  codi- 
cil written  in  pencil  should  not  be  revoked;  Clarkson  declined  contest- 
ing the  suit,  but  the  codicil  was  propounded  in  an  allegation  by  Joseph 
Hall,  a  legatee,  under  the  instrument. 

This  allegation  pleaded  in  substance, 

1st,  The  death  of  Luke  Hall,  and  then  enumerated  the  several  rela- 
tions entitled  in  the  distribution  of  his  property,  if  he  had  died  intestate, 
but  stated  that  he  had  left  a  will  and  four  codicils. 

2ndly,  That  the  deceased,  several  years  previous  to  his  death,  took 
his  niece,  Sarah  Vowell,  to  live  with  him.  That  Sarah  Vowell  inter- 
married with  William  Clarkson  in  1800.  That  from  that  period  the 
deceased  principally  resided  at  or  near  the  house  of  Richard  Clarkson, 
at  Kingston;  and  that  about  twelve  months  before  his  death  he  was  at- 
tacked with  a  depression  of  spirits,  and  then,  for  the  first  time,  showed 
symptoms  of  derangement. 

'  3dly,  That  some  time  between  the  27th  of  March  1800,  (being  the 
date  of  the  first  codicil,)  and  the  commencement  of  the  deceased's  de- 
rangement, he  did,  with  his  own  hand,  write  in  pencil  the  very  codicil 
propounded,  and  at  the  time  of  his  writing  it  was  of  sound  and  disposing 
mind. 

4thly,  That  before  the  executor  took  probate  of  the  will  and  four 
codicils,  a  true  copy  of  the  second  codicil,  duly  collated,  was  made  and 
deposited  in  the  registry. 

5thly,  That  when  Clarkson  applied  for  probate  as  executor,  he  was 
advised,  that  in  consequence  of  the  informal  manner  in  which  the  said 
codicils  were  written,  the  consent  of  Joseph  Hall,  Nathaniel  Hall,  and 
Sarah  Clarkson,  respectively  mentioned  in  the  codicil  in  pencil,  was  re- 
quisite previous  to  obtaining  probate,  and  he  accordingly  applied  to  Jo* 
eeph  Hall  and  Sarah  Clarkson  for  their  consent,  and  that  Sarah  C1arksoi>, 
then  in  the  presence  of  Richard  Clarkson  her  husband,  assured  Joseph 
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Hall  that  the  codicil  and  memorandum  in  pencil  had  been  written  by 
the  deceased  long  prior  to  his  having  shown  any  symptoms  of  mental 
derangement,  and  declared,  that  she  had  frequent  It/  seen  the  will  and 
codicils  prior  to  that  time;  and,  as  she  observed  the  codicil  to  be  writ- 
ten  in  pencil^  had  advised  the  deceased  to  send  the  same  to  his  attor^ 
ney,  to  have  them  more  formally  written;  and  she  further  declared, 
and  has  frequently  declaimed  toothers,  that  the  deceased  was  perfectly 
aensible  at  the  time  he  wrote  the  codicil  and  memorandum  in  pencil. 

That  Joseph  Hall  and  Sarah  Clarkson  executed  proxies,  whereby  they 
consented  that  the  probate  of  the  codicil  and  memorandum  in  pencil 
should  be  granted  to  Clarkson,  with  the  will  and  the  other  codicils,  and 
that  Nathaniel  Hall  being  abroad,  a  decree  issued  against  him,  to  show 
cause  why  the  probate  should  not  be  granted  to  Clarkson. 

That  Rymes  and  Clarkson  had  respectively,  since  the  grant  of  the 
probate,  and  before  February  1806,  when  the  Master  of  the  Rolls  deliv- 
ered his  opinion  on  the  construction  of  the  second  codicil,  in  a  suit  in- 
stituted on  behalf  of  the  children  of  Joseph  Hall  against  Richard  Clark- 
son, for  the  recovery  of  their  legacies,  on  various  occasions  spoken  of 
the  second  codicil  inpencily  as  the  act  of  the  deceased  while  he  wets  of 
sound  mind. 

The  will  bore  date  the  10th  of  March,  1798,  and  was  regularly  made 
and  attested  by  two  witnesses.  By  it  the  testator  bequeathed  a  variety 
of  legacies  to  his  numerous  relations  and  friends,  of  which  it  will  not 
be  necessary  for  the  purposes  of  the  subsequent  argument  to  enumerate 
more  than  the  following,  <<Item,  I  give  and  bequeath  to  my  brother  Jo- 
^'aeph  Hall,  of  the  city  of  Bristol,  in  consideration  of  his  having  a  large 
''family,  1000/.  Item,  I  give  and  bequeath  unto  each  of  the  children  of 
<<  my  brother  Joseph  Hall,  who  shall  be  living  at  the  time  of  my  de- 
*«  cease,  50//' 

He  left  his  niece  <'  Sarah  Vowell  (who  had  since  become  Mrs.  Clark* 
9on,%  1000/.  and  also  appointed  her  residuary  legatee.  His  brother 
Wiliiam  Hall,  John  OIding,(a)  banker,  and  Samuel  Rymes,  were  the 
executors.'^ 

The  will  Aso  contained  a  provision  ^  Thatif  by  any  unforeseen  event 
his  estate  and  efiects  should  not  be  competent  to  answer  and  pay  all  the 
legacies  therein  before  given,  that  then  and  in  such  case  each  and  every 
of  the  legacies  should  sustain  a  proportionate  loss  or  diminution,  upon 
their  several  and  respective  legacies.'^ 

The  first  codicil  was  of  the  27th  of  May,  1810*  By  this,  amongst 
other  small  bequests,  an  additional  legacy  of  500/.  was  given  to  his 
brother  Joseph ^Hall;  and  Richard  Clarkson  was  appointed  one  of  his 
executors,  in  the  stead  of  William  Hall.  This  instrument  was  signed 
and  sealed,  but  not  attested. 

The  second  codicil,  the  subfect  of  the  present  litigation,  was  wrii^ 
ten  in  pencil,  at  the  foot  of  the  first,  and  was  as  follows: 

<<  Instead  of  leaving  2000/.  to  my  brother  J.  personally,  I  wish  to 
leave  the  same  sum  to  him  and  his  children.  N.  Hall's  legacy  of  500/. 
1  wish  to  leave  to  my  brother  D.  Hall's  children,  after  the  decease  of 
N.  H.  and  his  wife.  Instead  of  1000/.  to  Mrs.  C.  as  in  my  will,  I  wish 
to  leave  3000/.  in  trust  for  the  use  of  Mr.  and  Mrs.  C.  during  life,  and 
at  their  decease  to  be  equally  divided  among  their  surviving  children^ 
•i  the  same  time  leaving  Mrs,  C.  residuary  legatee/' 


yy 


(tf )  John  Olding  died  before  this  suit  was  instituted. 
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This  was  neither  signed  nor  dated. 

The  third  codicil  was  in  the  hand-writing  of  the  deceased,  and  thus 
expressed  : "  I  know  my  dear  niece  Mrs.  Clarkson  will  scrupulous- 
ly attend  to  every  requestor  mine  respecting  the  disposal  of  my  proper- 
ty as  though  mentioned  in  the  body  of  my  will:  it  is  my  wish  that 
mourning  rings  may  be  sent  to  those  friends  that  she  knows  I  valued 
and  lived  in  habits  of  intimacy  with,  such  as  my  friends  Mr.  and  Mrs. 
Olding,  Mr.  and  Mrs*  Martin,  my  partners,  with  their  wives,  Mr. 
Samuel  Shaw,  &c.  And  it  is  further  my  request,  that  if  Miss  Sarah  Reeve 
should  be  living  at  the  time  of  my  decease,  Mrs.  C.  would  give  her  a 
sum  not  exceeding  50/.  and  that  to  depend  on  her  situation  and  charac- 
ter at  the  time.  And  I  further  hope  and  depend  on  it,  that  Mrs.  C. 
will  be  kind. enough  to  occasionally  see  that  my  unfortunate  liltk  child 
Marianne  Wall,  is  taken  proper  care  of,  and  educated  in  such  a  manner 
as  to  become  an  useful  member  of  society,  and  that  she  is  placed  in  pros- 
per hands:  if  the  mother  conducts  herself  virtuously  and  well,  she  is 
the  fittest  person  to  have  the  care  of  her,  but  by  no  means  otherwise. 
Should  the  interest  of  the  property  I  have  left  the  child  not  be  adequate 
to  her  support,  1  doubt  not  Mrs.  C.  will  with  pleasure  contribute  some- 
thing more  towards  her  support,  rather  than  have  the  principal  broke 
in  upon.  I  expect  and  hope  my  dear  Mrs.  C.  will  have  at  least  three 
thousand  pounds,  after  all  my  debts  and  legacies  are  paid;  with  my 
best  wishes  for  her  happiness,  and  that  of  her  dear  partner  and  children^ 
I  sign  this. 

"18th  March,  1802.  L.  Hall." 

The  fourth  codicil  left  1000/.  consols,  in  trust,  to  the  executors,  for 
Marianne  Wall,  which  if  she  died  before  she  attained  the  age  of  21,  was 
to  fall  into  the  residue;  it  concluded  thus:^— ^<  I  declare  this  to  be  a  codi- 
cil to  my  will;  witness  my  hand  this  12th  day  of  May,  1802. 

L.  Hall." 

At  the  bottom  of  it  was  written  in  ink,  ''I  had  left  Marianne  Wall, 
mother  of  the  above  named  child,  a  legacy,  but  have  since  cancelled  it, 
finding  her  conduct  to  be  such  (from  a  dreadful  habit  of  lying  which 
she  has  contracted,  &c.)  as  to  render  her  unworthy  of  my  esteem,  and 
it  is  my  wish,  if  possible,  to  keep  her  ignorant  as  to  the  residence  of 
her  child  that  she  may  never  have  the  least  influence  over  her."  And 
then  followed  in  pencil, 

"  Instead  of  the  above  one  thousand  consols,  to  be  one  thousand 
pounds." 

•^dams  and  Barnaby  in  opposition  to  the  allegation. 

The  question  at  issue  is  whether  this  paper  is  deliberative,  or  dispo^ 
sitive?  on  the  face  of  it  it  appears  to  have  been  intended  as  a  mere  me- 
morandum; and  this  idea  of  its  character  is  confirmed  by  the  deceased's 
habits  of  business  and  regularity,  which  are  clearly  evidenced  by  the 
several  testamentary  instruments  before  the  Court.  Besides,  the  pape» 
itself  contains  no  dispositive  words;  it  merely  expresses  a  wish;  where- 
as in  all  his  other  testamentary  writings  there  are  the  words  "I  gtva^ 
and  bequeath."  A  simple  wish  can  never  have  the  effect  and  validity 
of  a  bequest  The  codicil  too  is  imperfect;  it  has  neither  date  nor  sig- 
nature; it  contains  only  the  initials  of  the  names  of  those  persons  whom 
it  is  supposed  the  testator  intended  to  benefit;  in  this  also  the  contrast 
is  striking,  for  all  the  other  codicils  are  dated  and  signed.  Add  to  this 
too,  it  is  written  only  in  pencil. 
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'  CoiTBT — '<  What  would  be  the  effect  of  it,  should  it  be  proved  that 
this  paper  was  writtea  at  the  same  time  with  the  peacil  memorandum 
in  the  third  codicil?'' 

^Argunient  resumed. 

Even  then  it  would  be  liable  to  all  the  objections  arising  from  its 
obvious  imperfection.  Besides,  we  are  given  to  understand,  that  a  ques- 
tion is  now  pending  before  the  Court  of  Chancery  for  the  purpose  of 
ascertaining  whether  these  legacies  are  accumulative;  and  if  the  Court 
of  Chancery  should,  as  it  is  to  be  apprehended  it  will,  pronounce  that 
they  are  to  be  so  considered,  they  will  be  at  complete  variance  with  the  in- 
tentions of  the  deceased  and  the  whole  disposition  of  his  property,  inas- 
much as  there  will  not  be  assets  sufficient  to  discharge  the  legacies,  and 
nothing  can  be  better  established  than  his  intention  to  benefit  the  re- 
siduary legatee. 

Jlrnold  and  Swabey  contra. 

The  admission  of  this  allegation  has  been  opposed  on  various  grounds, 
viz.  as  to  the  material  with  which  the  codicil  is  written,  as  to  the  form 
of  words  in  which  it  is  drawn  up,  and  as  to  its  repugnance  both  to  the 
circumstances  and  habits  of  the  testator,  and  to  his  acts  as  they  stand 
before  the  Court. 

With  respect  to  the  material;  it  cannot  be  denied  but  that  a  man  may 
write  his  will  with  any  material  he  pleases:  it  may  be  imprudent  to 
write  it  with  a  material  liable  to  easy  obliteration;  but  a  will  written  in 
pencil  is  as  valid  as  a  will  written  in  ink,  and  so  is  a  codicil.  The  ma- 
terial may  be  a  circumstance  to  guide  the  Court  in  deciding  whether 
the  deceased  intended  it  as  a  final  disposition  or  not?  but  standing  by 
itself  it  cannot  be  questioned:  if,  for  the  sake  of  argument,  the  presump- 
tion is  admitted,  that  if  a  man  has  written  all  his  other  testamentary  acts 
with  a  more  durable  material,  that  which  is  written  in  pencil  is  not  of 
equal  weight;  still  if  the  party  has  done  other  testamentary  acts  in  pen- 
cil, which  stand  undisputed,  then  that  presumption  falls  to  the  ground. 
Though  done  with  an  unusual  material,  it  is  not  done  with  an  unlawful 
one,  since  by  the  law  of  England  the  greatest  possible  latitude  is  allowed 
in  this  respect;  a  will  in  chalk  or  slate  is  a  good  will;  it  may  be  written 
quocunque  modo  velit,  quocunque  modo  possit;  the  testator  may,  like 
the  Roman  soldier,  write  it  on  the  ground  with  his  sword,  (a) 

Again,  it  is  said  that  this  paper  has  not  the  formalities  which  make  it 
a  solemn  and  perfect  instrument;  that  it  has  neither  date,  attestation,  nor 
seal.  To  this  we  reply,  that  it  is  in  the  hand- writing  of  the  testator, 
and  that  therefore  the  Court  is  bound  to  receive  it  without  those  formal- 
ities. 

As  to  the  time  at  which  it  was  written,  if  we  were  left  to  conjecture 
we  should  submit  that  there  were  good  grounds  for  supposing  that  it  was 

(a)  •*  Quanquam  inilituTn  testamenta  juris  vinculis  non  subjiciantur  cum  propter 
aimplicitatem  mititarem  quomodo  velint  et  quomodo  possint  ea  facere  his  conce- ' 
datur/'  Cod.  lib.  6:  tit.  21.  sec.  3. 

The  Roman  soldier  was  indulged  with  very  peculiar  pnvileges  and  immunities 
in  making  his  will:  it  is  presumed  that  this  part  of  the  argument  has  i*eference 
to  the  following  passage  in  the  Code.  **  Proinde  sicut  juris  rationibus  licuit,  et 
semper  licebitf  si  quid  in  vagina  aut  clypeo  literis  sang:uine  suo  rutilantibus  adno- 
taverint,  (milites)  aut  in  pulvere  inscripserlnt  s^ladio  suo  ipso  tempore  quo  in 
praelio  vitx  sortem  dereiinquunt,  hujusmjdi  voluntaum  stabilcm  csdc  oportet," 
Cod.  lib.  6.  Ut«  21.  sec.  15. 
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subsequent  to  the  other  testamentary  acts;  and  at  that  time  when  the 
pencil  writing  was  added  to  the  other  codicili  consequently  that  it  was 
writlen  upon  a  revision  of  all  that  he  had  done  before;  with  respect 
however  to  this,  it  is  no  otherwise  really  material  than  that,  in  order  to 
give  it  validity,  it  must  be  proved  to  have  been  written  during  the  time 
that  the  testator  remained  of  sound  and  disposin|;  mind. 

The  words  of  the  paper  have  been  objected  to;  but  we  conceive  it 
cannot  be  denied,  that  any  words  of  bequest  which  state  the  inclination 
of  the  deceased's  mind,  have  been  determined  to  have  the  effect  of  direct 
dispositive  words.  A  will  may  be  good  without  dispositive  words, 
where  the  testator  has  not  made  the  whole  of  his  will  in  these  words;  the 
Court  will  look  to  his  intention  and  to  his  acts. 

It  is  said  that  the  words  are  equivocal,  and  we  admit  that  they  are 
not  so  dispositive  as  <*  I  give  and  bequeath.'^  <^I  wish/'  generally 
speaking,  is  indicative  of  the  will  without  the  power  of  giving;  but  when 
the  person  wishing  has  the' power  as  well  as  the  inclination,  when  he 
has  stated  the  inclination  he  is  to  be  considered  as  having  done  the  act* 

Again,  it  is  objected  that  the  party  might  have  put  this  into  the  same 
form  that  he  has  put  the  other  codicils.  To  this  we  reply,  that  we  are 
to  presume  that  he  knew  what  the  law  was  with  respect  to  the  disposal 
of  his  personal  property,  and  that  his  will  thus  expressed  would  be  oper- 
ative. Further,  it  is  contended  that  the  deceased  does  not  give  a  correct 
description  of  the  acts  he  wished  to  do;  this  would  found  something  of 
an  argument  against  his  capacity;  but  we  contend  the  description  is  not 
so  varying  and  incorrect  as  would  lead  to  the  conclusions  assumed  by 
the  other  side;  though  inaccurate,  it  is  not  such  an  inaccuracy  as  the 
Court  would  consider  of  importance.  He  recites  the  legacy  to  Hall  cor- 
rectly, and  afterwards  gives  the  benefit  to  his  other  brother's  children  in 
remainder.  But  then  the  counsel  on  the  other  side,  assuming  the  hy- 
pothesis that  the  legacies  are  accumulative,  say  that  there  would  be  no 
residue;  we  maintain  that  the  argument  may  be  taken  the  other  way, 
that  the  deceased  doubted  whether  he  had  sufi5cient  property  to  carry 
into  effect  what  he  intended;  he  was  in  trade,  and  his  property  subject 
to  contingencies,  and  even  if  his  legacies  were  to  suffer  a  pro  rata  dimi- 
nution, still  the  principal  object  of  his  bounty  would  have  the  largest 
{proportion.  It  is  then  argued,  that  as  the  legacies  must  be  taken  cumu- 
atively  there  would  be  no  assets.  This  might  be  an  argument  against 
their  being  considered  as  accumulative;  but  the  door  cannot  be  opened 
to  that  argument  till  the  Court  has  declared  whether  the  paper  is  testa- 
mentary or  not.  This  Court  has  only  to  consider  whether  the  paper  is 
in  such  a  form  as  will  entitle  it  to  probate:  it  is  for  another  court  to  de- 
cide what  will  be  the  effect  of  it 

The  fourth  article  of  the  allegation  has  been  opposed  as  pleading  facts 
which  will  not  aid  the  case,  inasmuch  as  they  are  not  the  acts  of  the  tes- 
tator; they  are  acts  however  not  without  their  weight,  and,  from  their 
bearing  on  the  present  suit,  extremely  material  to  be  brought  to  the 
notice  of  the  Court. 

The  Court  took  time  to  deliberate. 

Judgment. 

Sir  Joh9  Nicholl, 

As  the  decision  of  the  Court  respecting  the  admission  of  the  allegation 
may  probably  dispose  of  the  whole  case,  I  have  been  Induced  to  consider 
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it  maturely:  and  it  may  be  neces^ry  also  that  I  should  state  fully  the 
coaclusions  at  which  I  have  arrived. 

It  has  been  truly  said,  that  the  allegation  goes  little,  if  at  all,  further 
than  to  plead  that  the  deceased  was  of  sound  mind  when  the  paper  in 
question  was  written.  The  date  is  not  attempted  to  be  fixed  nearer 
than  three  years;  it  contents  itself  with  pleading,  that  it  must  have  been 
written  after  the  27th  of  March,  1800,  and  before. his  derangement 
which  took  place  in  May,  1803. 

The  Court  has  endeavoured  to  ascertain,  and  has  put  it  to  the  counsel 
to  say,  whether  from  the  internal  evidence  arising  from  the  papers,  it 
could  at  least  be  fixed  whether  it  was  written  before  or  after  the  two 
codicils  of  1802.  But  there  is  nothing  on  this  point  beyond  mere  con« 
jecture;  the  time  is  left  at  large  for  upwards  of  three  years,  nothing  to 
show  whether  it  was  written  after  the  codicil  of  1800;  whether  at  the 
same  time  as  the  memorandum  at  the  foot  of  the  codicil  of  May,  1802, 
or  whether  it  was  at  some  later  and  difierent  time:  the  allegation  pleads 
neither' any  declarations  applying  to  it,  nor  any  recognition  of  it.  The 
fifth  article  indeed  sets  forth  some  declarations  of  Mrs.  Clarkson  the  re- 
siduary legatee,  and  of  the  executor,  but  jsot  of  the  strongest  sort;  they 
merely  go  the  length  of  stating,  that  the  paper  was  written  prior  to  his 
derangement,  and  that  she  had  advised  the  deceased  to  send  to  an  attor- 
ney to  have  it  more  formally  executed.  But  there  is  no  averment  that 
the  deceased  declared  that  this  pencil  writing  was  sufficient  in  its  present 
form,  and  that  he  intended  it  should  operate  in  its  present  state,  nor  any 
thing  to  that  efiect;  still  less  is  there  any  attiempt  to  show  that  the  decease 
ed  had  not  full  opportunity  to  write  it  in  a  more  formal  and  complete 
manner,  as  he  had  done  the  other  codicils. 

Some  question  has  been  made  whether  the  declarations  of  Mrs.  Clark- 
son  are  admissible  evidence?  It  has  been  said,  that  she  may  be  examin- 
ed against  the  executor  opposing  the  codicil,  as  a  witness;  if  so,  her  de- 
clarations cannot  be  pleaded.  But  there  are  some  doubts  (which  it  is 
not  necessary  to  decide)  whether  either  her  declarations  or  her  de- 
positions can  he  taken  as  evidence;  she  is  a  legatee  under  the  codicil; 
and  if  the  assets  should  fail,  she  may  be  more  betiefitted  as  legatee  under 
the  codicil,  than  as  residuary  legatee  under  the  will.  She  is  also  the 
wife  of  the  executor,  who  has  taken  probate;  and  can  the  wife  of  the 
executor  be  examined  as  a  witness? 

The  main,  however,  and  indeed  the  sole  question  is,  what  is  the  de- 
scription of  the  paper?  And  what  was  the  intention  of  the  deceased  re- 
specting ii?  Did  he  write  it  and  intend  it  as  a  memorandum,  concern- 
ing which  he  was  to  deliberate,  and  in  case  he  should  come  to  a  final  de- 
termination, to  make  these  alterations  and  additions,  and  thence  to  draw 
up  a  fuller  and  more  formal  paper?  Or  had  he  already  come  to  that^na/ 
resolution;  and  did  he  write  this  paper  meaning  that  it  should  operate 
in  its  present  form,  and  having  no  intention  to  do  any  further  act  to 
give  it  efiect?  For  I  take  it  to  be  the  duty  and  very  function  of  the 
Court  of  Probate  to  decide  quo  animo  the  paper  was  written,  was  it  ani- 
mo  testandi,  or  only  something  preparatory  to  his  final  disposition?  This 
was  the  doctrine  the(a)  Court  of  Review  held  in  Matthews  v.  War- 

(a)  When,  then,  at  what  period,  did  the  voluotas  testandi  exist  in  his  mind 
quoad  this  iostrument^  It  is  admitted,  as  it  must  be,  that  when  he  subscribed  his 
name,  he  was  looking  to  some  future  act ;  the  decision  that  this  is  his  will,  would 
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nevy  though  the  paper  in  that  case^was  signed  and  dated,  and  expresaljr 
termed  <<  thi^  {b)  my  will.''  Now  the  intention  of  the  testator  in  this 
respect  can  only  be  judged  of  and  decided  upon  from  due  consideration 
of  all  the  circumstances  before  the  Court.  It  has  been  objected,  that  it 
IS  written  in  pencil;  to  this  it  has  been  replied,  that  the  deceased  had  a 
right  to  write  his  will  with  a  pencil,  or  to  write  his  will  and  three  co- 
dicils in  ink,  and  a  fourth  in  pencil;  and  so  he  has  undoubtedly,  and  it 
would  be  valid  in  law,  provided  the  Court  could  be  satisfied  that  he  in- 
tended so  to  do.  For  instance,  if.  he  had  added,  I  have  written  this  co- 
dicil in  pencil,  but  intend  it  shall  operate  as  my  will;  or  if  it  could  be 
accounted  for  by  showing  that  he  had  no  other  materials,  as  it  was  per- 
mitted to  the  dying  soldier  to  write  his  will  with  his  sword  in  the  dust. 
But  when  the  question  to  be  decided  is  the  previous  one,  whether  he  did 
intend  this  paper  as  the  final  declaration  of  his  mind,  and  as  a  codicil,  or 
whether  it  was  merely  preparatory  to  a  more  formal  disposition?  the 
material  with  which  it  is  written  becomes  a  most  important  circumstance, 
and  the  importance  of  it  is  still  further  increased  when  the  Court  sees 
that  the  deceased  made  other  codicils,  all  formally  written  in  ink,  one 
before  this  paper,  others  possibly  after  it.  Then  the  natural  and  ration- 
al conclusion  is,  that  this  was  a  mere  memorandum  for  future  delibera- 
tion, and  not  a  finished  instrument  intended  at  all  events  to  become  a 
part  of  his  will,  or,  as  far  as  it  goes,  to  alter  and  controul  both  that  pre- 
vious will,  and  a  codicil  regularly  executed. 

Secondly,  the  same  course  of  reasoning  applies  to  its  being  neither 
signed  nor  dated.  It  is  said  that  the  law  neither  requires  subscription 
nor  date:  this  would  be  perfectly  true  if  there  had  been  other  proof  that 
the  deceased  intended  it,  as  a  final  testamentary  act.  But  when  we  are 
engaged  in  an  inquiry  whether  it  is  finished  or  incomplete,  the  want  of 
date  and  signature  is  also  exceedingly  important. 

The  third  objection  taken  is,  that  the  paper  is  not  in  dispositive  terms. 
To  this  it  has  been  answered,  that  terms  of  wish  and  request  are  fre- 
quently construed  imperatively,  and  that  in  the  paper  of  the  18th  of 
March,  about  which  there  is  no  question,  the  same  expressions  are  used. 
The  answer  may  be  true,  but  it  does  not  remove  the  pressure  of  the  obr 
jection  upon  the  real  point  in  the  case:  The  natural  and  usual  terms 
which  a  person  adopts  when  he  writes  a  paper  intended  as  his  final  tes- 
tamentary disposition  are,  "  I  give,"  or  **  I  bequeath,"  not  I  wish  to 
give:  and  although  in  the  paper  of  the  18th  of  March,  the  same  expres- 
sions are  to  be  found,  yet  that  very  paper  is  rather  a  confidential  expres- 
sion of  his  wishes,  addressed  to  his  niece  Mrs.  Clarkson,  than  a  formal 
codicil;  but  in  the  two  formal  codicils  of  the  27th  of  March,  1800,  and 
that  of  the  12th  of  May,  1808,  the  terms  are  dispositive,  "  I  give,"  "  I 
bequeath."  The  objection  therefore,  though  not  of  the  most  powerful 
cast,  has  nevertheless  a  bearing  upon  the  consideration  of  the  question, 
whether  this  was  intended  as  a  final  operative  paper,  or  whether  it  was 
a  loose  memorandum  for  future  consideration. 

destroy  the  most  general  maxim  I  know  of,  voluntas  testatoris  ambulatoria  est 
usque  ad  mortem.  See  Ld.  Chancellor  Rosslyn's  judgment,  Vesey,  Jun.  Vol. 
IV.  p.  210. 

(b) « I  appoint  my  good  friend  Mr.  Edward  Epine,  and  my  good  friend  Mr. 
Edward  Johnson,  my  Executors,  to  see  this  my  last  will  and  testament  complied 
with.     Dated  at  Deptford,  2d  Oct.  1785. 

WM.  MATTHEWS." 
Vesey,  Jun.  Vol.  IV.  p.  186. 
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Fourthly,  The  same  inference  is  to  be  drawn  from  the  inaccurate 
manner  in  which  the  paper  refers  to  the  bequests  in  the  will:  the  words 
are  **  Instead  of  leaving  2000/.  to  my  brother  J.  personally^  I  wish 
to  leave  the  same  to  him  and  his  ehiidren:^'  whereas  the  fact  is,  that  he 
has  left  his  brother  J.  lOOO/.  by  his  will,  and  500/.  by  a  codicil.  This 
inaccuracy  is  rather  characteristic  of  a  loose  memorandum  than  of  an  in- 
strument finally  and  deliberately  intended  to  operate.  In  this,  as  in 
some  other  passages,  persons  are  only  described  by  their  initials:  this 
again  tends  to  the  same  conclusion. 

Fifthly,  It  has  been  stated,  that  if  this  paper  should  be  established, 
the  legacies  will  become  accumulative;  and  if  they  are  accumulative, 
that  then  the  residue  will  fall  considerably  short  of  3000/.  to  which  ex- 
tent* it  is  obvious  the  testator  intended  to  benefit  Mrs.  Clarkson.  To 
this  it  has  been  truly  answered,  that  if  the  deceased  has  made  a  will 
producing  an  effect  different  from  his  intention,  the  Court  of  Probate 
must  nevertheless  establish  that  will.  But  the  question  is  upon  an  im« 
perfect  informal  paper;  the  evidence  of  intention  from  extrinsic  circum- 
stances is  let  in,  and  the  Court  only  establishes  a  paper  labouring  under 
such  imperfection  and  informality  for  the  purpose  of  carrying  into  effect 
intentions  clearly  established.  In  this  instance,  however,  it  is  not 
clear  that  the  effect  suggested  would  be  produced;  either  that  the  lega- 
cies would  be  accumulative;  or,  that  if  they  should  be  so  considered,  that 
the  residue  would  be  insulGcient:  and  therefore  the  Court  does  not  rely 
upon  this  argument  But  the  consideration  at  least  may,  indeed  ought 
in  all  instances,  to  go  to  the  extent  of  putting  the  Court  of  Probate  ex- 
tremely on  its  guard  against  pronouncing  for  informal  papers,  which  are 
to  operate  in  conjunction  with  a  complete  will  and  codidi;  if  it  were 
otherwise,  it  might  happen  that  when  these  papers  came  to  be  construed 
together  in  another  court,  instead  of  carrying  into  effect  the  wishes  and 
intentions  of  the  testator,  they>  might  produce  an  effect  totally  contrary 
to  them.  Great  caution  therefore  should  be  observed,  and  the  Court 
should  clearly  be  satisfied  that  the  testator  intended  the  paper  should 
make  a  part  of  his  will;  and  that,  once  established,  it  cannot  look  to  the 
effect 

Upon  the  whole  of  this  case,  the  Court  is  of  opinion  that  this  instru- 
ment is  to  be  considered  as  an  incomplete,  imperfect,  and  unfinished 
paper. 

The  testator  had  executed  a  complete  formal  will:  he  had  added  two 
codicils  regularly  drawn  up  by  himself  and  fairly  transcribed,  to  which 
he  had  affixed  his  signature.  Considering;,  therefore,  that  the  paper 
now  propounded  is  a  mere  writing  in  pencil,  on  one  of  the  instruments, 
not  dated|  nor  signed,  describing  persons  by  initials,  and  not  even  re- 
ferring correctly  to  the  will,  it  appears  to  be  a  mere  loose  memorandum 
of  something  that  passed  in  his  mind,  at  the  moment  he  was  writing, 
and  which  possibly  never  again  recurred  to  his  recollection.  And  when 
the  allegation  propounding  this  paper  offers  nothing  in  support  of  it,  be- 
yond the  mere  hstndwriting  and  sanity  of  the  testator;  states  no  circum- 
stances that  can  fix  the  date,  or  show  whether  it  was  written  four  years 
before  his  death,  or  a  few  days  only  previous  to  his  insanity;  and  in  no 
manner  whatever  accounts  for  the  imperfect  form  in  which  it  is  pro- 
duced; 1  am  of  opinion,  that  the  circumstances  in  the  plea,  taken  in  con- 
junction  with  the  paper,  would  not  be  sufficient,  if  proved,  to  establish 
the  codicil,  and  therefore  I  must  reject  the  allegation. 
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An  allegation  propounding  four  papers,  as  containing  together  a  will,  admitted 

to  proof. 
An  allegation,  propounding  an  imperfect  and  unexecuted  paper,  rejected. 

Sir  John  Chichester^  Bart.|  died  on  the  30th  of  September,  1808, 
possessed  of  large  landed  estates,  and  personaK  property  to  a  very  con- 
siderable amount.  He  left  the  following  papers  of  a  testamentary  im- 
port. 

No.  1.  **  I  Sir  John  Chichester,  of  Upper  Grosvenor  Street,  in  the 
county  of  Middlesex,  do  give  and  bequeath  to  my  friends,  hereinafter 
mentioned,  the  following  legacies,  to  be  paid  out  of  my  personal  estate, 
within  one  year  after  my  decease.  To  the  Rev.  John  Sanford,  of  Sher- 
well,  the  sum  of  ten  thousand  pounds  sterling  money,  together  with  tny 
furniture,  in  Grosvenor  Street,  and  at  Wickham  in  Kent,  plate  excepted. 
To  the  Rev.  Thomas  Hole,  of  George  Ham,  in  the  county  of  Devon,  five 
thousand  pounds.  To  the  Rev.  Henry  Hutton,  of  Guy's  Hospital,  five 
thousand  pounds.  To  the  Rev.  Thomas  Boyce,  of  Brendon,  in  the 
county  of  Devon,  one  thousand  pounds.  To  the  Rev.  Charles  Davie,  of 
Heanton,  in  the  county  of  Devon,  one  thousand  pounds.  To  my  ser- 
vant, Robert  Belringer,  the  sum  of  seven  hundred  pounds.  To  all  my 
other  servantSj  two  yeara^  wages;  except  Margaret  Phillips,  to  whom  I 
give  an  annuity  of  thirty  pounds  a  year,  during  her  life.  To  Nicholas 
Mackin,  late  servant  to  my  father,  thirty  pounds  a  year  during  his  life. 
To  Mr.  Thomas  Hole,  son  of  the  Rev.  Thomas  Hole,  the  sum  of  one 
thousand  pounds.  To  Mrs.  Pilcher,  daughter  of  the  said  Thomas  Hole, 
one  thousand  pounds.  To  Mrs.  Vaughan,  Mrs.-  Fry,  and  Mrs.  Ed- 
wards, daughters  of  my  late  uncle  William  Chichester,  five  hundred 
pounds  each.  To  Charlotte  and  Jane  Sanford,  daughters  of  the  late  John 
Sanford,  of  Ninehead,  three  thousand  pounds  each. 

«27th  May,  1808.  jqjjj^  CHICHESTER.'' 

No.  2.  "  I,  Sir  John  Chichester,  of  Upper  Grosvenor  Street,  in  the 
county  of  Middlesex,  do  give  and  bequeath  to  my  friends,  hereinafter 
mentioned,  the  following  legacies,  to  be  paid  out  of  my  personal  estate, 
within  one  year  after  my  decease. 

"To  the  Rev.  John  Sanford,  of  Sherwell,  in  the  county  of  Devon, 
the  sum  of  ten  thousand  pounds  sterling,  together  with  my  furniture, 
in  my  houses  in  Upper  Grosvenor  Street,  and  at  Wickham,  plate  only 
excepted.  To  the  Rev.  Thomas  Hole,  of  George  Ham,  in  the  county 
of  Devon,  five  thousand  pounds  sterling.  To  the  Rev.  Henry  Hutton, 
of  Guy's  Hospital,  five  thousand  pounds.  To  the  Rev.  Thomas  Boyce, 
of  Brandon,  in  the  county  of  Devon,  one  thousand  pounds.  To  the 
Rev.  Charles  Davie  of  Heanton,  in  the  county  of  Devon,  one  thousand 
pounds.  To  Mr.  Thomas  Hole,  son  of  the  Rev. Hole,  one  thou- 
sand pounds.  To  Mrs.  Pilcher,  daughter  of  the  said  Thomas  Hole,  one 
thousand  pounds.  To  Mrs.  Vaughan,  Mrs.  Fry,  and  Mrs.  Edwards, 
daughters  of  my  late  uncle  William  Chichester,  five  hundred  pounds 
each.  To  Charlotte  and  Jane  Sanford,  daughters  to  the  late  John  San- 
ford, of  Ninehead,  three  thousand  pounds  each.  To  my  servant,  Ro- 
bert Belringer,  seven  hundred  pounds.  To  my  servant,  Margaret 
philips,  an  annuity  of  thirty  pounds  a  year,  during  her  life.     To  Ni- 
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cholas  Mackin,  servant  of  my  late  father,  an  annuity  of  thirty  pounds 
a  year,  during  his  life.  And  I  appoint  the  aforesaid  John  Sanford,  clerk, 
my  executor.  In  witness  whereof  I  have  hereunto  set  my  hand  and 
seal,  this  twenty^eighth  day  of  May,  one  thousand  eight  hundred  and 
eight* 

"  Witness  JOHN  CHICHESTER,  L.  S. 

^'Abraham  Scott. 

«  May  29th,  1808. 
^1  give  to  Mr.  Scott,  of  St  Alban's  Street,  five  hundred  pounds. 

"JOHN  CHICHESTER." 

No«  3.  "  Whereas  I  have,  by  a  paper  signed  and  sealed  by  me,  dated 
the  twenty-eighth  and  twenty-ninth  days  of  this  instant  May,  given  se- 
veral legacies  to  persons  therein  described;  Now  I  do  hereby  give  to 
Mr.  William  Sanford,  of  Bond  Street,  wine  merchant,  the  sum  of  3000/. 
To  Mrs.  Jekyl  of  Bath  lOOOil  To  Elizabeth  Sanford  of  Bath,  spins- 
ter, lOOOil  and  to  Major  Sanford  of  Bath  1000/.  To  Mrs.  Standard, 
daughter  of  Mrs.  Mason,  100/.  To  Mr.  Abraham  Scott  500/.  in  addi- 
tion to  the  500/.  that  I  gave  to  him  by  the  paper  signed  by  me,  the  28th 
day  of  this  month.  I  give  to  Sir  Henry  Oxenden,  of  Broome,  in  the 
county  of  Kent,  Bart  to  the  dowager  lady  Langham  of  Wimbledon, 
and  to  my  friend  Dr.  Bridges  of  Clifton,  each,  a  ring  of  the  value  of  fif- 
ty guineas  as  a  small  token  of  my  remembrance.  Witness  my  hand  and 
seal  this  thirty  first  day  of  May^  one  thousand  eight  hundred  and  eight, 

"JOHN  CHICHESTER,  L.  S. 
"  Signed  and  sealed  in  the 

«  presence  of 

"S.  HARM  AN.'' 

"As  I  have  this  day  given  directions  to  Mr.  Harman  to  prepares 
a  will  for  me,  disposing  of  my  paternal  and  maternal  estates:  but  lest  I 
should  die  before  the  same  can  be  got  ready  for  my  signature,  I  do  here- 
by give  all  the  timber  growing  upon  the  estates  of  my  mother,  which 
I  inherit  from  her,  that  is  fit  and  proper  to  be  cut  down,  to  George  Chi- 
chester Oxenden,  second  son  of  Sir  Henry  Oxenden,  Bart  for  his  own 
absolute  use  and  benefit 

"JOHN  CHICHESTER. 
"  Witness 

"  S.  Hahman,*' 

No.  4«  "I  give  my* estate  of  Ashton,  in  the  county  of  Devon,  to 
George  Chichester  Oxenden,  second  son  of  Sir  Henry  Oxenden,  Baronet, 
of  Broome,  in  the  county  of  Kent 

"  I  give  the  house  in  Seymour  Place,  for  which  I  have  given  a  me- 
morandum of  agreement  to  purchase  (and  which  is  to  be  paid  for  out  of 
timber  which  I  have  ordered  to  be  cut  down)  to  the  Rev.  Dr.  Sandford, 
of  Sherwill,  in  Devonshire. 

<'  Signed  Sept  3,  1808. 

'*  JOHN  CHICHESTER,  L.  S. 
<<  In  the  presence  of 
Thomas  Humby, 
Wm.  Williams, 
Charlotte  Whitehouse." 
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No.  5.  The  draft  of  a  will  of  very  considerable  length,  interspersed 
with  frequent  interlineations  and  erasures,  and  concluding  thus: 

<<  In  witness  whereof  I  have  hereunto  set  my  hand  and  seal;  that  is  to 

say,  my  hand  to  the  — : sheets  thereof,  and  my  hand  and  seal  to  the 

last  sheets  thereof,  this  '  day  of ,  in  the  year  of  our  Lord, 

1808." 

Then  followed  an  attestation  clause,  but  not  subscribed  by  witnesses. 

No.  6.  A  fair  copy  of  the  last-mentioned  paper  prepared  for  execu- 
tion. 

An  allegation  was  brought  in  on  the  part  of  the  Rev.  John  Sandford, 
the  executor  named  in  No.  S,  propounding  1,  2,  3,  and  4,  as  containing 
together  the  last  will  and  testament  of  the  deceased. 

Swabey  and  Phillimora,  for  the  next  of  kin. 

Jirnold  and  Jldams  for  the  executor. 

Judgment. 

Sir  John  Nicholl. 

The  ultimate  question  will  be,  Whether  these  four  papers  can  stand 
as  the  will  of  Sir  John  Chichester?  But  that  rests  on  very  different 
ground  from  the  point  which  is  more  immediately  before  the  Court;. viz. 
whether  I  can,  in  the  present  stage  of  the  cause,  decide  that  one  of  them 
must  be  rejected. 

In  order  to  establish  the  four  papers,  the  Court  must  be  satisfied  that 
it  was  the  intention  of  the  deceased  that  all  of  them  should  compose  his 
will:  supposing  therefore,  that  no  other  facts  should  be  proved  than 
those  which  are  stated  in  this  allegation,  the  Court  will  have  very  little 
difficulty  in  deciding,  that  No.  1  cannot  form  a  part  of  the  will. 

No.  2  is  almost  verbatim  a  transcript  from  No.  1;  it  is  of  posterior 
date,  and  contains  the  appointment  of  an  executor.  It  is  true  that  it 
omits  legacies  to  several  servants  which  are  to  be  found  in  No.  1 ;  but 
it  is  to  be  observed,  that  No.  3,  a  paper  regularly  signed  and  attested^ 
has  a  direct  reference  to  No.  2,  but  none  to  No.  1. 

If  the  Court  were  bound  to  decide  on  these  circumstances,  it  would 
consider  No.  1  as  the  mere  draught  from  which  the  more  formal  will 
was  made;  and  I  take  it  to  be  quite  clear,  that,  where  instructions  are 
subscribed  as  preparatory  to  a  will^  the  execution  of  that  will  entirely 
supersedes  the  instructions. 

It  might  be  dangerous  to  send  both  these  papers  to  a  Court  of  Con- 
struction, lest  they  should  be  considered  as  doubling  the  legacies:  that 
they  were  not  intended  to  be  cumulative  is  evident  from  this,  amongst 
other  circumstances,  that  there  is  a  specific  legacy  of  the  same  furniture 
in  both  instruments;  if  both  papers  were  intetided  to  operate,  this  be- 
quest would  never  have  found  its  way  into  the  second  paper. 

It  is  not,  however,  necessary,  to  decide  this  point  now;  but  I  have 
thought  it  material  to  state  my  present  impressions,  in  order  that  the 
parties  may  be  able  more  perfectly  to  instruct  the  cause. 

I  see  no  objection  to  let  it  stand  in  the  allegation,  that  the  deceased, 
with  his  own  hand,  wrote  No.  1:  I  am  not  bound,  on  that  account,  to 
pronounce  for  it.  Facts  may  come  out  upon  the  examinations  of  the 
witnesses,  which  may  put  the  case  in  another  light;  but,  if  the  Court 
sees  them  in  the  same  point  of  view  in  which  they  now  appear,  it  will 
not  pronounce  for  it. 

Upon  this  understanding  I  admit  the  allegation  to  proof.     [See  post.] 
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Another  allegation  was  offered  on  a  subsequent  day,  in  this  cause  on 
the  part  of  James  Buller,  Esq.  William  Ashford  Sandford,  Esq.  and 
the  Rev.  Thomas  Hole,  three  of  the  executors  named  in  No.  5, (a)  for 
the  purpose  of  propounding  that  instrument  as  the  last  will  and  testa- 
ment of  the  deceased. 

This  allegation  consisted  of  fourteen  articles,  and  detailed  a  variety 
of  cireumstances  which  had  occurred  within  the  four  last  months  of  the 
deceased's  life  to  account  for  the  unfinished  state  of  the  instrument. 

Swabey  and  Phillimorej  for  the  next  of  kin,  contended  that  the  alle- 
gation was  objectionable  both  as  to  form  and  substance; — as  to  form,  on 
account  of  the  vague  and  diffuse  style  in  which  it  was  drawn  up; — as  to 
substance,  inasmuch  as  if  all  the  facts  contained  in  it  should  receive  the 
most  full  and  ample  proof,  they  would,  nevertheless,  be  utterly  insuffi- 
cient to  establish  No.  5.  as  the  will  of  Sir  John  Chichester. 

Barnaby  and  Stoddart^  on  the  behalf  of  the  executors  named  in  No. 
5,  argued  for  the  admissibility  of  the  allegation. 

judgmeitt. 

Sir  John  Nicholl. 

The  question  which  the  Court  has  to  decide,  is,  Whether  this  allega- 
tion is  admissible?  Objections  have  been  taken  both  as  to  the  form  and 
substance  of  it:  it  is  said  to  be  too  diffusely  drawn — and  so  undoubtedly 
it  is;  many  circumstances,  particularly  in  the  early  part  of  this  history, 
are  too  minutely  detailed;  whereas,  in  other  parts,  where  it  ought  to  be 
more  minute  and  specific,  it  is  too  much  compressed.  It  is  highly  desir- 
able undoubtedly  to  compress  pleas  of  this  nature  as  far  as  may  be  con- 
sistent with  a  perspicuous  exposition  of  the  leading  facts  of  the  case:  the 
more  distant  parts  of  the  statement,  which  cannot  bear  strongly  on  the 
point  at  issue,  ought  not  to  be  too  diffusely  spread  out;  and  where  the 
object  is  to  deduce  a  continuance  of  intention  it  is  obvious  that  the  latter 
part  of  the  period  becomes  the  most  important;  and  it  is  there  where  we 
should  expect  to  find  the  most  stringent  facts. 

Another  objection  to  the  formal  part  is  the  enumeration  of  all  the 
next  of  kin  by  name  at  the  conclusion  of  every  article;  and  this  occupies 
nine  or  ten  lines  in  each  of  them.  It  has  been  a  very  convenient  rule  of 
modern  practice  to  omit  the  repetition  of  this  recital;  and  it  is  most  ex- 
tremely desirable,  that  every  thing  should  be  omitted,  which,  in  how- 
ever trifling  a  degree,  may  tend  to  increase  the  expense  of  the  parties 
contesting  the  suit. 

If,  however,  the  objections  were  merely  technical,  or  confined  to  the 
circumstance  of  the  plea  being  too  difi*use  or  too  much  compressed,  the 
Court  would  refer  it  back  to  the  proctor,  to  be  amended  and  altered  un- 
der the  advice  of  his  counsel. 

To  proceed,  therefore,  to  the  substance  of  the  allegation:  since  it  is 
clear  that  no  advantage  can  result  to  the  parties  from  the  admission  of  it, 
unless  there  is  a  prospect  that  it  will  establish  their  case. 

Where  an  unfinished  draft  is  propounded,  it  must  be  shown  that  the 
deceased  was  prevented,  by  invincible  necessity,  or  by  the  act  of  God, 
from  completing  it  A  person  certainly  may,  in  the  last  moments  of 
his  life,  so  recognize  a  testamentary  pnper  written  twenty  years  be- 
fore, as  to  give  it  effect  ^nd  validity,  wilhuut  uny  Ibrinul  execution: 

(a)  S^c  pa;jc  30. 
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the  length  of  time  during  which  it  had  continued  unfinished  would  not 
of  itaelf  be  sufficient  to  induce  the  rejection  of  such  a  paper,  although 
it  would  create  a  circumstance  of  strong  presumption  against  it 

[The  Court  then  commented  at  considerable  length  upon  the  several 
circumstances  which  had  been  alleged  in  the  plea,  and  concluded  with 
the  following  observations: — ] 

Upon  the  whole,  considering  that  there  are  two  papers  executed  and 
attested  in  May;  that  they  contain  no  disposition  of  the  residue;  that  the 
draft  in  question  was  prepared  four  months  anterior  to  the  death  of  the 
deceased;  that  he  had  abundant  opportunity  to  execute  it;  that  subse- 
quent to  its  being  thus  prepared,  viz.  on  the  2d  of  September,  he  exe- 
cuted a  will  for  the  disposal  of  real  estates;  and  that  during  his  last  ill- 
ness he  made  no  express  reference  to  this  draft:  I  think  the  allegation 
does  not  set  up  a  case  which  is  likely  to  succeed;  indeed,  if  all  the  facts 
laid  in  it  should  be  proved,  I  see  no  prospect  that  No.  5.  could  be  estab- 
lished. 

I  shall  not,  however,  proceed  absolutely  to  dispose  of  this  allegation; 
but  shall  allow  the  parties  an  opportunity  of  amending  and  supplying 
the  deficiencies  of  it  Feeling,  however,  it  my  duty  to  adhere  firmly 
to  the  principles  1  have  laid  down,  if  the  deficiencies  I  have  pointed 
out  cannot  be(6)  supplied,  I  shall  decidedly  reject  the  plea. 

(b)  In  consequence  of  this  permission  a  second  alltgation  was  tendered  to  the 
Coort,  on  behalf  of  the  executors,  named  in  No.  5,  which^  after  undergoing  con- 
siderable discussion^  was  rejected  as  inadmissible. 


MAIDMAN  V.  ALL  PERSONS  IN  GENERAL.— p.  51. 

Sir  John  Nicholl.  (Dictum.) 

In  point  of  practice,  it  is  not  uncommon  upon  a  decree  issuing  to 
show  cause  why  administration  should  be  committed  to  A.  B.  a  credi- 
tor, to  substitute  C.  D.  another  creditor,  on  the  day  assigned  for  the  ap- 
pearance of  the  parties  interested,  and  to  sufier  administration  to  pass  to 
C.  D.  though  not  the  person  in  whose  name  the  decree  originally  went 


GREEN  V.  SKIPWORTH  and  Others.— p.  53. 

An  allegation  propounding  a  will  made  by  interrogatories,  admitted  to  proo£ 

Thomas  Green,  of  Little  Thurroch,  in  the  county  of  Essex,  died  on 
the  1 1th  of  December,  1808,  leaving  personal  property  to  the  amount  of 
nearly  8000/.  His  widow  prayed  probate  of  the  following  testamentary 
schedule  written  in  pencil: — 

"  I  shall  leave  Mrs.  Green  all  the  stocky  effects,  and  improvements, 
and  as  to  any  thing  else,  I  shall  speak  to  you  again.  Sir." 

"  George  Kavanagb, 
"John  Mills  Evans." 
*'  Do  you  wish  now  to  give  any  further  directions  as  to  farms  or 
otherwise  ?" 

*'  Not  at  present."  "  George  Kavanagh, 

"John  Mills  Evans." 
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•'  Quere — At  the  instance  of  Mrs.  G.  and  Mr.  Wilson.*' 
'<  In  case  of  any  thing  happening  to  you,  who  do  you  wish  to  have  the 
farms — the  Skipworths,  Mr.  Wilson,  or  who  ?*' 
^^Jinstvtr — Mrs.  Green."  *' George  Kavanagh^ 

"  George  Dandridge, 
<*John  Mills  Evans/^ 

The  allegation  in  which  the  schedule  was  propounded  pleaded:-^- 

<<That  the  deceased  having  been  taken  suddenly  ill,  on  the  10th  of 
December  last,  sent  a  message  by  Mr.  Dandridge,  a  neighbour,  to  Mr. 
Evans,  an  attorney,  desiring  his  immediate  attendance  to  make  his  wilL 

**That  Evans,  immediately  on  receiving  the  message,  went  to  the  de- 
ceased, and  found  him  extremely  ill;  and,  although  of  perfect  mind^ 
scarcely  able,  from  bodily  pain,  to  hold  much  conversation;  that  the  de- 
ceased himself  first  addressed  Evans,  by  observing,  that  he  found  him- 
self scarcely  able  to  talk  to  him;  whereupon  Evans  requested  him  not  to 
hurry  himself,  and  sat  down  on  the  side  of  his  bed;  and,  after  a  short  in- 
terval, observing  the  deceased  again  preparing  to  speak  to  him',  said,  that 
it  might  save  him  unnecessary  exertion,  and  probably  be  the  best  means 
of  carrying  his  purpose  into  effect  if  he  would  allow  him  to  ask  him  a 
question  or  two,  to  which  the  deceased  signified  his  assent;  that  Mr. 
Kavanagh  the  apothecary  who  attended  the  deceased,  was  in  his  room^ 
and  Evans  in  his  presence  proceeded  by  asking  the  deceased  whether  it 
was  his  wish  to  give  any  instructions  for  his  will  ?  to  which  the  deceased 
immediately  replied,  ^  I  shall  leave  Mrs,  Oreen  all  the  stocky  effects, 
and  improvements;  but  as  to  any  thing  else^  I  will  speak  to  you 
affain,  Sir,*  Whereupon  Evans  wrote  down  such  his  reply  with  a 
black-lead  pencil;  and  the  same  having  been  read  over  to  the  deceased,  he 
signified  his  approbation  thereof,  and  Evans  and  Eavanagh  subscribed 
their  names  in  pencil;  and  Mr.  Wilson  a  relation,  being  in  the  house,  was 
called  up  into  the  room,  and  the  clause  was  again  read  over  to  the  de- 
ceased, and  he  was  asked  by  Evans  if  that  wa^  what  he  wished,  to  which 
he  distinctly  answered,  'Yes.'  That  he  was  then  also  asked  if  he  wished 
to  give  any  farther  instructions  as  to  farms,  or  otherwise;  but,  appearing 
to  suffer  an  increase  of  pain  and  bodily  illness,  he  replied,  '  JNbt  atpre^ 
sent.^  That  this  question  and  reply  were  written  down  by  Evans, and  at- 
tested by  him  and  Kavanagh. 

''That  the  several  persons  then  left  the  room,  and  shortly  after  the 
deceased^s  wife  came  into  the  parlour  to  them,  and  requested  them  to 
return  into  the  deceased^s  room,  as  he  had  expressed  a  desire  to  give 
further  directions.  Accordingly  they  went  back,  and  found  the  de- 
ceased somewhat  revived,  but  still  in  great  pain;  and  Mr.  Dandridge 
who  was  in  the  house  was  also  called  up;  that  Evans  having  noticed 
how  the  deceased  had  appeared  to  suffer  from  his  efforts  to  speak,  ob- 
served that  every  means  should  be  used  to  save  him  as  much  as  possible 
from  such  exertion;  and,  therefore,  if  it  was  approved  of,  he  would  ask 
the  deceased  any  one  or  more  questions  they  might  wish,  and  would  en- 
deavour to  put  the  same  to  him  in  as  few  words  as  possible;  which  pro- 
Eosal  was  assented  to  by  all  persons  present,  and  also  by  the  deceased 
imself;  that  thereupon  the  following  question  was  put,  being  first  writ- 
ten down  with  a  black  lead  pencil,  by  Evans,  '  In  case  of  any  thing 
happening  to  yotij  ujio  do  you  wish  to  have  your  farms  ?  the  Skip- 
wort/is,  Air,  fFilson,  or  who  ?*  to  which  he  replied,  '  Mrs,  Green:* 

You  I.  5 
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and  the  question  being  again  read  oyer  to  hini)  he  repeated  the  same  an-. 
8wer;  that  Mrs.  Green  being  requested  to  withdraw,  the  question  was 
again  put  to  him  in  her  absence,  and  he  again  replied  in  the  same  man- 
ner; whereupon  Evans  wrote  down  the  reply,  and  together  with  Kaya- 
nagh  and  Dandridge  subscribed  it, 

'^That  immediately  after  the  premises  the  deceased's  bodily  pain 
much  increased,  although  he  still  retained  the  right  use  of  his  mental 
faculties;  but  shortly  afterwards  he  became  wholly  worn  out  with  pain, 
and  was  rendered  incapable  of  proceeding  further  in  the  giving  instruc- 
tions for  and  executing  a  more  formal  will,  and  he  died  on  the  middle 
of  the  following  day." 

Three  nephews  (the  next  of  kin)  of  the  deceased  contested  suit  against 
the  widow. 

Jldama  and  Jenner,  for  the  nephews. 

Arnold  and  Swabey^  for  the  widow. 

JtrDGMENT. 

Sir  John  Nicholl. 

This  paper  is  certainly  very  defective  in  point  of  form;  but  it  is  intel- 
ligible, and  is  rendered  still  more  so  when  explained  by  the  circum- 
stances stated. 

The  objections  taken  are  first,  that  on  the  face  of  it,  it  is  not  testa- 
mentary. 

Secondly,  that  the  allegation  does  not  profess  such  an  explanation  as 
would  entitle  it  to  probate. 

A  will  made  by  interrogatories  is  valid;  but  undoubtedly  wherever 
a  will  is  so  made,  the  Court  must  be  more  upon  its  guard  against  impor- 
tunity(a),  more  jealous  of  capacity,  and  more  strict  in  requiring  proof 
of  spontaneity  and  volition  than  it  would  be  in  an  ordinary  case.  But 
if  there  is  clear  capacity,  if  there  is  the  animus  testandi,  and  if  the  in- 
tention is  reduced  into  writing,  the  Court  must  pronounce  for  it. 

The  testamentary  act,  in  this  instance,  originates  entirely  with  the 
deceased;  it  is  proceeded  in  by  question  and  answer,  on  account  of  the 
extreme  difficulty  he  experienced  in  the  articulation  of  his  words^  and 
not  from  any  want  of  volition. 

If  the  facts  pleaded  shall  be  proved,  they  will  be  sufficient  to  show 
that  these  answers  were  intended  for  instructions;  and,  in  point  of  law, 
if  a  person  gives  instructions  for  a  will,  and  dies  before  the  instrument 
can  be  formally  executed,  the  instructions  will  operate  as  fully  as  a  will 
itself. 

It  has  been  observed,  that  the  act  was  rather  that  of  the  persons  by 
whom  the  deceased  was  surrounded,  than  of  the  deceased  himself.  But 
under  the  circumstances  the  precautions  used  were  very  proper;  the  ex- 
ertions of  speaking  might  have  been  fatal,  and  have  prevented  him  from 
proceeding  to  express  what  his  intentions  were;  the  resort  therefore  to 
question  and  answer  was  highly  judicious;  it  was  the  best  practica- 
ble mode  of  collecting  his  wishes  and  intentions,  as  far  as  he  was  capa- 
ble of  expressing  them,  and  was  adopted  with  the  concurrence  of  the 
persons  present,  as  well  as  of  the  testator  himself. 

For  the  present,  then,  assuming,  as  I  am  bound  to  do,  that  this  alle- 
gation (6)  contains  an  exact  representation  of  the  facts,  I  am  of  opinion 

(a)  Swinburne,  part  ii.  sec.  5. 

(fi)  This  cause  came  on  for  hearing  in  Michaelmas  Term,  viz.  on  the  16th  of 
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4hat  thifl  paper,  as  far  as  it  goes,  does  contain  instnictions  for  a  will,  and 
therefore  if  the  statement  shall  be  established  by  proof,  the  Court  must 
comply  with  the  prayer  of  the  allegation,  and  grant  probate  of  the  pa- 
per propounded. 

December,  1809,  when  the  facts  detailed  in  the  allegation  being  fully  substantiat- 
ed by  the  evidence  of  the  seTeral  persons  who  were  present  during  the  transac« 
tion,  the  Court  decreed  the  paper  propounded  to  be  entitltd  to  probate. 


DEVEREUX  V.  BULLOCK  and  BULLOCK  by  his  GUARDIAN. 

p.  60. 
Unfinished  instnictions  not  entitled  to  probate. 

Richard  Bullock,  a  merchant  and  ship-broker,  of  the  City  of  Lon- 
don, died  on.  the  Idth  of  May,  1.806,  possessed  of  personal  property 
exceeding  in  amount  d630,000,  and  a  small  freehold  estate.  On  the  31st 
of  May,  in  the  same  year,  the  reverend  John  Bullock,  brother  of  the 
deceased,  and  the  only  next  of  kin,  administered  to  his  effects,  as  hav« 
ing  died  intestate;  he  and  a  niece  (the  daughter  of  another  deceased 
brother)  being  the  only  persons  entitled  to  the  distribution  of  his  pro- 
perty. 

The  present  suit  was  instituted  in  1807,  by  the  reverend  John  Deve- 
reux,  who  cited  Mr.  Bullock  to  show  cause  why  the  letters  of  adnxinis- 
tratioD  granted  to  him  should  not  be  revoked;  and  asserted  himself  to 
be  a  legatee  in  the  following  will  or  testamentary  schedule:— 

<<This  is  the  last  will  and  testament  of  me,  Richard  Bullock,  of 
Cushion  Court,  Broad  Street,  London,  merchant.  I  give  and  bequeath 
to  the  reverend  John  Douglas,  of  Castle  Street,  Holborn,  in  the  City 
of  London,  two  thousand  pounds  bank  stock.  I  give  and  bequeath  to 
my  brother,  John  Bullock,  for  and  during  his  natural  life,  one  annuity 
or  clear  yearly  sum  of  two  hundred  pounds,  to  be  issuing  and  payable 
out  of,  and  charged,  and  chargeable  upon  the  long  annuities  standing  in 
my  name  in  the  books  of  the  Governor  and  Company  of  the  Bank  of 
England,  and  to  be  paid  and  payable  to  him  when,  and  as  the  said  long 
annuities  shall  become  due  and  payable;  and  from  and  after  the  decease 
of  my  said  brother,  I  give  and  bequeath  the  said  annuity  of  two  hun- 
dred pounds  unto  the  said  John  Douglas,  his  executors,  administrators, 
and  assigns,  absolutely  foi^  ever.  I  give  and  devise  unto  my  servant 
Sarah  Robinson,  and  my  god-son  Richard  Lynott,  all  those  my  two 
freehold  messuages  or  tenements  with  the  appurtenances,  situate  and 
being  in  Cushion-court  aforesaid;  to  hold  to  them  for  and  during  their 
natural  lives,  and  the  life  of  the  survivor  of  them;  and  from  and  after 
the. decease  of  the  survivor  of  them,  I  give  and  devise  my  said  two  mes- 
suages or  tenements,  with  the  appurtenances,  unto  the  said  John  Doug- 
las, his  heirs  and  assigns  for  ever.  I  give  and  bequeath  unto  the  reve- 
rend John  Devereux,  of  White  Street,  Moorfields,  London,  all  my  in- 
terest in  the  lead  mines  company,  or  society,  held  in  Martin's  Lane, 
Cannon  Street/' 

It  appeared  that  the  deceased  had  duly  executed  two  wills;  one  on 
the  18th,  the.other  on  the  Slst  of  November,  1799;  the  latter  of  which 
eoBtinued  in  existence  till  within  a  few  weeks  of  his  death;  these  in- 
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Btrumenti  were  both  before  the  Court  id  a  cancelled  state;  the  conteoto 
of  them  were  nearly  similar. 

The  evidence  adduced  to  give  testamentary  effect  and  validity  to  the 
paper  now  propounded  was  as  follows:-— 

Mr.  Andrew  Lee  deposed, 

<<  That  about  the  end  of  March  or  beginning  of  April  I8O69  Mr.  Mi- 
chael Collins,  his  clerk,  being  then  about  to  live  in  the  service  of  Richard 
Bullock,  was,  in  consequence  thereof,  several  times  with  the  deceased; 
and  on  one  day,  happening  about  that  time,  the  deceased  sent  his  will^ 
dated  the  21st  day  of  November,  1799,  to  the  deponent,  opened  and 
cancelled^  by  the  signature  of  his  name  being  struck  through;  and  the 
'same  was  so  brought  by  Michael  Collins,  together  with  a  verbal  message 
to  draw  or  prepare  a  new  will  for  him;  that  being  then  confined  by  the 
gout,  and  unable  to  go  out,  he  sent  a  message  back  to  inform  him  there^ 
of,  and  that  it  was  impossible  for  him  to  make  a  new  will  without  pro- 
per or  further  instructions;  and  having  afterwards,  during  the  time  he 
was  so  confined  by  severe  indisposition,  received  many  pressing  messa- 
ges to  attend  the  deceased  and  make  his  will,  he,  as  soon  as  he  found 
himself  able  to  go  out  in  a  coach,  sent  a  verbal  message  to  the  deceased 
to  inform  him  that  he  would  wait  upon  him  on  that  day,  which  was  the 
5th  of  May,  1806,  if  agreeable  to  the  deceased;  and  the  answer  he  re- 
ceived to  such  message  was  delivered  to  him  verbally  by  Michael  Col- 
lins, informing  him  that  Mr.  Bullock  had  been  so  fatigued  by  persons 
calling  to  see  him  on  that  day^  that  he  had  then  composed  himself  to 
rest,  and  would  be  glad  to  see  the  deponent  on  the  next  day;  and  accord- 
ingly on  the  next  day,  being  the  6th  of  May,  1806,  he  went  in  a  coach 
to  the  deceased,  and  was  conducted  into  the  bed-room,  where  he  lay 
confined  to  his  bed  by  illness;  and  he  then  sat  down  and  conversed  with 
the  deceased  on  several  subjects,  for  some  little  time;  and  the  deceased 
not  having  in  any  manner  alluded  to  his  desire  of  having  a  new  will 
made,  and  the  deponent  being  rather  surprised  thereat,  as  he  considered 
the  several  messages  he  had  received  to  attend  the  said  deceased  atid 
make  a  new.  will  ior  him,  came  from  him,  took  occasion  to  mention  the 
subject  himself,  by  asking  if  he  did  not  wish  to  have  a  new  will  made? 
to  which  the  deceased  answered,  he  did;  and  having  then* given  the  de- 

Eonent  some  instructions  verbally,  as  to  the  alterations  he  wished  to 
ave  made  in  the  disposition  of  his  property;  and  the  deponent  having 
then  brought  with  him  the  cancelled  will,  datedtheSlstday  of  Novem- 
ber, 1709,  immediately  proceeded  to  draw  or  prepare  a  new  will  from 
the  verbal  instructions  which  the  deceased  then  gave  him,  in  respect  to 
such  alterations  he  wished  to  have  made  in  the  disposition  of  his  proper- 
ty by  such  aforesaid  cancelled  will,  and  the  deceased  having  directed 
that  an  annuity  of  50/.  should  be  given  to  his  servant,  Sarah  Robinson,  for 
and  during  her  natural  life,  and  he  having  accordingly  inserted  such  bo- 
quest  in  the  will  he  was  so  preparing,  and  finding  immediately  afterwards, 
firom  the  deceased^s  own  instructions  that  the  said  annuity  was  to  be  made 
chargeable  on  his  two  freehold  messuages  or  tenements,  in  Cushion 
Court;  and  that  a  like  annuity,  chargeable  on  the  same  premises,  was  to 
be  given  to  the  deceased's  godson,  Richard  Lynott;  and  also  that  the 
said  two  freehold  messuages  were  to  be  devised  to  them,  the  said  Sarah 
Robinson  and  Richard  Lynott  for  their  natural  lives,  and  the  life  of  the 
survivor  of  them,  he,  the  deponent,  thereupon  of  his  owq  accord,  and 
without  any  directions  from  the  deceased,  struck  out  the  legacy  or  be« 
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quest  of  50iL  a  year  to  the  uid  Sarah  Robinflon,  because  the  aaid  two  in« 
tended  annuities  were,  as  aforesaid,  to  be  charged  on  the  said  two  free* 
hold  mesauagesy  so  as  aforesaid  intended  to  be  devised  to  them  the  said 
Sarah  Robinson  and  Richard  Ljnott,  and  then  proceeded  in  preparing 
the  will  from  the  verbal  instructions  of  the  deceased;  and  having  then 
come  down  to  a  legacy  or  bequest  of  the  interest  in  the  lead  mines  com- 
pany or  society,  held  in  Martin's  Lane,  Cannon  Street,  London,  which 
the  deceased  directed  to  be  given  to  the  Rev.  John  Devereux,  and  the 
same  having  accordingly  been  inserted  in  such  intended  will,  he  direct- 
ed that  Mr,  James  Williamson  and  Richard  Lynott  should  be  appointed 
bis  executors;  but  not  having  disposed  of  the  residue  of  his  personal  es- 
tate, or  given  any  directions  respecting,  the  same,  the  deponent  asked 
bim  if  it  was  his  intention  to  leave  the  same  to  his  executors,  or  that 
they  should  take  it;  and  on  the  deceased  answering  no,  the  deponent 
told  him,  that  he  must  leave  some  kind  of  legacy  to  the  said  Mr.  Wil- 
liamson, otherwise  he  would  take  the  residue  of  his  personal  estate  as  it 
was  not  disposed  of;  and  the  deceased,  after  some  consideration,  not 
having  made  up  his  mind  as  to  what  legacy  should  be  given,  to  the  said 
Mr.  Williamson,  or  whether  he  would  give  any  further  or  other  lega* 
cies  by  his  intended  will,  told  the  deponent  to  take  the  papers  away 
with  him,  meaning  the  new  will,. and  a  copy  of  the  deceased's  late  bro« 
ther's  will,  which  he  had  made  Mary  Robinson,  the  daughter  of  his  ser- 
Tanty  find  for  him  in  the  early  part  of  this  transaction;  and  hesaith,  that 
to  the  very  best  of  his  recollection  he  thinks,  (but  cannot  depose  thereto 
with  certainty,)  that  when  he  had  finished  writing  the  will,  so  far  as  the 
deceased  gave  him  instructions,  he  read  the  same  all  over  to  him,  but 
not  for  the  purpose  of  obtaining  his  approbation  thereof,  not  thinking  it 
of  any  coosequenee  till  the  will  should  be  completed;  but  he  is  certain 
that  the  deceased  well  knew  and  understood  the  contents  thereof,  as  he 
dictated  the  same,  and  more  especially  if  the  deponent  read  the  same  to 
him,  which  he  really  thinks  he  did,  for  he,  the  said  deceased,  was,  during 
all  the  time  hereinbefore  deposed  of,of  sound,  perfect,  and  disposing  mind, 
memory,  and  understanding;  and  capable  of  doing  any  thing  requiring 
thought,  judgment  and  reflection.  That  when  he  took  the  will  away 
with  him  as  directed  by  the  deceased  on  the  6th  of  May,  the  deceased, 
though  evidently  desirous  of  a  little  time  to  consider  what  legacy  he 
should  leave  to  the  aforesaid  Mr.  Williamson,  and  how  he  should  dispose 
of  the  residue  of  his  personal  estate,  did  not,  as  the  deponent  recollects,  de- 
sire *him  to  call  again  in  a  few  days,  or  in  a  short  time,  that  his  will 
might  be  completed,  or  to  that  effect;  for  if  he  had,  the  deponent  would 
have  called  on  him  the  very  next  day  for  that  purpose,  whereas  he  wait- 
ed, expecting  to  be  sent  for,  till  Saturday  the  10th  of  May;  that  he  ne- 
ver received  any  message  from  the  deceased  on  the  subject  of  his  will, 
or  to  attend  him  from  the  6th  till  the  10th  of  May,  for  if  he  had,  he 
should  certainly  have  gone  on  either  of  the  intervening  days,  that  is  to 
say,  on  Uie  7th,  8th,  or  9th  of  that  month,  for,  though  he  continued 
weak  in  his  feel,  he  was  not  confined  to  the  house,  but  could  go  out  in  a 
coaeh.  That  on  the  10th  of  May  he  did  receive  a  verbal  message  as 
from  the  deceased  (but  did  not  see  the  messenger,)  saying,  that  Mr. 
Bullock  wished  the  deponent  to  come  to  him  to  finish  his  will,  and  that 
bis  brother  was  with  him,  and  wished  him  to  come;  and  accordingly  he 
took  a  coach  and  went  to  the  deceased's  house,  where  he  saw  the  Rev. 
John  BuUocky  of  whom  he  enquired  if  his  brother  was  in  a  competent 
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ftate  to'make  a  will,  to  which  Mr*  Bullock  uumetftd  he  was,  and  the 
deponent  then  went  up  stairs  into  the  deceased's  bed-room^  where  ho 
lay  confiDed  to  his  bed  by  the  illness  of  which  he  died;  he  sat  ddwn  hy 
the  deceased's  bed-side,  and  either  Mr.  Buliocky  or  Sarah  Robinson  th« 
deceased's  housekeeper,  told  the  deceased  that  Mr.  Lee  was  come,  upon 
which,  as  he  lay  in  bed,  he  turned  his  head  and  looked  at  the  deponent^ 
and  then  the  deponent  introduced  the  subj^t  of  his  will  by  asking  him 
if  he  would  choose  to  leave  his  niece  any  thing,  or  to  that  effect,  but  the 
deceased  made  no  answer  but  turned  his  head  away  again,  and  did  not 
utter  a  word  during  the  whole  time  the  deponent  remained  with  himf 
upon  which  the  deponent,  imagining  that  the  deceased  did  not  choose  ta 
do  any  thing  further  respecting  his  will  at  that  time,  left  the  room  and 
came  away,  but  he  did  not  imagine  that  the  deceased  was  at  such  time 
incapable  of  proceeding  with  his  will,  as  he  did  not  know  that  he,,  the 
deceased,  was  in  the  exhausted  state  of  body  and  mind  pleaded  and  set 
forth  in  the  fifth  article  of  the  allegation,  for  the  deponent  did  not  re- 
main with  him  so  long  as  a  quarter  of  an  hour  at  the  time  articulate,  and 
neyer  afterwards  saw  him;  and  he  says  the  testator  did  gii^e,  will,  dts* 
pose,  bequeath,  and  do  in  all  respects  as  in  the  said  paper-writing  mark- 
ed A.  is  contained,  but  he  cannot  take  upon  himself  to  swear  that  the 
deceased  never  departed  from  his  intentions  therein  expressed,  or  that 
the  said  deceased  would  have  executed  the  said  paper-writing  as  his  last 
will  and  testament  had  the  same  been  completed  even  on  the  next  day, 
because  he  was  a  person  very  changeable,  but  if  it  had  been  completed 
at  the  time  the  deponent  wrote  the  said  paper- writing,  he  does  not 
doubt  tliat  the  deceased  would  then  have  executed  it." 

Sarah  Robinson  deposed, 

<<  That  some  time  in  February,  1806,  the  testator  was  taken  ill  of  the 
illness  of  which  he  died,  and  was  confined  to  his  room,  and  very  much 
and  almost  chiefly  to  his  bed,  from  that  time  till  his  death,  though  he 
was  occasionally  dressed  and  sat  up  a  little  in  his  room.  That  one  day 
happening  about  a  fortnight  or  three  weeks  before  Easter  day  next  be- 
fore his  death,  the  deceased  gave  her  a  key  of  a  box  which  stood  in  his 
room,  in  which  he  kept  his  papers  of  consequence,  and  told  her  to  give 
him  thereout  a  certain  paper,  which  he  described  to  her;  and  when  she 
had  so  done,  he  told  her  that  it  was  his  will,  and  desired  her  to  take  no- 
tice of  what  he  was  then  going  to  do,  and  then  he  run  a  pen  with  ink 
through  his  name  subscribed  thereto,  and  said,  there,  take  notice  that  I 
have  run  my  pen  through  my  name,  and  this  will  is -now  no  more.  I 
shall  make  a  new  will  when  Mr.  Lee  can  come.  And  after  he  had  so 
cancelled  his  will,  he  several  times  sent,  (and  among  others  sent  the  de- 
ponent and  her  daughter)  to  Mr.  Lee's  house  to  enquire  how  he  was, 
and  the  answer  that  was  always  brought  back  was  that  he  was  extremely 
ill,  and  unable  to  get  out,  or  to  that  efiect  That  on  Easter  Sunday  he 
complained  to  the  deponent  of  having  found  a  great  alteration  in  himself 
for  the  worse,  and  expressed  a  great  anxiety  for  Mr.  Lee  to  come  to 
make  his  will,  and  said  that  he  intended  to  leave  the  deponent  fifty 
pounds  a  year,  and  asked  her  if  she  thought  that  enough,  to  which  she 
answered,  it  was;  and  he  said  if  she  thought  it  was  not  enough  she  should 
have  more;  and  he  further  said,  he  thought  that  he  should  leave  his  god- 
son, young  Lynott,  one  of  the  houses  in  Cushion  Court,  and  that  he  would 
leave  something  to  the  bishop,  meaning  the  Roman  Catholic  bishop, 
the  Rev.  John  Douglas,  for  the  Blind  Charity  in  St.  Grcorge's  Fields; 
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md  aboat  six  o'clock  in  the  oTening  of  Easter  Sunday  he  sent  the  de- 
ponent to  Mr.  Lee's  to  enquire  how  he  was,  and  whether  he  was  able  to 
oome  out;  but  the  answer  was,  that  Mr.  Lee  was  so  bad  he  was  unable 
to  come  out  or  to  help  himself  to  any  thing;  and  again,  very  kte  in 
the  said  evening  and  also  in  the  evening  following,  the  deceased  sent 
the  Rey.  John  Devereux  to  enquire  how  Mr.  Lee  was,  and  whether  he 
was  able  to  come  to  him;  but  Mr.  Lee  continued  confined  by  indisposi- 
tion for  some  weeks,  and  was  not  able  to  come  to  the  deceased  till  within 
a  week  or  ten  days  before  his  death,  about  which  time  Mr.  Lee  came  in 
a  coach,  and  was  from  theace  assisted  up  stairs  to  the  deceased's  bed- 
room; that,  after  Mr.  Lee  had  left  him,  the  deceased  told  the  deponent 
that  he  had  talked  to  Mn  Lee  so  long,  and  was  so  exhausted,  that  he 
could  not  talk  to  him  any  longer,  and  that  Mr.  Lee  was  to  come  to  him 
the  next  day,  but  that  he  had  taken  care  of  the  deponent,  or  he  express- 
ed himself  that  effect.  That  the  deceased  expecting  Mr.  Lee  daily  to 
oome  and  finish  his  will  for  him,  expressed  great  anxiety  at  finding  he  did 
Dot  come,  and  a  messenger  was  sent  every  day,  after  the  said  day  when 
Mr.  L^e  came  as  aforesaid  and  began  to  make  the  said  will  for  the  de- 
ceased, to  know  how  Mr.  Lee  was,  or  information  thereof  was  daily 
brought  to  the  deceased's  house  by  the  clerk  or  servant  of  the  said  Mr. 
Lee,  who  used  to  caU  to  inquire  how  he  was.  That,  on  the  Thursday  or 
Friday  next  before  the  day  on  which  the  deceased  died,  (which  hap- 
pened on  a  Tuesday,  he  having  become  extremely  weak  and  low,  and 
evidently  near  his  dissolution,)  the  deponent  took  occasion  to  mention  to 
the  Rev.  John  Bullock  that  he  had  not  signed  his  will,  and  the  Rev. 
John  Bullock  thereupon  recommended  that  Mr.  Lee  should  be  sent  to, 
and  the  deponent  thereupon  sent  her  daughter  for  that  purpose,  who 
brought  back  an  answer  that  Mr.  Lee  was  too  ill  to  come  out,  and  Mr. 
Lee  did  not  come  till  Saturday,  the  10th  of  May,  and  he  was  then  shown 
into  the  deceased's  bed-room,  but  he  was  then  so  exhausted  and  weak, 
that,  though  he  was  spoken  to,  and  understood  what  was 'said,  he  was 
anable  scarcely  to  give  any  answer,  and  it  was  therefore  judged  impro- 
per to  proceed  with  his  will,  and  he  continued  in  that  state  all  that  day, 
and  on  the  nexthe  became  speechless,  and  so  continued  till  he  died  on 
the  thirteenth  of  the  said  month  of  May,  (being  Tuesday)  without  having 
had  sufficient  capacity  of  mind  to  complete  his  aforesaid  will." 

Mabt  Ann  Robinson,  (the  daughter  of  the  preceding  witness,)  de- 
posed, 

^  That  about  noon  on  Thursday  the  8th  of  May,  her  mother  told  her 
to  go  to  Mr.  Lee's  house  and  to  inform  him  that  the  Rev.  Mr.  Bullock 
wished  him  to  come  to  the  deceased's  house  immediately  if  he  was  able 
to  come  out,  but  did  not  say  for  what  purpose  he  was  wanted;  accord- 
ingly she  delivered  this  message  to  Mrs.  Lee,  who  returned  for  answer 
that  Mr.  Lee  was  very  ill  and  unable  to  come  out 

<<This  witness  spoke  also  to  Mr.  Lee's  coming  on  the  10th,  and  re- 
maining a  very  short  time  in  the  bed-chamber  of  the  deceased,  and  ad- 
ded, that  the  deceased  was  during  that  day  in  a  very  weak  and  exhausted 
state,  notwithstanding  which  he  did  in  the  course  of  the  day  speak  to  the 
deponent  about  some  money  he  wished  her  to  carry  to  the  bankers, 
which  she  accordingly  did." 

John  Ltnott  deposed. 

To  the  deceased's  having  sent  to  him  during  his  last  illness  to  ask 
him  to  be  one  of  his  executors,  and  to  his  telling  him  that  he  had  given 
instructions  for  the  making  of  his  will,  and  that  he  intended  to  invest 
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a  sum  of  money  in  the  name  of  the  trustees  for  the  use  of  the  Roman 
Catholic  College. 

Dorothy  Lynott,  (wife  of  the  preceding  witness^)  deposed, 

To  the  deceased's  expressing  to  her  his  wish  that  her  husband  should 
be  one  of  his  executors,  to  his  telling  her  that  he  had  taken  care  of  her 
little  boy,  to  whom  he  was  godfather,  and  to  the  great  anxiety  the  de- 
ceased testified  for  several  days  preceding  his  death  to  see  Mr.  Lee  for 
the  purpose  of  finishing  his  will. 

Swabey  and  Adams  for  the  next  of  kin. 

Arnold  and  Dauhtny  contra. 

Judgment. 

Sir  John  Nicholl. 

The  question  is  whether  this  paper  can  be  established  upon  this  evi- 
dence ?  it  contains  mere  instructions;  it  is  not  complete  even  as  a  paper 
of  instructions,  for  they  are  only  a  part  of  the  intended  disposition. 
Such  a  paper,  however,  might  be  established  by  circumstances;  but  for 
this  two  points  are  absolutely  necessary.  First,  the  Court  must  be  com- 
pletely satisfied  that  the  deceased  had  finally  decided  to  give  these  lega- 
cies. Secondly,  that  he  never  abandoned  that  intention,  but  was  only 
prevented  by  the  act  of  God  from  proceeding  to  the  completion  of  his 
will. 

If  the  instructions  had  been  completed,  and  the  drawer  only  dismiss- 
ed to  prepare  a  more  regular  will  from  them,  that  would  be  an  act  pre- 
paratory to  execution  and  a  confirmation  of  his  intentions,  and  conse- 
quently would  stand  on  stronger  grounds  than  this  case,  where  the  in-* 
structions  have  only  been  proceeded  in  in  part,  and  the  drawer  is  to  re- 
turn for  the  purpose  of  receiving  further  instructions;  for  here  the  whole 
matter  lies  open  to  the  re-consideration  and  revision  of  the 'deceased. 
The  perusal  of  the  former  part,  and  the  consideration  of  other  bequests, 
might  naturally  enough  induce  a  change  in  the  legacies.  Unless  there- 
fore there  was  the  strongest  possible  evidence  that  the  intention  of  the 
deceased,  as  far  as  it  went,  was  fixed,  the  Court  would  not  grant  probate 
of  a  paper  of  this  description.  Again,  when  the  deceased  stops  in  the 
middle,  it  is  a  presumption  that  he  did  not  intend  to  proceed  to  execu- 
tion^ for  it  is  never  to  be  forgotten  that  the  strong  presumption  of  law  is 
against  a  paper  of  this  nature,  and  the  onus  probandi  lies  on  those  who 
set  it  up  to  show,  on  the  one  hand,  the  full  and  entire  determination  of 
mind  on  the  part  of  the  deceased,  and,  on  the  other,  the  inevitable  inca- 
pacity which  prevented  him  from  executing  it. 

Does  the  evidence  in  the  present  case  satisfy  these  demands?  Mr. 
Lee,  the  drawer  of  the  instructions,  was  the  confidential  attorney  of  the 
deceased;  his  impressions  therefore  will  have  great  weight  in  forming 
the  opinion  of  the  Court;  according  to  his  testimony,  the  anxiety  of  the 
deceased  was  not  strong,  his  heart  was  not  in  the  transaction;  when  Lee 
went  to  him  on  the  6th  of  May,  the  deceased  commenced  a  conversa- 
tion on  other  subjects,  and  made  no  allusion  to  his  will  till  Mr.  Lee  di- 
rected his  attention  to  that  topic. 

The  two  Robinsons  and  the  two  Lynotts  indeed  say  that  the  deceased 
expressed  great  anxiety  for  the  arrival  of  Lee;  but  it  is  to  be  observed 
that  these  witnesses  are  disappointed  persons,  to  whom  the  deceased 
had  always  held  out  hopes  of  legacies;  their  evidence  therefore  is  to  be 
received  with  caution;  though  there  is  no  imputation  aeainst  them  that 
they  speak  corruptly,  yet  they  naturally  speak  under  a  oias.    Mr.  Lee 
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ir  not  certain  as  to  reading  over  the  paper  to  him,  he  only  thinks  he  did; 
he  says  the  deceased  hesitated  a3  to  the  disposition  of  his  residue,  as  to 
a  bequest  to  his  executor,  and  also  as  to  whether  he  should  give  any  fur* 
ther  legacies.  The  conclusion  of  the  instructions  was  postponed,  not 
because  he  was  exhausted,  but  because  he  had  not  fully  made  up  his 
mind.  This  happened  on  the  6th  of  May;  Mr.  Lee  received  no  mes- 
sage again  till  the  lOthy  or  he  should  have  repeated  his  visit;  and  during 
the  interval  the  deceased  was  perfectly  in  a  state  to  have  proceeded  with 
his  wilL 

The  two  Robinsons  and  two  Lynotts  say  that  the  deceased  was  ex-> 
ceedingly  anxious  to  complete  his  will,  that  repeated  messages  were 
sent  to  Mr.  Lee,  but  that  the  answer  returned  to  them  was  that  he  was 
laid  up  with  illness,  and  unable  to  come';  but  all  this  is  at  complete  va- 
riance with  the  evidence  of  Mr.  Lee  himself,  who  says  he  was  not  ill^ 
and  that  he  should  certainly  have  gone  to  the  deceased  had  he  received 
any  message  to  that  effect. 

When  this  inconsistent  evidence  is  produced  by  the  party  setting  up 
the  paper,  on  what  has  the  Court  to  rely  ?  Upon  the  fact  undoubtedly 
that  for  four  days,  though  the  deceased  continued  perfectly  capable,  no 
further  progress  was  made  in  this  will.^On  the  10th  Mr.  Lee  received 
a  message  as  from  the  deceased,  and  going  to  him  was  informed  by  his 
brother,  in  reply  to  a  question  he  put  to  him,  that  the  deceased  was  suf- 
ficiently in  a  state  of  capacity  to  proceed;  this  is  material  to  show  capa- 
city, as  the  brother  could  have  no  motive  for  representing  him  to  be  in  a 
Better  state  than  he  really  was,  for  his  interests  would  most  probably 
have  been  affected  by  any  will.  The  deceased  is  not  insensible,  he  at- 
tended to  the  information  given  him  of  Mr.  Lee's  coming,  he  turns 
round  and  looks  at  him  but  says  nothing;  when  Mr.  Lee  questions  him 
about  his  will  he  is  not  unmindful  of  it,  but  he  turns  away  his  heady 
which  Mr.  Lee  attributes  not  to  incapacity  but  to  dislike  to  proceed. 

The  other  witnesses  attempt  to  account  for  this  behaviour  by  repre- 
senting him  to  be  in  an  exhausted  state;  but,  nevertheless,  one  of  them 
linentions  a  fact  which  shows  that  he  was  capable  of  an  act  of  business, 
namely,  that  on  that  day  he  had  given  her  money  to  carry  to  his 
bankers. 

Here  then  is  not  only  an  omission,  but  a  direct  refusal  to  complete 
this  paper;  how  is  it  possible  for  the  Court  to  support  it?  how  can  the 
Court  say  that  thus  far  at  all  events  the  deceased  had  decided  to  dispose 
of  his  property  ?  Further,  if  these  legacies  were  supported  by  the  uni- 
form dispositions  of  former  wills,  some  weight  might  be  attributed  to 
this  circumstance;  but  it  is  not  so,  not  one  of  the  bequests  is  precisely 
the  same  in  the  former  wills;  they  are  not  supported  even  by  the  more 
recent  declaration  deposed  to  by  Sarah  Robinson,  giving  her  full  and 
entire  credit  for  the  accuracy  of  these  declarations. 

The  character  of  the  deceased  has  been  adverted  to;  and,  if  he  had 
been  a  person  uniform,  steady,  and  invariable,  in  his  habits,  some  reli- 
ance might  have  been  placed  on  this;  but  the  reverse  appears  to  have 
been  the  fact,  without  relying  on  the  declaration  spoken  to  by  Sarah 
Robinson  that  the  deceased  was  such  a  shuttlecock  that  he  promised 
her  one  moment  what  he  would  not  do  another,  it  appears  from  the 
xktkve  satisfactory  evidence  of  Mr.  Lee  that  he  was  a  person  of  a  very 
changeable  mind.  How  then  can  the  Court  say  that  he  had  out  departed 

Voju  I.  6 
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from  hii  intention;  but  that  his  fixed  mind  and  will  went  along  with 
this  paper?  In  the  very  course  of  giving  these  instructions  there  are 
important  fluctuations  of  intention. 

From  such  circumstances  the  Court  could  hardly  establish  any  paper 
which  had  not  received  formal  execution,  without  great  danger  of  injur- 
ing the  rights  of  the  next  of  kin,  to  whom,  it  must  be  remembered,  the 
law  gives  the  property  if  there  is  no  testamentary  disposition. 

In  this  case,  where  there  are  only  a  few  first  instructions,  and  they  are 
not  conformable  to  any  former  dispositions,  nor  precisely  supported  by 
any  recent  declarations,  where  they  receive  no  partial  approbation  and 
confirmation  as  far  as  they  go,  the  deceased  stopping  from  not  having 
made  up  his  mind  as  to  the  rest  of  his  will,  making  no  further  appoint- 
ment with  the  drawer,  and  living  five  days  without  any  further  act,  and 
when  the  drawer  did  attend  him  afterwards  declining  to  proceed,  the 
Court  can  have  no  difficulty  in  deciding  against  this  paper,  and  in  de* 
treeing  the  administration  to  the  Brother  and  next  of  kin  of  the  de- 
ceased. 

[The  sentence  in  this  case  was  affirmed  on  appeal  to  the  High  Court 
of  Delegates,  May,  21,  1810.] 


BEAUMONT  v.  PERKINS.— p.  78. 

An  article  of  an  allegation  pleading  comparison  of  hand-writing  by  persons  who 
had  seen  the  deceased  write,  and  also  by  persons  skilled  in  hand- writing  who 
had  not  seen  him  write,  admitted. 

Ann  Pebkins  was  the  testatrix;  her  will  bore  date  December  9,  1807, 
and  was  opposed  by  Charles  Beaumont  an  executor  under  a  former  will; 
an  allegation  was  given  in  by  him  consisting  of  fourteen  articles,  the  last 
of  which  only  was  objected  to.     It  pleaded, 

<^That  the  name,  Ann  Perkins,  subscribed  to  the  pretended    last 
will  and  testament  of  Mrs.  Perkins,  the  party  deceased,  dated  9th  of 
December  1607,  is  not  the  hand-writing  of  the  said  Ann  Perkins,  and 
it  is  well  known  or  believed  not  to  be  of  her  hand-writing  by  divers 
persons  of  good  credit  and  reputation,  who  have  frequently  seen  her 
write  and  subscribe  her  name,  and  are  thereby  become  well  acquainted 
with  her  manner  and  character  of  hand-writing  and  subscription,  and 
that  by  a  comparison  of  the  said  names  Ann  Perkins  subscribed  to 
the  pretended  last  will  and  testament  of  the  deceased  with  the  names 
Ann  Perkins  set  and  subscribed  by  the  said  Ann  Perkins  to  the  wills 
respectively  bearing  date  the  24th  of  May  1803,  28th  of  October 
1805,  and  the  15th  of  November  1S06,  and  also  with  the  letter  writ- 
ten by  the  deceased  as  pleaded  in  the  5th  and  6th  articles  of  this  alle- 
gation, and  with  the  letter  of  attorney  pleaded  in  the  10th  article  of 
this  allegation;  it  evidently  appears  to  persons  judges  of  hand-writing 
and  fully  competent  to  form  an  opinion  thereof,  that  the  said  names 
Ann  Perkins  set  and  subscribed  to  the  aforesaid  pleaded  last  will  and 
testament  are  not  of  the  hand-writing  of  the  same  person  whoso  sub- 
scribed the  said  wills  of  the  deceased  bearing  date  as  aforesaid  and 
mentioned  in  this  allegation  and  wrote  the  said  letter  and  subscribed 
the  letter  of  attorney  as  herein-mentioned." 
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Arnold  and  Edwards,  against  the  admifisioa  of  this  article,  referred  to 
Reilly  v.  Biveit  (a). 

Adams  and  Jenner  contra. 

Judgment. 

Sir  JoHV  NiCHOLL. 

I  do  not  understand  that  any  objection  has  been  taken  to  the  first  part 
of  this  article;  but  only  to  that  part  of  it  which  pleads  that,  On  a  compa- 
rison of  the  subscription  to  this  will  with  the  deceased's  subscription  to 
other  wills  and  to  a  power  of  attorney ,  it  appears  to  judges  of  hand-writ- 
ing not  to  be  the  subscription  of  the  same  person:  and  this  is  introduced 
for  the  purpose  of  laying  before  the  Court  the  opinion  of  persons  skilled 
in  comparison  of  hand-writing. 

The  question  is  not  what  the  effect  of  this  evidence  may  be,  but 
whether  it  is  admissible?  It  is  not  denied  that  such  evidence  has  been 
admitted;  indeed  no  case  has  been  suggested  on  which  it  has  ever  been 
rejected;  the  Court  is  not  at  liberty  to  refuse  it  from  any  present  opinion 
it  may  entertain  of  the  little  effect  it  may  ultimately  produce;  one  sees 
no  ground  for  rejecting  absolutely  evidence  of  this  sort  It  has  been 
truly  said  that  all  evidence  of  hand-writing  is  evidence  of  opinion;  if  a 

{)er8on  has  seen  another  write  twenty  years  ago^  he  can  only  form  his  be- 
ief  as  to  his  writine  by  a  comparison  with  what  he  once  saw:  what  is 
this  but  evidence  oi  opinion?  it  is  not  suggested  that  the  comparison 
should  not  be  made,  but  it  is  said  the  Court  may  make  it;  the  Court,  how- 
ever, may  not  feel  itself  competent  to  the  task;  to  this  it  is  replied  that 
then  it  may  refer  the  matter  to  registrars  as  was  done  in  the  case  of 
Heath  y.  fVatts  {b);  but,  what  is  Uiis  but  evidence  of  comparison  and 
opinion  ? 

(«)  Reiliy  v.  i^ivett,  Prerog.  28th  July,  1792. 

In  the  10th  article  of  an  allegation^  it  was  pleaded,  ^that  a  paper  of  instruc- 
tions exhibited  in  the  cause  was,  in  the  opinion  of  persons  skilled  in  hand- writing, 
written  in  a  studied  and  fabricated  hand,  and  not  in  the  natural  hand  of  any  per- 
son, Slc  and  also  that  it  appeared  to  be  written  by  the  same  person  who  had 
written  the  memorandum  at  the  bottom  of  the  paper.'* 

This  was  objected  to,  as  extending  the  doctrine  of  comparison  of  hand-writing 
fiEurther  than  it  had  yet  been  carried,  viz.  to  produce  evidence  to  show  that  it 
could  not  be  the  hand-writing  of  any  person  whatever. 

Juoexxjrr. 

Sir  WiLLiAJt  Wywira, 

I  do  not  think  so;  I  conceive  it  possible  for  persons  conversant  in  hand-writing 
to  distinguish  a  studied  from  a  real  hand,  and  to  give  a  satisfactory  opinion  on 
such  a  point.  Comparison  of  hand  has  always  been  admitted  in  the  Ecclesiastical 
Courts  in  different  ways;  the  old  way  was  to  refer  it  to  the  officers  of  the  Court; 
in  WhUe  ▼,  Terry  and  Longmore,  before  Sir  George  Hay,  in  1774,  the  Court 
referred  to  the  deputy  registrars  of  the  Admiralty  and  the  Consistory  of  London 
for  Uieir  opinion  as  to  hand-writing. 

It  is  observable  also  that  it  has  been  admitted  in  this  very  cause  in  the  Court 
of  King's  Bench;  but  this  Court  does  not  want  buch  a  precedent. 

The  article  was  admitted. 

{b)  Heath  v.  Watt9,  Prerog.  June  27, 1798, 

Five  witnesses  were  examined  to  hand- writing;  two  (and  one  of  these  a  clerk 
at  the  Bank,}  deposed  that  they  believed  the  signature  of  the  will  was  not  in  the 
hand-writing  of  the  deceased,  one  believed  it  to  be  his  hand-writing,  and  two 
coold  form  no  opinion  on  the  subject. 

The  Court  directed  the  deputy  registrars  of  the  Admiralty,  the  Arches,  and 
of  the  Prerogative  Courts,  to  mspect  several  signatures  of  the  deceased,  and  also 
two  exhibits  of  considerable  length  in  his  hand- writing  which  had  been  produced 
in  the  cause,  and  to  compare  them  with  the  signature  to  the  will,  and  to  rcpor 
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In  other  Courts  resort  is  often  had  to  the  evidence  of  persons  skilled 
in  any  particular  art;  I  see  no  ground  for  rejecting  this;  in  general  ther^ 
is  better  evidence  than  that  of  handwriting  on  which  the  Court  can  form 
its  opinion:  but  it  may  be  adminicular  to  that  evidence. 

The  instruments  by  which  the  comparison  is  to  be  made  must  be  very 
strictly  proved. 

The  article  was  admitted* 

their  opinion  after  such  comparison;  which  they  accordingly  did,  and  rejjorted 
that  they  had  examined  very  many  signatures  (viz.  45)  of  the  deceased  in  the 
books  of  the  Bank,  and  were  of  opinion  that  neither  those  signatures  nor  the  two 
exhibits  before  the  Court  were  written  by  the  same  person  who  had  signed  the 
wilL 


In  the  goods  of  CHARLES  JAMES  NAPIER,  Esq.  heretofore  sup- 
posed to  bedead.<— p.  83. 

In  the  month  of  February  last  probate  of  the  last  will  and  testament 
of  Charles  James  Napier,  Esq.  was  granted  to  Richard  Napier,  Esq.  as 
the  brother  and  sole  executor  named  in  the  said  will,  Richard  Napier 
having  first  made  an  afiSdavit  in  which  he  deposed  that  he  bad  received 
intelligence,  which  he  believed  to  be  correct,  that  the  said  Charles  James 
Napier  had  been(a)  killed  in  an  engagement  with  his  majesty^s  enemies 
at  Corunna  in  Spain,  on  the  16th  of  January  last. 

On  this  day,  Bogg,  proctor  for  Richard  Napier,  on  the  behalf  of  his 
party,  voluntarily  brought  in  and  left  in  the  registry  of  the  Court  the  said 
probate;  and  the  Judge,  on  the  motion  of  counsel,  by  an  interlocutory 
decree,  revoked  the  probate  so  as  aforesaid  granted  in  error,  and  declared 
the  same  to  be  null  and  void  to  all  intents  and  purposes  whatsoever  in 
the  law. '  At  the  same  time  Charles  James  Napier  appeared  personally; 
and  the  judge,  at  his  petition,  decreed  the  original  will  together  with 
the  probate,  being  first  cancelled,  to  be  delivered  out  of  the  registry  to 
him  or  the  said  Bogg  for  his  use. 

(a)  He  was  left  for  dead  on  the  field  of  battle;  and  reported  in  the  dispatches 
of  Sir  John  Hope  to  be  amongst  the  number  of  the  slain* 
See  London  Gazette,  Jan.  24, 1809. 


WHITE  V.  DRIVER.— p.  84. 

C<«^./^^.  A  lucid  interval  established. 


Elizabeth  Manning  died  on  the  26th  of  January,  1805,  at  the 
house  of  Mr.  Driver,  at  Chad  well,  in  Essex;  the  only  relations  who  sur- 
vived her  were  two  sisters  and  a  nephew  and  niece,  the  children  of  a 
deceased  brother:  her  will  bore  date  the  day  immediately  preceding  her 
death;  her  property  was  bequeathed  in  thirds,  one  third  to  the  nephew^ 
another  to  the  niece,  and  the  remaining  third  to  their  mother  the  widow 
of  her  brother,  who  since  his  death  had  intermarried  with  Mr.  Driver. 
The  will  purported  to  be  signed  and  executed  in  the  presence  of  Ihreo 
witnesses. 
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-  The   two  sisters  impeached  the  yalidity  of  this  instrument  on  the 
ground  of  the  insanity  of  the  testatrix. 

Many  witnesses  were  examined  who  deposed  to  the  childish  and  ex- 
travagant conduct  of  the  deceased  at  several  periods  of  her  life.  In 
1801,  she  had  been  fouud  in  the  parish  of  St.  John's,  Hackney,  and 
taken  to  the  workhouse  there,  where  she  had  been  confined  several 
weeks  and  treated  as  an  insane  person.  It  was  in  evidence  also  that  in 
Dec  1S04,  the  persons  who  resided  in  the  immediate  neighbourhood 
of  Peacock  Street,  Kennington  Road,  where  she  and  a  sister  (who  was 
in  the  same  weak  and  insane  state  as  the  testatrix,)  then  lived,  consider- 
ing themselves  and  their  property  in  danger  of  fire  from  the  incapacity 
and  childishness  of  these  two  women,  lodged  a  complaint  against  them 
to  the  parish  officers,  who  on  the  17th  of  November  conveyed  them 
both  to  the  workhouse  at  Newington. 
Mart  Cbossland  deposed^ 

<<That  during  the  time  the  party  deceased  remained  under  her  care, 
y'lz.  from  the  11  th  of  December^  1804,  to  the  2\9t  of  January  ^  1805, 
she  was  constantly  treated  by  her  and  her  assistants  as  an  insane  or  ma^ 
person,  that  she  behaved  with  so  much  violence  as  to  render  it  necessa- 
ry for  a  straight  waistcoat  to  be  put  upon  her.''  This  witness  also  ex- 
pressed her  belief,  ^Uhat,  from  the  weak  and  childish  state  of  the  de- 
ceased, she  was  not  on  the  21st  of  January  1805  capable  of  knowing 
with  whom  or  where  she  was  going,  and  that  she  was  wholly  incapable 
of  understanding  any  question  that  might  be  put  to  her  by  any  person 
whatsoever." 

On  the  other  side. 

Leonard  Lazbnbt,  a  clerk  in  the  Bank,  deposed^ 

<<  That  on  the  21st  of  January,  1805,  the  deceased  came  to  him  at  the 
Bank  for  some  money  which  she  had  left  at  three  difierent  times  in  his 
hand^,  having  said  that  she  would  come  to  him  again  respecting  the  lay« 
ing  out  of  the  same  for  her;  but,  as  he  understood,  she  had  been  pre- 
vented by  illness  from  so  doing;  she  was  accompanied  by  Mrs.  Driver 
and  a  young  woman;  she  looked  as  if  she  had  been  very  ill,  which  she 
said  she  had  been,  and  she  told  the  deponent  she  wanted  her  money  as 
she  was  going  into  Essex  with  her  relations  to  try  if  she  could  get  bet- 
ter; he  gave  her  a  draft  for  40/.  being  the  exact  sum' due  to  her,  which 
was  dated  the  21st  of  January,  and  it  was  duly  presented  and  paid;  she 
appeared  to  him  of  perfect  sound  mind,  otherwise  he  would  not  hare 
paid  her  the  money." 

Mr.  Williams,  the  curate  of  Chadwell,  deposed, 

<<That  on  the  2Sd  of  January,  1805,.  he  was  sent  for  to  administer 
the  sacrament  to  the  deceased,  and  to  pray  by  her,  thathe  saw  her  daily 
from  that  time  till  her  death,  and  that  he  recommended  to  her  to  settle 
her  worldly  affairs  and  make  her  will." 

The  apothecary  who  attended  her  during  her  last  illness,  the  attorney 
who  drew  the  will,  and  the  three  witnesses  who  attested  the  execution 
of  it,  all  deposed  strongly  to  her  capacity. 

•Arnold  and  Swabey  for  the  executors,  cited  the  case  of  Cartwright 
V.  Cartwright,  Deleg.  1795,  post,  page  47,     ^3* 

Jenner  and  Phillimore  for  the  sisters. 

Judgment. 

Sir  John  Nicholl,  (after  recapitulating  the  evidence.) 

The  evidence  in  this  case  sufficiently  establishes  that  the  deceased 
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had  been  at  times  subject  to  insanity  for  several  years  preceding  her 
death,  and  even  down  to  theSIst  of  January  1805,  only  four  day?  prior 
to  the  execution  of  the  will  in  question;  but  it  does  not  appear  that  the 
disorder  was  uniform,  or  always  attacked  her  with  an  equal  degree  of 
violence;  she  was  at  large  the  greater  part  of  her  life,  and  had  the 
management  and  dominion  of  herself  and  her  actions.  She  seems  to 
have  had  violent  accessions  of  the  disorder  in  the  years  1793  and  1794^ 
in  1801,  and  again  in  1804;  the  evidence,  however,  does  not  preclude 
the  proof  of  lucid  intervals,  although  it  raises  a  strong  presumption 
against  sanity:  for  I  agree  with  the  counsel  for  the  next  of  kin  that, 
wherever  previous  insanity  is  proved,  the  burthen  of  proof  is  shifted, 
and  it  lies  on  those  who  set  up  the  will  to  adduce  satisfactory  proof  of 
sanity  at  the  time  the  act  was  done. 

It  is  scarcely  possible  indeed  to  be  too  strongly  impressed  with  the 
great  degree  of  caution  necessary  to  be  observed  in  examining  the  proof 
of  a  lucid  interval;  but  the  law  recognises  acts  done  during  such  an  in« 
terval  as  valid,  and  the  law  must  not  be  defeated  by  any  overstrained 
demands  of  the  proof  of  the  fact. 

In  this  case  the  deceased  had  been  subject  not  only  to  eccentricities 
but  to  delusion  and  derangement  at  dififerent  periods  for  several  years, 
but  it  was  not  continuous;  she  was  not  under  confinement;  she  managed 
her  own  afiairs;  she  earned  her  own  livelihood;  when  she  came  out  of 
the  workhouse  on  the  21st  of  January  she  acted  immediately,  and  con- 
tinued to  act  from  that  moment  till  her  death,  as  a  sane  and  rational  per- 
son. There  is  no  indication  of  any  fraud  or  circumvention  in  procuring 
this  will,  or  even  in  suggesting  it  to  her;  a  desire  to  make  a  will  is  not 
with  her  an  insane  topic;  it  is  recommended  very  properly  to  her  by 
the  clergyman  who  was  sent  for  to  pray  by  her,  and  the  intention  of 
making  it  was  first  communicated  by  the  deceased  to  an  old  acquaintance 
of  hers  of  the  name  of  Turner;  the  utmost  possible  precaution  was  used 
by  Turner  in  carrying  her  wishes  into  effect,  by  securing  the  attendance 
of  an  attorney,  two  medical  gentlemen,  and  the  clergyman. 

The  deceased  herself  declares  and  directs  the  disposition  of  her  pro- 
perty:  the  disposition  itself  is  neither  insane  nor  unnatural;  two  thirds 
are  left  to  the  children  of  a  deceased  brother,  and  the  remaining  third  to 
his  widow  and  her  second  husband,  and  these  two  persons  are  appointed 
her  executors:  her  sisters,  it  is  true,  are  excluded;  but  they  were  both 
married,  and  possibly  had  no  great  claims  on  her. 

The  Court  has  the  concurrent  opinion  of  these  several  persons,  viz. 
Mr.  Turner  the  deceased's  friend,  Mr.  Williams  the  clergyman,  the  soli- 
citor, the  two  apothecaries,  and  the  nurse,  and  that  too  Svith  all  their 
suspicions  awakened  and  their  vigilant  observation  called  forth,  that  the 
deceased  was  perfectly  sane  and  rational  throughout  the  whole  period 
of  the  transaction;  some  of  them  also  prove  that  she  was  equally  sane 
and  rational  a  day  or  two  before,  and  continued  so  till  her  death  on  the 
subsequent  day. 

Notwithstanding,  therefore,  all  the  jealousy  which  the  Court  should 
feel  as  to  the  act  of  a  person  once  proved  to  have  been  insane,  still  un- 
der this  evidence  it  i^  impossible  not  to  conycur.  with  these  witnesses  in 
opinion  that  the  deceased  was  of  sound  mind;  and,  consequently,  I  am 
bound  to  pronounce  for  the  validity  of  her  wilL 
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DAME  BYZANTIA  CLARKE,  heretofore  CARTWRTGHT,  and  />/ J. 
CARTWRIGHT  v.  GARTWRIGHT  and  Others.— p.  90. 

A  lucid  interval  established. 

JtTDOMENT. 

Sir  William  Wynne.  .^ 

The  question  in  this  cause  arises  upon  the  will  of  Mrs.  Armynp  Cart-  t^*  ^ 
Wright  deceased,  which  has  been  opposed  and  propounded  on  behalf  of  if  tpj^ 
the  contending  parties.  nil  A  ' 

The  will  is  on  all  side^  admitted  to  be  in  the  handwriting  of  the  de-  mpgljt. 
ceased;  and  it  is  in  these  words.  7 :  ^ 

«« Wigmore  Street,  August  14,  1775.    I  leave  all  my  fortune  to  'P  9^^* 
my  nieces,  the  daughters  of  my  late  brother  Thomas  Cartwright,  Esq.  ^ 
except  iSlOO  each  to  my  executors,  and  one  year's  wages  to  my  seX'XfX^/y 
▼ants  and  mourning.   I  appoint  Mrs.  Mary  Catherine  Cartwright  my  >^iL.«^ 
nieces'  mother,  and  Thomas  George  Skipwith,  Esq.  of  Newbold  Re- 
vel in  Warwickshire,  my  executors,  and  trustees  for  my  nieces  until 
they  come  of  age  or  marry;  if  any  of  them  should  die  sooner  their 
share  to  go  to  the  survivors  or  survivor. 

"ARMYNE  CARTWRIGHT." 

It  appears  to  have  been  inclosed  and  sealed  up  in  a  cover;  and  upon 
the  back  of  the  cover,  is  written  in  the  handwriting  of  the  deceased, 
<*This  is  my  will.  A.  Cartwright."  The  will  is  written  in  a  remarka- 
bly fair  hand,  and  without  a  blot  or  mistake  in  a  single  word  or  letter. 
Pleas  have  been  given  in  on  both  sides,  and  there  is  a  pretty  full  ac- 
count of  the  family  and  connections  of  the  deceased,  and  her  affections, 
and  I  think  it  clearly  appears  the  will  is  as  proper  and  natural  as  she 
could  have  made,  and  it  is  likewise  as  conformable  to  her  affections  at 
the  time.  It  appears  her  father  was  twice  married ;  the  issue  of  the 
first  marriage  was  Thomas  Cartwright  and  herself;  the  issue  of  the  se- 
cond was  William  Cartwright  and  his  brother  and  sisters,  who  are  the 
other  parties  in  this  cause.  It  appears  that  the  mother  of  the  deceased 
(the  first  wife  of  her  father,)  was  a  lady  of  considerable  fortune;  and 
that  he,  in  consequence  of  that  fortune,  made  a  very  large  settlement 
upon  the  younger  children  of  that  marriage  to  the  amount  of  jS20,000, 
which  was  the  bulk  of  the  deceased's  fortune,  she  being  the  youngest 
issue  of  that  marriage,  the  whole  of  it  vested  in  her;  and  the  effect  of 
the  will  is  to  give  this  fortune,  which  the  father  gave  to  the  younger 
children  of  his  first  marriage,  to  the  younger  children  of  her  brother 
who  was  the  heir  of  the  estates.  It  seems  that  £200  a  year  interest  for 
part  of  this  was  paid  to  her  by  the  steward  of  those  estates,  and  some- 
thing more  was  upon  bond  from  her  brother.  In  respect  to  the  affec- 
tion she  had  for  the  several  branches  of  the  family,  it  appears  by  some 
persons,  particularly  Lord  and  Lady  Macclesfield  and  another  lady 
(Miss  Heathcote)  that  the  deceased  was  particularly  attached  to  her 
brother  and  his  family.  The  account  is  this.  Lord  .Macclesfield  says, 
^^he'had  been  bred  up  in  habits  of  friendship  and  intimacy  with  her 
from  the  early  part  of  her  life;"  and  he  says,  '^judging  from  the  gene- 
ral tenor  of  her  expressions  and  conversation,  she  was  by  no  means 
pleased  with  her  father's  second  marriage;  and  he  never  heard  her  ex- 
press one  word  of  affection  for  her  mother-in-law  or  any  of  the  children 
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by  such  marriage;  and  that  on  the  occasion  of  the  death  of  Sir  Clement 
Cottrell  Dormeri  the  father  of  her  said  mother-in-law*,  she  expressed  to 
this  deponent  a  very  great  displeasure  at  her  father's  obliging  her  to 
put  on  mourning,  and  said  Sir  Clement  was  no  relation  of  her's.  That 
she  upon  all  occasions  expressed  the  greatest  afiection  for  Thomas  Cart- 
wright,  Esq.  her  brother  by  the  whole  blood  and  his  children,  and  the 
general  tenor  of  her  expressions  and  conversations  were  such  as  con- 
vinced, the  deponent  she  always  had  a  very  strong  attachment  to  and 
,  predilection  for  her  said  brother  by  the  whole  biood  and  his  said  wife 
'.and  children  beyond  that  she  had  to  and  entertained  for  her  said  mo- 
*  ther-in-law  and  brothers  and  sisters  by  the  half  blood."  To  the  same 
eifect  exactly  Lady  Macclesfield  speaks;  she  says,  ^Mhat  her  cbnversa- 
tion  and  conduct  were  such  as  showed  and  strongly  impressed  on  the 
mind  of  the  deponent  a  belief  that  she  considered  her  brother  by  the 
whole  blood  as  a  much  nearer  and  dearer  relation  than  her  brothers  and 
\  'sisters  by  the  half  blood/'  And  they  speak  to  what  the  gentlemen  have 
called  for;  for  it  has  been  said  the  affection  of  the  deceased  and  her  at- 
tachment was  confined  first  to  her  father  and  afterwards  to  her  brother; 
but  what  these  two  noble  persons  have  been  speaking  positively  to,  is 
the  predilection  there  was  for  the  children  of  her  brother  above  her 
half  brothers  and  sisters.  It  does  not  rest  upon  this;  they  have  proved, 
and  what  to  be  sure  is  natural,  her  dissatisfaction  at  her  father's  second 
marriage,  and  that  she  was  at  that  time  a  young  lady  grown  up,  dis« 
pleased  at  that  marriage.  It  very  clearly  appears  however  as  to  a  per- 
sonal disgust,  if  any  there  were,  that  it  was  at  that  time  entirely  got 
over;  for  1  think  the  conduct  of  Mrs.  Cartwright  appears  to  have  been 
perfectly  good  as  could  possibly  be,  and  she  seems  to  have  gained  her 
confidence  by  her  attention  to  her  during  her  unhappy  malady,  which 
was  affectionate  and  proper.  It  is  said  that  she  had  an  affection  for  her 
half  brothers  and  sisters;  but  I  see  nothing  of  that;  I  see  no  visits  made 
by  the  brothers  and  sisters  at  the  time  she  separated  from  the  father's 
family  and  had  an  establishment  of  her  own;  it  is  proved  that  the  other 
children  did  visit  her,  and  that  they  dined  with  her,  and  that  she  treated 
them  with  a  great  deal  of  attention,  and  was  fond  of  them,  a  thing  very 
uncommon  with  her  in  regard  to  children,  as  it  seems  she  was  by  no 
means  partial  to  children;  and  I  think  it  is  most  completely  established 
there  was  a  greater  predilection  for  the  children  of  her  brother  Thomas 
Cartwright  than  for  her  brothers  and  sisters  by  the  half  blood.  The 
evidence  in  support  of  the  will  rests  upon  full  proof  that  it  is  the  hand- 
writing of  the  deceased,  which  is  not  at  all  denied,  and  on  a  recognition 
by  the  deceased  which  I  shall  come  to  by  and  by.  It  was  pointed  out 
and  urged  as  a  sort  of  complaint,  as  if  there  was  something  artful  in  the 
mode  of  pleading,  and  as  something  not  altogether  right  in  the  conduct 
of  the  cause,  in  not  having  examined  to  the  factum  of  the  will  the  only 
person  capable  of  giving  any  account  of  the  manner  in  which  it  was  ac- 
tually obtained;  but  I  do  not  see  there  is  any  ground  for  that  contplaint; 
I  do  see,  I  think,  from  what  appears  from  the  evidence  of  this  person, 
there  was  strong  reason  for  the  parties  who  propound  this  will  not  to 
have  thought  fit  to  examine  that  person;  they  were  not  called  upon  to 
do  it;  it  is  not  like  a  subscribing  witness  to  a  will,  though  I  have  known 
that  not  done.  If  you  have  a  mind  to  interrogate  the  witness,  you  may 
call  upon  the  party  to  produce  the  witness  to  be  examined  upon  inter- 
rogatories; they  must  produce  the  witnesses  to  submit  to  interrogatories 
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if  called  upon,  though  they  are  not  bound  to  do  it  without;  and  cer- 
tainty it  is  not  a  complaint  for  the  party  to  nnake  who  has  produced  and 
examined  this  very  witness,  and  on  her  examination  obtained  an  account 
as  to  the  factum.  The  only  witness  then  that  has  given  any  kind  of, 
acebunt  of  the  writing  of  (he  will  is  Charity  Thorn,  who  was  present 
at  the  time;  there  was  another  witness  of  the  name  of  Gore,  but  she  is 
dead;  therefore  Charity  Thorn  is  the  only  person  who  can  give  any  ac- 
count of  what  passed;  and  the  account  she  gives  is  extremely  material; 
for  I  cannot  agree  with  what  was  said  by  Dr.  Nicholl,  that  this  will  re- 
lies entirejy  upon  the  face  of  the  will  itself,  and  upon  the  evidence  of 
Mrs.  Cottrell,  and  the  proof  of  handwriting,  for  its  support.  I  think 
the  evidence  of  Charity  Thorn  goes  very  materially  to  support  it;  her 
evidence  is  in  these  words;  she  says  to  the  15th  and  16th  articles  of 
the  first  allegation,  '<  That  whilst  tht»^  said  Dr.  Battie  visited  and  attend- 
ed the  said  deceased,  he  desired  the  nurse  and  the  deponent  and  her 
other  servants  to  prevent  her  from  reading  or  writing,  as  he  gave  it  as 
his  opinion  that  reading  and  writing  might  disturb  and  hurt  her  head; 
and  in  consequence  thereof  she  the  said  deceased  was  for  some  time 
kept  from  the  use  of  books,  pens,  ink,  and  paper;  that,  however,  some- 
time prior  to  the  writing  the  will  in  question  in  this  cause,  but  precisely 
as  to  time  the  deponent  cannot  speak,  she  the  said  deceased  grew  very 
importunate  for  the  use  of  pen  ink  and  paper,  and  frequently  asked  for 
it  in  a  very  clamorous  manner;  that  Dr.  Battie  endeavoured  to  dissuade 
and  pacify  her,  and  told  her  that  whatever  she  wrote  he  must  appear  as 
a  witness  against,  but  that  if  she  would  wait  till  she  got  well  he  would 
be  a  witness  for  her;  that  the  said  deceased  continuing  importunate  in 
her  desire  to  have  pen  ink  and  paper,  the  said  Dr.  Battie  in  order  to 

2uiet  and  gratify  her  consented  that  she  should  have  them,  telling  the 
eponent  and  Elizabeth  Gore  the  nurse  that  it  did  not  signify  what  she 
might  write  as  she  was  not  fit  to  make  any  proper  use  of  pen  ink  and 
paper;  that  as  soon  as  Dr.  Battie  had  given  his  permission  that  she 
should  have  pen  ink  and  paper  the  same  were  carried  to  her,  and  her 
hands  which  had  been  for  some  time  before  kept  constantly  tied  were 
let  loose,  and  she  the  said  deceased  sat  down  at  her  bureau  and  desired 
this  deponent  and  the  nurse  to  leave  her  alone  while  she  wrote,  and  they 
to  humour  her  went  into  the  adjoining  room,  but  stood  by  the  door 
thereof  so  as  they  could  watch  and  see  the  said  deceased  as  well  as  if 
they  had  been  in  the  same  room  with  her;  that  the  said  deceased  at  first 
wrote  upon  several  pieces  of  paper,  and  got  up  in  a  wild  and  furious 
manner  and  tore  the  same  and  went  to  the  fireplace  and  threw  the 
pieces  in  the  grate  one  after  the  other,  and  after  walking  up  and  down 
the  room  many  times  in  a  wild  and  disordered  manner,  muttering  or 
speaking  to  herself,  she  wrote  as  the  deponent  believes  the  paper  which 
is  the  will  in  question;  but  the  deponent  further  saith  that  at  the  time 
now  deposed  to  the  said  deceased  had  not  shown  any  symptoms  what- 
ever of  recovery  from  her  disorder,  and  in  the  deponent's  opinion  she 
had  not  then  sufficient  capacity  to  be  able  to  comprehend  or  recollect 
the  state  of  herself,  her  family  or  her  afiairs,  and  during  the  time  she 
was  occupied  in  writing,  which  was  upwards  of  an  hour,  she  by  her  man- 
ner and  gestures  showed  many  signs  of  a  disordered  mind  and  insanity." 
She  sayi  to  the  25th  interrogatory,  ^'that  the  deceased  was  occupied 
upwards  of  an  hour,  nearly  two  hours  as  well  as  the  deponent  can  at 
thia  distance  of  time  recollect,  in  making  the  will  in  question,  that  is 
Vol.,  I.  7 
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from  the  time  of  the  pen  ink  and  paper  being  given  her  gntil  she  left 
off  writing;  that  the  respondent  and  Elizabeth  Gore  the  nurse  went  out 
of  the  room  into  the  adjoining  room,  and  left  the  said  deceased  alone  in 
the  room  but  not  out  of  their  sight;  that  she  said  she  was  going  to  write, 
but  the  respondent  does  not  recollect  whether  she  said  she  was  going  to 
make  her  will,  but  the  respondent  understood  that  she  was  writing  a 
will;  that  when  the  said  deceased  was  left  in  the  room  by  herself  she 
was  so  agitated  and  furious  that  the  respondent  was  very  fearful  she 
would  attempt  some  mischief  to  herself,  but  she  did  not  do  any;  that  a 
candle  w^s  given  to  the  said  deceased  to  seal  what  she  had  written,  but 
the  respondent  cannot  recollect  what  length  of  time  the  candle  was  by 
her;  that  the  respondent  and  also  the  nurse  were  always  cautious  of 
trusting  a  candle  near  the  said  deceased,  but  on  this  occasion  they  did 
permit  her  to  have  a  candle  notwj^standing  she  showed  many  marks 
of  derangement  and  insanity  at  the  time,  this  respondent  and  the  nurse 
being  at  hand  and  watching  her  to  prevent  any  mischief;  that  the  said 
deceased  seemed  yery  earnest^in  what  she  was  about,  but  by  no  means 
closely  settled,  as  whilst  she  was  writing  she  frequently  started  up  and 
walked  up  and  down  the  room  in  an  agitated  manner;  that  it  was  not 
customary  to  untie  the  said  deceased's  hands,  or  to  leave  her  alone  when 
she  desired  it,  at  times  when  she  was  greatly  agitated  and  disordered, 
although  sometimes  in  consequence  of  her  earnest  intreaties  the  re^on- 
dent  and  the  nurse  would  untie  her  for  a  little,  and  on  the  occasion  now 
particularly  deposed  to  she  was  so  untied  in  consequence  of  the  permis- 
sion which  Dr.  Battie  had  given  her  to  have  pen  ink  and  paper,  but  she 
was  not  left  alone,  as  the  deponent  aqd  the  nurse  stood  at  the  door  of 
an  adjoining  room  behind  the  said  deceased,  but  not  above  two  or  tliree 
yards  distant  from  the  bureau  where  she  sat  to  write.'' 

The  fact  then,  as  it  appears  by  the  evidence  of  this  witness,  is,  that 
the  paper  was  written  by  the  testatrix  herself,  no  other  person  being 
present  but  the  witness  who  gives  the  account  and  Elizabeth  Gore  who 
is  since  dead,  neither  of  whom  gave  her  any  manner  of  assistance;  and 
she  tells  you,  that  the  deceased  having  first  of  all  shown  great  eagerness 
and  anxiety  for  pen  ink  and  paper,  did  write  this  will  the  moment  she 
obtained  them  without  any  assistance  from  any  one;  but  it  is  said  that 
the  condition  of  the  deceased  at  this  time  was  such  that  she  was  utterly 
incapable  of  doing  that  or  any  other  legal  act,  because  it  must  be  ra- 
tional. They  have  certainly  completely  proved  that  the  deceased  was 
early  afflicted  with  the  disorder  of  her  mind,  I  think  about  the  year  1759, 
and  she  continued  under  the  influence  of  that  disorder  pretty  near  two 
years,  and  after  that  she  returned  to  her  father's  house  being  supposed 
to  be  perfectly  recovered,  and  that  she  continued  to  reside  there  from  that 
time  to  his  death;  that  after  that  being  in  possession  of  her  fortune  she 
went  about  the  year  17GS  to  housekeeping  herself,  and  continued  so  to 
do  as  a  rational  person  till  1774,  and  in  the  month  of  November  in  that 
year  she  went  on  a  visit  to  her  relation  lord  Macclesfield  at  Shirburn  in 
Oxfordshire,  and  continued  at  his  house  about  three  weeks;  that  on  the 
26th  of  November  she  returned  to  London  in  a  disordered  and  disturbed 
state;  at  first  she  was  attended  by  a  physician  Dr.  Fothergill,  who  found 
it  was  a  disorder  of  the  mind,  and  what  he  had  not  directed  his  attention 
or  study  to.  It  is  proved  that  in  the  latter  end  of  January  or  beginning 
of  February  1775,  Dr.  Battie  was  called  in,  and  he  treated  her  as  an  in- 
sane person,  and  sent  a  nurse  to  take  care  of  her  in  the  way  they  always 
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do  send  nurses  io  patients  disordered  in  mind.  In  general  her  habit  and 
condition  of  body  and  her  manner  for  several  months  before  the  date  of 
the  will  was  that  of  a  person  afflicted  with  many  of  the  worst  symptoms 
of  that  dreadful  disorder,  and  continued  so  certainly  after  making  the 
will,  which  was  the  14th  of  August  1775.  They  have  certainly  made 
out  that.  Now  what  is  the  legal  effect  of  such  a  proof  as  this?  Certainly 
not  wholly  to  incapacitate  such  a  person,  and  to  say  a  person  who  is 
proved  to  be  in  such  a  way  was  totally  and  Yiecessarily  incapacitated 
from  making  a  legal  will.  I  take  it  the  rule  of  the  law  of  England  is 
the  rule  of  the  civil  law  as  laid  down  in  the  second  book  of  the  Insti- 
tutes, (a)  <<  furiosi  autem  si  per  id  tempus  fecerint  testamentum  quo 
furor  eorum  intermissus  est,  jure  testati  esse  videntur.^'  There  is  no 
kind  of  doubt  of  it,  and  it  has  been  admitted  that  is  the  principle.  If 
you  can  establish  that  the  party  afflicted  habitually  by  a  malady  of  the 
mind  has  intermissions,  and  if  there  was  an  intermission  of  the  disorder 
at  the  time  of  the  act,  that  being  proved  is  sufficient,  and  the  general 
habitual  insanity  will  not  affect  it;  \^\it  the  effect  of  it  is  this,  it  inverts 
the  order  of  proof  and  of  presumption,  for,  until  proof  of  habitual  iur 
sanity  is  made,  the  presumption  is  that  the  party  agent  like  all  human 
creatures  was  rational;  but  where  an  habitual  insanity  in  the  mind  of  the 
person  who  does  the  act  is  established,  there  the  party  who  would  take 
advantage  of  the  fact  of  an  interval  of  reason  must  prove  it;  that  is  the 
law;  so  that  in  all  these  eases  the  question  is  whether,    admitting  habi-  ^  > 

tual  insanity,  there  was  a  lucid  interval  or  not  to  do  the  act.  Now  I  t  Ay.A*^ 
think  the  strongest  and  best  proof  that  can  arise  as  to  a  lucid  interval  is  iL/^^u  • 
that  which  arises  from  the  act  itself;  that  I  look  upon  as  the  thing  to  be 
first  examined,  and  if  it  can  be  proved  and  established  that  it  is  a  rational 
act  rationally  done  the  whole  case  is  proved.  What  can  you  do  more 
to  establish  the  act  ?  because,  suppose  you  are  able  to  show  the  party 
did  that  which  appears  to  be  a  rational  act,  and  it  is  his  own  act  entirely, 
nothing  is  left  to  presumption  in  order  to  prove  a  lucid  interval.  Here 
is  a  rational  act  rationally  done.  In  my  apprehension,  where  you  are 
able  completely  to  establish  that,  the  law  docs  pot  require  you  to  go  fur- 
ther, and  the  citation  from  Swinburne  does  state  it  to  be  so.  The  man- 
ner he  has  laid  it  down  is,  (it  is  in  the  (6)  part  in  which  he  treats  of 
what  persons  may  make  a  will)  says  he,  the  last  observation  is,  <Mf  a 
lunatic  person,  or  one  that  is  beside  himself  at  some  times  hut  not  con- 
tinually, make  his  testament,  and  it  is  not  known  whether  the  same 
were  made  while  he  was  of  sound  mind  and  memory  or  no,  then,  in 
case  the  testament  be  so  conceived  as  thereby  no  argument  of  phrensy 
or  folly  can  be  gathered,  it  is  to  be  presumed  that  the  same  was  made 
during  the  time  of  his  calm  and  clear  intermissions,  and  so  the  testament 
shall  be  adjudged  good,  yea  although  it  cannot  be  proved  that  the  tesr 
tator  useth  to  have  any  clear  and  quiet  intermissions  at  all,  yet  never- 
theless I  suppose  that  if  the  testament  be  wisely  and  orderly  framed  the 
same  ought  to  be  accepted  for  a  lawful  testament/'  Unquestionably 
there  must  be  a  complete  and  absolute  proof  the  party  who  had  so  fornT- 
ed  it  did  it  without  any  assistance.  If  the  fact  be  so  that  he  has  done  as 
rational  an  act  as  can  be  without  any  assistance  from  another  person, 
what  there  is  more  to  be  proved  I  don't  know,  unless  the  gentlemen 
eould  prove  by  any  authority  or  law  what  the  length  of  the  lucid  inter^ 

(a)  Instit.  lib.  %-  tit,  12.  sec.  2.     (6)  Swinburne,  Part,  ii^  sec.  3, 


♦; 


52  Cartwright  v.  Cartwright.  H.  T.  1793. 

val  is  to  be,  whether  an  hour,  a  day,  or  a  month;  I  know  no  such  law 
as  that;  all  that  is  wanting  is  that  it  should  be  of  sufficient  length  to  do 
the  rational  act  intended;  I  look  'upon  it  if  you  are  able  to  establish  the 
fact  that  the  act  done  is  perfectly  proper,  and  that  the  party  who  is  al- 
leged to  have  done  it  was  free  from  the  disorder  at  the  time,  that  is  com- 
pletely sufficient     What  does  appear  to  be  the  case  from  the  evidence 
of  these  witnesses  ?  As  to  Charity  Thorn,  who  seems  to  me  to  be  the 
principal  witness,  she  gives  an  opinion  of  her  own,  and  that  opinion  is 
against  the  validity  of  the  act,  and  she  expressly  sgys  over  and  over 
that  the  deceased  at  the  time  this  was  done  was  not  sane  and  was  not  ca- 
pable of  knowing  what  she  did;  that  is  the  result  of  her  evidence.     The 
Court  however  does  not  depend  upon  the  opinion  of  witnesses,  but  upon 
the  facts  to  which  they  depose.     All  the  facts  which  are  deposed  to  (it 
does  appear  to  me)  are  sane;  the  witnesses  opinion  arising  from  her 
observations  does  not  give  any  foundation  at  all  for  saying  the  testatrix 
was  insane  at  the  time  of  making  the  will;  her  opinion  that  the  de- 
ceased was  insane  at  such  time  was  founded  on  bodily  afiections  which 
were    extraneous.     What  is   the   fact?   she  says  that   the   deceased 
whilst  employed  about  the  act  rose  frequently  and  walked  backwards 
and  forward  about  the  room,  that  she  did  not  set  down  closely  to  the 
business,  that  she  started   up,   and   that  she  tore  several  papers  and 
threw  the  pieces  into  the  grate,  then  wrote  others,  and  did  not  appear 
to  her  to  act  in  such  away  as  a  person  who  was  calm  would  do.     In  my 
apprehension,  it  appears  from  this  account  her  manner  of  doing  it  was 
'this:  she  wrote  several  papers,  and  if  she  saw  any  mistake  however  tri- 
*^fling  she  was  dissatisfied  and  probably  vexed  she  did  not  write  in  such 
way  as  fairly  to  answer  her  own  intention^  the  paper  itself  has  no  mark 
of  irritation;  a  more  steady  performance  1  never  saw  in  my  life;  and  it 
seems  hardly  consistent  that  a  person  wild  and  furious  and  in  such  a  de- 
gree of  insanity  as  she  is  stated  to  be  should  write  in  such  a  way.     It 
seems  to  me  a  very  extraordinary  thing,  hut  whatever  outward  appear- 
ance there  was  it  had  no  effect  on  the  writing  itself;  she  has  wrote  it 
without  a  single  mistake  or  blot  or  any  thing  like  it.     What  is  the  con- 
struction ?  that  she  was  endeavouring  to  write  her  will,  which  she  had 
taken  a  determination  to  do;  that  she  made  mistakes  and  destroyed  those 
papers  in  which  she  had  made  them,  that  she  knew  how  to  correct  them, 
and  did  correct  them,  and  at  length  wrote  and  finished  as  complete  a  pa- 
per as  any  person  in  England  could  have  done.     Is  this  insanity?  In 
my  apprehension,   it  is  not;  it  seems   to  me  she  was  vexed  at  her 
mistakes,  which  I  think  shows  that  she  had   at  that  time  her  sen^e^ 
about  her,  and  I  think  it  appears  likewise  she  was  not  then  in  fact 
in  the  disturbed  condition  4she  was  before  and  after.     They  say  they 
were  generally   forced  to  keep   the   strait-waistcoat  upon   her«    that 
even   then   she  would  thrust  out  her  arms  if  she  could,  and   strive  to 
thrust  her  fingers  in  their  eyes,  and  in  short  do  every  thing  that  would 
do  mischief.     Is  there  any  mischief  in  the  present  case  when  the  strait- 
waistcoat  is  taken  off?   Nothing  like  it;  as  soon  as  it  is  taken  off  she 
says,  <<  give  me  pen  ink  and  paper;"  and  when  it  is  giyen  her  she  says, 
<^  leave  me,  for  I  am  going  to  write;"  and  they  go  out  of  the  room;  she  ici 
not  disturbed  at  their  watching  her,  but  pursues  her  own  intention  and 
completes  the  paper;  she  enquires  the  day  of  the  months  and  an  almanack 
\8  given  to  her  by  one  of  the  nurses  who  was  watching  her,  and  the  day 
^f  the  month  was  pointed  out  to  her;  she  then  called  for  a  candle;  and 
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tbey  say  they  used  to  be  cautious  not  to  trust  her  with  a  candle,   and 
were  forced  to  hold  it  at  a  distance  from  her  if  she  read  the  newspaper; 
but  still  in  this  case  they  give  her  a  candle  that  she  may  use  it  in  order 
to  seal  the  paper;  no  harm  was  done  of  any  kind,  and  none  attempted; 
every  thing  that  was  done  was  for  the  purpose  of  completing  the  act; 
and  am  I  to  conclude  she  was  insane,  because  she  might  have  bodily  af- 
fections^ irritations  of  nerves,  when  every  thing  which  was  rational  is 
done,  and  as  collectedly  and  as  exactly  as  any  person  of  the   clearest 
sense  would  have  done,  and  of  her  own  head  entirely.     The  gentlemen 
have  said  all  this  is  mere  form.     Is  it  mere  form  that  a  person  so  situated 
as  she  was  should  of  her  own  accord  write  a  will  containing  the  most 
rational  disposition  of  her  property,  leaving  all  her  fortune  to  her  nieces 
the  daughters  of  her  deceased  brother  who  were  the  most  natural  to  her, 
omitting  her  nephew  who  was  possessed  of  a  large  fortune  ?    It  is  mere 
form  that  she  should  appoint  for  her  executors  and  trustees  the  mother 
of  those  nieces,  and  her  nearest  relation  by  the  father's  side,  describing 
accurately  the  place  where  he  lived,  and  that  she  should  create  a  sur-> 
vivorship  amongst  them  if  any  should  die  before  twenty-one.     Is  this 
only  form  ?  It  is  the  very  esseutiai  part  and  substance  of  a  will,  and  that 
will  as  rational  a  will  as  she  or  any   other  person  could  have  made. 
Therefore,  taking  the  fact  to  be  that  it  was  done  of  her  own  accord,  it 
leaves  nothing  to  be  proved ;  that  being  established  puts  the  matter  beyond 
all  possibility  of  doubt,  and  I  think  there  can  be  no  question  but  that  she 
had  a  legal  capacity;  but,  say  they,  we  can  hardly  admit  this  is  quite 
such  a  paper  as  it  appears,  and  that  it  is  the  mere  spontaneous  act  of  the 
testatrix  herself;  they  surmise,  and  to  be  sure  it  is  as  groundless  a  sur- 
mise in  point  of  evidence  as  possible,  that  it  was  done  at  the  suggestion 
of  Mrs.  Cottrell,  but  it  appears  that  she  was  at  that  time  out  of  town  and 
bad  been  so  for  a  month  before;  but  is  the  Court  to  suppose  that  with- 
out evidence,  and  is  there  any  thing  to  support  it  ?  certainly  not,  and  1 
cannot  presume  any  such  thing.    If  you  have  a  mind  to  prove  this  was 
by  the  suggestion  of  Mrs.  Cottrell,  you  may;  if  you  do  not,  I  must  take 
it  to  be^  what  appears  from  the  evidence,  the  pure  and  spontaneous  act 
of  the  party  herself,  and  that  Mrs.  Cottrell  knew  nothing  of  it  till  she 
was  informed  of  it. 

I  do  think  the  remaining  part  of  the  evidence  is  of  no  very  material 
avail,  for  I  am  perfectly  persuaded  my  self  the  will  having  been  designed 
by  the  deceased  herself,  and  made  written  and  delivered  in  the  manner 
it  was,  that  would  have  been  sufficient  to  have  established  an  interval  of 
reason  if  there  had  been  no  other  evidence;  but  that  is  not  all,  for  there 
are  various  instances  which  in  my  apprehension  show  that  this  unhappy 
lady  had  frequent  instances  of  rational  capacity.     The  first  and  the 
strongest  is  that  conversation  with  Mrs.  Cottrell,  in  October,  1775.     It 
was  a  conversation  that  Mrs.  Cottrell  had  with  the  deceased  respecting 
her  daughters,  when  Mrs.  Cottrell  observed  to  the  deceased  that  a  suit 
in  Chancery  had  been  decided  against  them,  and  uttered  something  of  a 
dissatisfied  expression  which  is  not  unlikely  to  fall  from  a  foqd  mother, 
<<That  it  appeared  as  if  they  were  destined  to  lose  every  thing."     I 
think  it  was  a  just  and  well  founded  observation  of  the  King's  advocate(a) 
that  even  the  fact  of  entering  into  a  conversation  of  this  kind  is  a  proof 
that  she  at  that  time  must  be  considered  asbeingcapebleof  holdingthe  con- 
versation, for  otherwise  she  could  not  have  done  it;  the  manner  in  which 

(a)  Sir  William  Scott. 
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that  conversation  was  introduced  has  been  mentioned,  namely,  the  mis- 
fortune that  had  befallen  the  daughters  of  Mrs.  Cottrell;  she  says,  <^the 
deceased  made  some  reply  which  the  deponent  not  perfectly  understand- 
ing she  requested  the  deceased  to  repeat,  and  the  said  deceased  then 
said  ^she  had  done  all  she  could  for  the  deponent's  children;'  and  upon 
the  deponent's  asking  her  what  she  had  done,  she  repeated  she  had  done 
all  she  could  for  the  deponent's  children.  Upon  which  Mrs.  Cottrell 
said,  (if  that  part  of  her  testimony  be  true,  which  I  have  no  manner  of 
reason  to  disbelieve,)  ^what  have  you  done  Miss  Cartwright;  you  have 
not  made  a  will,  have  you?'  or  words  to  that  effect;  and  the  said  de- 
ceased replied,  <YesI  have.'  And  she  called  to  the  servant,  Charity 
Thom,  to  bring  the  will;  accordingly  it  was  brought;  and  then  Mrs. 
Cottrell  says,  *  Who  are  the  witnesses;'  and  the  deceased  said,  *  There 
was  no  need  of  witnesses,  for  her  estate  was  personal,  and  the  will  was 
all  in  her  own  handwriting,'  or  words  to  that  effect;  that  the  deponent 
asked  her  <  if  she  was  sure  there  was  no  need  of  witnesses;'  and  the  de- 
ceased immediately  made  answer  <  Yes,  I  am  sure  of  it,  my  estate  is  all 
personal,  and  the  will  is  in  my  own  handwriting;'  and  that  the  deceased 
then  delivered  the  will  to  Mrs.  Cottrell;  and  upon  her  expressing  some 
hesitation  in  receiving  it,  the  testatrix  desired  and  pressed  upon  her  to 
receive  the  same." 

If  this  be  true,  it  is  impossible  for  any  body  to  act  in  a  more  rational 
manner,  with  a  perfect  recollection  of  what  she  had  done,  and  a  perfect 
knowledge  of  what  was  necessary  in  order  to  make  it  a  valid  act;  she 
knew  better  than  Mrs.  Cottrell  did,  and  it  is  impossible  I  think  to  doubt 
whether  she  had  a  rational  interval  or  not;  whatever  the  length  of  it 
might  be  it  was  sufficient  to  enable  her  to  hold  a  rational  conversation, 
which  is  made  more  material,  being  coupled  with  the  delivery  of  the 
will.  Mrs.  Cottrell,  the  lady  who  gives  the  account  of  this  conversation, 
is  very  nearly  connected  indeed  with  the  parties  interested  under  the 
paper,  being  their  mother,  and  feeling  as  every  parent  must  feel  for  the 
interests  of  her  children,  cannot  be  presumed  to  depose  but  under  some 
degree  of  bias,  and  notwithstanding  her  rank  and  situation  in  hfe  it  is 
yery  material  for  the  Court  to  enquire  how  she  is  supported.  I  myself 
confess  that  I  conceive  her  evidence  to  be  perfectly  proper  in  every  re- 
spect; but,  prejudiced  as  she  must  be  supposed  to  foe  in  favour  of  the 
parties  interested  under  the  will,  it  is  extremely  to  be  desired,  and  the 
Court  does  always  require  further  evidence  where  it  can  be  had  from 
persons  that  have  not  the  same  prejudice.  Mrs.  Cottrell  has  mentioned 
expressly  that  Charity  Thom  was  present  at  the  time  of  this  conversa- 
tion, and  that  she  was  the  person  who  was  called  upon  by  the  deceased 
to  deliver  the  paper.  I  do  not  observe  that  that  particular  fact  of  her 
being  called  upon  to  bring  the  will  is  interrogated  to;  but  the  other  fact 
of  the  deceased  having  desired  Mrs.  Cottrell  to  take  the  will  is  put  as  an 
interrogatory  to  the  witness,  and  in  answer  to  that  she  says  ^'she  does 
not  remember  any  thing  of  that  kind  passing."  A  good  deal  of  obser- 
vation has  passed  in  respect  to  the  credit  of  this  witness,  and  there  is  one 
part  of  her  evidence  which  I  do  think  so  highly  improbable  it  does  seem 
to  throw  some  degree  of  discredit  upon  her  testiniony^  it  is  that  part  re- 
specting Mrs.  Elizabeth  Cartwright;  Mrs.  Elizabeth  Cartwright  in  an- 
swer to  the  16th  interrogatory  says,  <*  after  her  coming  to  town  in  Oc- 
tober, 1775;  but  when  in  particular  she  cannot  set  forth;  she  this 
respondent  was  informed  by  Charity  Gould  the  deceased's  attendant,  and 
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ber  nurse  Elizabeth  Gore,  that  the  said  deceased  had  written  a  wllly  and 
that  Dr.  Battie  had  declared  to  the  said  deceased  he  would  be  against  it, 
for  that  she  was  not  fit  to  make  a  will."  And  to  the  23rd  interrogatory 
she  says,  **  she  apprehends  it  must  have  been  shortly  after  she  came  to 
London,  in  October,  1775;"  then  putting  it  in  the  same  way  she  says 
"  she  heard  from  Charity  Gould  or  Elizabeth  Gore  that  the  deceased  had 
made  a  will." 

Now  Charity  Thorn  in  her  answer  to  the  26th  interrogatory  says, 
"  That  she  may  have  mentioned  the  circumstance  of  the  deceased  having 
written  the  aforesaid  paper  to  the  interrogate  Elizabeth  Cartwright, 
but  that  she  has  not  any  recollection  of  her  having  so  done,  nor  has  she 
any  knowledge  by  whom  or  at  what  time  the  said  Mrs.  Cartwright  was 
informed  thereof,  and  she  cannot  possibly  depose  whether  the  said  cir- 
cumstance did  or  did  not  come  to  the  knowledge  of  the  said  Mrs.  Cart- 
wright or  any  of  her  branch  of  the  family  prior  to  the  year  1777." 

Now  though  I  think  it  is  not  improbable  that  it  may  have  escaped  the  me- 
mory of  the  witness  whether  she  herself  told  Mrs.  Cartwright,  yet  that 
she  should  find  herself  not  able  to  depose  whether  this  came  to  the  know- 
ledge of  Mrs.  Cartwright  before  1777  is  extremely  odd,  it  being  clear 
from  Mrs.  Cartwright's  evidence  that  upon  her  coming  to  town  there 
was  so  much  conversation  respecting  the  will  with  this  witness;  and  yet 
for  her  to  depose  in  this  way,  that  she  cannot  possibly  say  whether  Mrs. 
Cartwright  knew  any  thing  of  the  matter,  does  in  my  apprehension  a 
good  deal  shake  the  credit  of  the  witness.  It  is  highly  improbable  but 
that  she  must  know  the  fact  very  well. 

Mrs.  Cartwright  then  goes  on,  and  says  in  answer  to  the  16th  inter- 
rogatory, ''That  she  also  learned  from  the  said  Charity  Gould  or  Eliza- 
beth Gore  or  one  of  them  that  the  said  deceased  had  given  such  will  to 
Mrs.  Cottrell,  but  when  she  knows  not;  and  she  thinks  according  to  the 
best  of  her  recollection  that  she  was  also  informed  by  the  said  Charity 
Gould  or  Elizabeth  Gore  or  one  of  them  that  the  said  Mrs.  Cottrell  had 
said  something  about  the  said  will  not  being  witnessed,  but  what  in  par- 
ticular she  cannot  set  forth,  and  that  she  the  said  Mrs.  Cottrell  made  also 
some  allusion  to  the  said  deceased  of  the  decree  in  Chancery  which  had 
gone  against  her  children."  Now  this  is  what  I  was  looking  for,  and 
that  is  a  confirmation  of  that  very  material  part  of  the  evidence  respect- 
ing the  conversation  on  the  24th ;  for  it  is  certain  that  Mrs.  Elizabeth  Cart- 
wright soon  after  her  coming  to  London  was  informed  either  by  Gould 
or  Gore  of  all  the  circumstances;  she  was  informed  that  the  will  was  de- 
livered by  the  deceased  to  Mrs.  Cottrell;  she  was  informed  there  was  a 
conversation,  and  that  such  conversation  did  pass  between  Mrs.  Cottrell 
and  the  deceased  as  she  has  represented  to  have  introduced  the  subject  of 
the  will;  and  this  being  confirmed  in  the  very  material  manner  I  have 
now  observed  upon,  I  think  I  have  no  room  at  all  to  doubt  of  the  truth  of 
the  matter.  It  is  such  a  proof  that  on  the  24th  the  deceased  did  enjoy  a 
perfect  knowledge  of  what  was  done,  and  what  was  necessary  in  order 
to  establish  it,  that  there  could  not  be  well  a  stronger  proof  of  a  lucid 
interval. 

Another  circumstance  in  this  cause  is  the  will  which  the  deceased  made 
early  in  her  disorder,  and  I  think  there  can  be  no  question  of  her  having 
a  lucid  interval  at  the  time  she  sent  to  Mr.  Welby  an  attorney  and  a 
man  of  credit  to  make  the  same;  she  told  the  attorney  she  wanted  to 
make  her  will;  she  gave  him  instructions  by  word  of  mouth;  there  was 
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a  discourse  between  them  at  the  time  of  the  attestation;  it  was  perfectly 
executed,  and  he  says  he  had  not  the  least  idea  there  could  be  any  ques- 
tion at  all  as  to  her  capacity  to  make  a  will  at  that  time.  The  contents 
of  that  will  had  nothing  irrational  in  them,  because  the  attorney  express- 
ly says  there  was  nothing  of  insanity  appeared,  he  says  he  made  the  will 
and  actually  took  his  instructions  while  she  was  in  bed,  and  that  he  took 
it  home  with  him,  and  that  a  few  days  afterwards  he  received  a  letter 
desiring  the  will  which  she  afterwards  burnt;  that  was  an  insane  act, 
but  in  my  opinion  when  she  made  it  she  had  a  capacity  to  do,  and  actu- 
ally did  a  sane  act;  for  she  gave  instructions  for  the  will  which  do  not 
at  all  impeach  her  sanity,  though  she  wrote  a  few  days  after  a  letter, 
which  is  a  rational  letter  upon  the  face  of  it,  desiring  him  to  bring  the 
will  back;  the  account  which  is  given  by  Jane  Jones  respecting  the  burn- 
ing of  the  will  is  what  conveys  the  opinion  of  the  witness  that  she  was 
at  that  time  insane,  for  she  says,  ^^  that  a  few  days  after  the  deceased 
came  to  London  from  Sherborne  castle  the  deceased  called  the  deponent 
into  a  room  and  put  a  paper  into  her  hand  which  shede$ired  her  to  burn; 
that  the  deponent  went  towards  the  fire  to  burn  it,  and  ihe  deceased  took 
hold  of  her  by  the  shoulders  and  held  her  whilst  it  was  burning,  and  in 
a  furious  manner  kept  calling  out  to  the  deponent.  There  you  devil,  do 
you  see  it  burn,  you  will  go  to  the  parish  now  you  devil,''  or  some 
frantic  expressions  of  that  nature,  during  which  time  Charity  Gould  the 
said  deceased's  attendant  was  present;  that  she  did  not  assign  any  reason 
for  causing  the  deponent  to  burn  the  said  paper.  And  this  deponent 
further  saith  that  she  believes  the  paper  which  she  so  burned  was  a  will, 
which  she  understood  had  been  made  for  the  said  deceased. 

The  account  given  by  Charity  Thom  is  I  think  not  quite  so  strong 
and  more  equivocal;  it  is  that  the  deceased  said  she  should  be  happier. 

The  conversation  that  passed  between  the  deceased  and  Mrs.  Cottrell 
respecting  this  business  is  this,  she  says,  <<  Upon  the  5th  of  December, 
1774,  (which  was  just  after  she  came  to  town,)  the  deceased  told  the 
respondent  in  general  terms  that  she  had  made  her  will  the  day  after 
she  left  Sherborne  Castle  in  favour  of  the  respondent's  children,  and 
afterwards  more  circumstantially  on  the  24th  of  the  same  month,  when 
she  told  the  respondent  the  medicines  that  Mr.  Graham  the  apothecary 
had  given  her  had  disordered  her  head,  for  that  on  the  Saturday  she 
had  come  from  Sherborne  Castle  she  was  very  well  in  her  head,  and 
tha^  on  the  Sunday,  the  following  day,  she  was  very  sensible  as  Mr. 
Welby  the  lawyer  could  witness,  as  he  came  to  her  on  that  day  by  her 
appointment,  and  he  knew  she  made  her  will  and  that  she  made  it  as 
she  ought,  as  he  knew  she  should  then  do;  but  that  when  she  took  those 
medicines,  she  sent  for  her  will,  and  that  she  did  not  know  why,  but  in 
a  sudden  flight  she  had  jumped  out  of  bed  and  had  thrown  the  same  in- 
to the  fire,  that  she  was  very  miserable  she  had  done  so,  as  she  knew 
that  it  was  very  wrong  and  that  she  had  now  lost  her  senses  and  could 
not  make  any  other  will,  or  she  expressed  herself  to  that  or  the  like  ef- 
fect, and  the  respondent  is  more  particular  as  to  such  last  mentioned 
conversation  as  she  made  memorandums  of  the  same  at  the  time."  Now 
this  has  been  represented  as  an  absurd  piece  of  evidence  to  show  that 
the  deceased  was  at  that  time  rational  and  sensible,  because  she  declared 
herself  that  she  was  not  so,  and  was  therefore  incapable  of  making  an- 
other will.  That  the  deceased  was  then  very  much  disordered  is  un- 
questionably true;  but  she  was  not  perfectly  irrational,  she  knew  what 
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she  had  done,  she  remembered  all  the  circumstances  and  it  must  be 
supposed'  the  contents  of  the  first  will,  and  that  they  were  something 
which  she  was  desirous  of  carrying  into  execution.  Mrs.  Cottrell  speaks 
positively  to  two  dates  of  conversations;  she  mentions  the  beginning  of 
December  and  the  24ihy  and  besides  that  several  other  times  the  de- 
ceased did  express  her  misery,  and  was  sorry  she  had  destroyed  the 
will. 

The  fact  that  she  was  capable  of  doing  an  act  that  required  thought 
and  judgment  is  I  think  further  established  by  the  receipts  which  are 
exhibited,  and  of  which  a  good  deal  has  been  said  in  this  cause;  they 
bear  date,  one  of  them  26th  December  1774,  one  27th  October,  1775, 
one  15th  December  1775,  one  6lh  April,  1775,  one  3d  October,  1776, 
and  one  24th  December,  1776;  all  but  one  after  the  date  of  the  will, 
and  all  of  them  are  of  the  deceased's  handwriting;  there  are  two  dated 
in  March,  1775,  which  are  not.  It  was  said  by  Dr.  Nicholl  that  those 
which  were  not  in  the  deceased's  handwriting  were  not  accounted  for, 
and  he  rather  seemed  to  throw  out  some  suspicion  that  those  which  are 
in  the  deceased's  handwriting  might  possibly  have  been  obtained  by 
Airs.  Cottrell  with  a  view  to  give  countenance  to  the  will  itself;  but  it 
is  very  fairly  accounted  for  in  evidence,  for  when  Dr.  Battie  attended 
the  deceased  at  the  beginning  of  January  he  refused  her  the  use  of  pea 
ink  and  paper,  therefore  the  two  receipts  that  were  written  in  March 
are  in  the  handwriting  of  Mrs.  Carlwright,  not  with  any  view  of  con- 
trivance, but  in  order  to  assist  the  testatrix  who  was  then  kept  from  the 
use  of  pen  ink  and  paper  by  medical  direction;  the  first  thing  the  testa- 
trix dtd  when  she  was  permitted  to  have  pen  ink  and  paper  was  to 
write  the  will  of  the  14th  August  1775,  and  from  that  time  she  wrote 
receipts  in  as  regular  a  manner  as  any  person  living  could  have  done, 
and  with  a  great  deal  of  recollection;  she  mentions  who  was  the  re- 
ceiver, the  date,  and  the  estate  upon  which  it  was  secured.  What  is 
recollection  and  knowledge  of  a  fact  if  this  be  not? 

There  are  fhree  receipts  exhibited,  and  those  are  said  to  have  been 
thrown  by  about  the  room,  and  of  which  she  knew  nothing;  they  are  pro- 
duced and  brought  before  the  Court  to  show  that  she  was  not  capable 
of  writing  receipts  rationally;  those  receipts  are  all  written  upon  the 
same  day,  namely  26th  April,  1776,  and  in  my  opinion  they  show  ca- 
pacity. It  appears  to  me  they  were  attempts,  begun  and  not  finished, 
in  order  to  write  the  receipt  of  that  date,  which  she  completed  and 
which  is  before  the  Court.  It  appears  then  most  clearly  her  manner  of 
writing  those  receipts  was  the  manner  in  which  she  wrote  the  will;  she 
was  extremely  accurate  in  doing  it,  and  when  she  had  made  some  tri- 
vial mistake  she  abandoned  the  one  she  had  begun  and  began  another. 
The  mistake  in  the  receipt  which  is  the  nearest  completed  was  in  the 
last  figure,  she  intended  to  write  1775  and  had  wrote  the  three  first 
figures  and  began  to  write  6,  therefore  she  gave  up  the  whole  and  wrote 
a  fresh  one;  the  utmost  that  can  be  said  is,  that  what  she  did  was  with 
the  greatest  accuracy,  and  perhaps  more  than  any  other  person  would 
have  used,  but  there  is  nothing  like  an  irrational  word  in  the  whole, 
nothing  foolish  or  wild.  Was  she  dictated  to  ?  certainly  not  by  Mrs. 
Cartwright,  because  she  says  she  never  saw  her  write  any  thing  but  her 
name;  therefore  that  they  were  dictated  by  her  would  be  mere  sugges- 
tion, and  Charity  Thom  says  she  used  to  be  writing  or  attempting  to 
write  by  herself,  and  used  to  say  she  could  not  write  and  gave  over; 
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mention  is  made  by  the  witnesses  of  the  great  deal  of  difficulty  and 
great  persuasion  they  were  obliged  to  use;  and  Mrs.  Cartwright  has 
said  the  method  that  was  used  to  get  her  to  write  was  persuasion.  Is 
that  discourse  which  is  addressed  to  an  insane  person  ?  It  is  that  which 
may  be  addressed  to  aa  indolent  or  obstinate  person,  but  surely  not  to 
one  insane;  nor  is  it  the  conduct  of  an  insane  person  to  do  what  they 
are  desired  to  do;  there  are  acts  I  think  which  plainly  show  the  deceas- 
ed had  lucid  intervals,  that  is,  there  were  intermissions  of  the  disorder 
upon  which  she  was  able  to  act  rationally;  besides  this,  it  appears  clear- 
ly she  used  to  discourse  like  a  rational  person.  There  is  one  instance 
in  particular,  spoken  to  both  by  Mrs.  Cottrell  and  Mrs.  Cartwright; 
but  I  will  mention  the  manner  in  which  it  is  deposed  to  by  Mrs.  Cart- 
wright: she  says,  about  nine  or  ten  years  ago  her  son  was  offering  him- 
self as  a  candidate  for  All  Souls'  College  Oxford,  and  she  asked  the  de- 
ceased in  what  manner  they  were  related  to  my  Lord  Fairfax;  she  says 
the  deceased  entered  upon  the  conversation  in  the  most  rational  man- 
ner, she  answered  her  questions,  and  in  all  respects  discoursed  like  a 
sensible  person;  she  explained  the  descent  of  the  family,  and  the  respon- 
dent did  think  she  was  capable  of  giving  a  sufficiently  accurate  account 
Is  not  this  what  requires  a  very  accurate  memory  and  recollection  ? 

The  other  witnesses  speak  of  the  same  things,  but  the  turn  they  would 
give  it  is  that  this  was  a  part  of  the  insanity,  but  you  are  to  observe  not 
one  of  the  witnesses  say  she  ever  mentioned  any  thing  that  was  not  true. 
Mr.  Morris  states  that  the  deceased  was  extremely  correct  in  her  ideas 
about  families  and  their  intermarriages,  and  the  respondent  hath  received 
information  from  her  when  talking  on  such  subjects  of  circumstances 
which  he  did  not  know  at  the  time  and  which  he  has  afterwards  found 
to  be  very  correct  and  true,  and  he  was  surprised  at  the  said  deceased's 
precision  on  those  points.  Why  ?  if  she  could  converse  for  a  consider- 
able time;  he  says  he  used  to  be  with  her  sometimes  for  half  an  hour  or 
more.  There  is  another  witness  (Pooley)  at  whose  house  the  deceased 
was  placed,  and  she  gives  a  very  strong  instance  of  her  memory,  which 
continued  with  her  till  almost  the  last  hour  of  her  life;  the  deceased  had 
not  seen  the  deponent  from  the  time  she  lived  in  her  house,  and  then 
she  had  a  little  boy  with  her;  the  deponent  was  standing  at  the  door 
talking  with  Charity  Thorn,  and  the  deceased  put  her  head  out  of  the 
window  and  said,  <^  what  is  become  of  the  little  boy."  So  in  a  variety 
of  instances  the  deceased  would  and  did  converse  rationally.  They  say 
the  great  height  of  her  phrensy  used  to  be  to  her  servants,  but  when  any 
of  her  relations  approached  she  would  be  calm;  and  Mrs.  Cartwright 
says,  <^  she  has  heard  her  extremely  loud,  and  when  she  came  in  she 
would  be  extremely  calm."  Is  that  the  conduct  of  a  person  who  has 
no  distinction  of  persons  ?  What  does  it  prove  ?  That  there  is  almost 
no  person  so  mad  as  not  to  have  some  degree  of  reason.  If  she  had 
some  degree  of  awe  for  any  persons,  perhaps  they  were  those  she  had 
an  entertainment  from  and  could  converse  with  like  a  rational  person; 
if  she  could  converse  rationally  that  is  a  lucid  interval;  and  that  she 
so  did  and  had  lucid  intervals  I  think  is  completely  established.  If 
she  had  particular  subjects  or  topics  in  her  mind,  and  at  such  times 
would  talk  rationally  upon  them,  and  when  whose  topics  were  out  of 
her  mind  would  fly  into  outrages  of  phrensy  and  extravagance,  does  that 
all  show  that  at  the  former  time  she  was  deprived  of  rational  capacity  ? 
in  my  opinion,  not;  at  one  lime  she  had  capacity  enabling  her  to  make 
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a  willy  at  others  not;  at  one  time  she  was  in  fits  of  phrensy,  and  at  an- 
other out  of  them. 

How  then  stands  this  case  as  to  those  cases  which  have  been  cited, 
and  as  to  the  facts  necessary  to  establish  a  lucid  interval. 

In  the  Attorney  General  v.  Parnther  (a).  The  circumstances  of 
the  case  are  not  very  accurately  mentioned  in  the  report.  It  diflers 
however,  as  materially  from  this  as  any  two  cases  can  do.  The  act 
was  the  execution  of  a  power  of  attorney.  The  subscribing  witnesses 
said  the  party  appeared  to  them  to  enjoy  her  faculties  sufficient  for  th  ; 
purpose,  and  they  explained  the  nature  and  effect  of  it  to  her,  and  asked 
her  if  she  did  it  with  her  free  will  and  consent,  to  which  she  readily 
answered,  "Yes;**  and  then  executed  it.  And  this  is  all  the  evidence 
as  to  her  sanity.  They  bring  an  instrument  ready  written,  teU  her 
what  it  is,  ask  her  if  it  meets  her  consent,  she  says,  **  Yes,*'  and  does 
it  freely.  Is  that  the  present  case  ?  No.  If  this  will  had  been  pre- 
pared by  Mrs.  Cottrell,  and  brought  to  the  deceased,  and  read  to  her, 
and  she  had  been  asked  if  that  was  her  mind,  and  had  executed  it,  that 
would  have  been  a  different  case  from  the  present.  In  this  case  the  act 
is  done  and  completed  by  the  deceased  herself;  it  is  not  a  mere  acquies- 
cence or  form  of  execution  only;  there  is  not  the  least  colour  of  proof 
that  it  had  been  suggested  to  the  deceased  by  any  person  living. 

The  ground  for  a  new  trial  in  Parnlher's  case  was,  that  the  jury, 
having  been  directed  to  enquire  into  the  fact,  they  gave  a  general  ver- 
dict that  she  was  not  a  lunatic  at  all,  directly  against  the  evidence.  And 
what  the  Lord  Chancellor  said  is  just.  The  persons  there  who  wit- 
nessed the  act,  apprehended  it  was  proper  in  itself,  and  scarcely  watched 
the  means  with  sufficient  attention.  Undoubtedlv  the  rules  laid  down 
there  were  with  a  view  to  the  facts  of  the  case;  but  I  do  not  see  how  a 
stricter  proof  can  be  given  than  has  been  in  the  present  case. 

Clarke  v.  Lear  and  Scarwell  (b)  was  the  case  of  a  man  who  had 
been  clearly  disordered  in  his  mind  for  a  length  of  time;  he  goes  to  Lit- 
tle Hampton  to  bathe  in  the  sea,  and  there  he  sees  a  young  woman  at 
the  house  where  he  boarded,  of  whom  he  had  no  prior  knowledge,  and 
wants  to  marry  her,  at  a  time  when  he  was  insane,  is  brought  up  to 
town  in  a  strait-waistcoat,  and  there  afterwards  writes  a  paper  by  way 
of  codicil,  giving  her  a  legacy.  This  is  delusion.  It  is  said  that  paper 
is  as  well  written  as  this  will;  but  who  was  it  made  in  favour  of?  it 
was  for  a  person  whom  he  hardly  knew,  and  of  whom  he  had  conceived 
a  favourable  impression  at  a  time  when  he  was  clearly  in  a  state  of  de- 
rangement, but  to  whom  he  had  no  cause  whatever  to  give  a  benefit.  In 
cases  of  this  sort  you  are  to  enquire  was  it  a  rational  and  sensible  act, 
and  if  you  can  make  it  appear  that  it  is  a  rational  and  sensible  act,  then 
you  go  the  whole  length  the  law  requires. 

In  Coghlan  v.  Coghlan.  No  man  could  be  more  completely  proved 
to  be  insane  than  the  deceased  in  this  case  before  the  will  was  thought 
of;  I  remember  it  most  perfectly,  he  was  sent  to  Brook  House,  and  there 
he  was  attended  by  Dr.  Monro,  an  apothecary,  and  a  woman,  and  they 
all  of  them  say  he  was  a  person  as  insane  as  they  had  ever  seen;  he  was 
likewise  visited  by  a  gentleman,  Mr.  Winthrop,  who  was  known  to  him, 

(a)  On  a  motion  for  a  new  trial.   Hilary  Term,  1792.   See  Brown's  Chancery 
Cases,  Vol.  HI.  p.  44}. 
(6)  March,  1791. 


60  Warwick  v.  Gueville.  T.  T.  1809. 

and  with  whom  he  entered  into  a  rational  conversation  respecting  his 
family,  and  exactly  as  he  had  told  Mr.  Winthrop  he  gave  directions  to  an 
attorney  to  make  his  will,  which  was  to  the  benefit  of  his  family,  ex- 
cept his  grand-daughter;  but  she  had  had  a  fortune  left  her,  and  he  had 
frequently  declared  he  would  leave  her  but  jSIOO  as  she  was  fully  provi- 
ded for;  the  will  in  that  case  was  drawn,  and  when  it  was  first  brought  to 
him  he  was  in  some  degree  recovered;  it  was  then  read  over  to  him,  and 
he  declined  executing  it  at  such  time,  but  he  did  execute  it  afterwards, 
and  it  appeared  to  be  the  intent  and  desire  of  the  testator,  who  had  an  in- 
terval to  express  himself;  the  attorney  said  he  gave  him  instructions  in  a 
very  composed  manner;  and  upon  that  ground  the  will  was  pronounced 
for;  there  was  no  disorder  at  the  time,  though  he  was  afflicted  with  a  dis- 
temper of  the  mind  to  a  very  great  degree,  and  the  will  was  consistent 
with  his  intentions  whep  of  capacity. 

In  Oreenwood  v.  Oreenwood,  the  last  verdict  established  the  will, 
and  I  do  not  see  any  one  of  the  cases  which  militates  against  the  present. 

I  am  of  opinion  in  this  case  that  the  deceased  by  herself  writing  the 
will  now  before  the  Court  hath  most  plainly  shown  she  had  a  full  and 
complete  capacity  to  understand  what  was  the  state  of  her  affairs  and 
her  relations,  and  to  give  what  was  proper  in  the  way  she  has  done. 
She  not  only  formed  the  plan,  but  pursued  and  carried  it  into  execution 
with  propriety  and  without  assistance.  In  my  apprehension  that  would 
have  been  alone  sufficient,  but  it  is  further  affirmed  by  the  recognition 
and  the  delivery  of  the  will.  Therefore  under  all  these  circumstances 
1  have  no  doubt  in  pronouncing  this  to  be  the  legal  will  of  the  deceased. 

[This  sentence  was  affirmed  on  appeal  to  the  High  Court  of  Dele- 
gates, Dec.  22,  1795,  but  the  Delegates  gave  no  costs.] 


EARL  of  WARWICK  V.  GREVILLE.— p.  123. 
Primogeniture  gives  no  right  to  an  administration. 

Judgment. 

Sir  John  Nicholl. 

The  question  in  the  present  case  arises  upon  the  grant  of  an  adminis- 
tration to  the  goods  of  the  Right  Hon.  Charles  Greville  who  has  died 
intestate. 

The  deceased  left  two  brothers,  one  sister,  and  a  nephew  the  son  of  a 
deceased  sister;  the  property  must  be  distributed  amongst  the  four;  and 
there  are  three  persons  to  whom  administration  may  be  granted: 

The  earl  of  Warwick,  the  elder  brother,  prays  that  it  may  be  grant- 
ed solely  to  himself,  or  to  himself  jointly  with  his  brother  Mr.  Robert 
Greville:  The  younger -brother  Mr.  Robert  Greville  prays  that  it  may 
be  granted  solely  to  himself,  and  he  is  supported  in  this  prayer  by  the 
nephew  Mr.  Churchill,  who  is  entitled  to  an  equal  distributive  share  of 
the  property:  the  sister  Lady  Frances  Harpur  prays  first  that  it  may  be 
solely  to  her  brother  Robert,  then  solely  to  Lord  Warwick,  or  jointly  to 
him  and  her  brother  Robert,  and  lastly  solely  to  herself,  or  jointly  to 
herself  and  the  elder  or  both  brothers. 

The  statement  is  rather  complicated,  but  the  result  of  it  is  that  there  is 
a  moiety  of  the  interests  concerned  praying  the  sole  administration  for 
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Mr.  Robert  Greville;  a  quarter  of  the  interests  praying  the. sole  admin- 
istration to  Lord  Warwick;  a  quarter  praying  the  sole  administration  to 
Lady  Frances  Harpur;  a  quarter  the  joint  administration  to  the  two 
brothers;  a  quarter  a  joint  administration  to  the  elder  brother  and  the 
sister,  or  to  both  the  brothers  and  the  sister,  for  Lord  Warwick  unites 
in  praying  that  it  may  not  be  jointly  to  himself  and  his  sister. 

The(a)  statute  leaves  it  to  the  ordinary  to  grant  letters  of  administra- 
tion to  the  next  of  kin;  all  here  have  an  equal  interest;  all  except  the 
nephew  stand  in  an  equal  degree  of  relationship;  none  have  a  legal  pre- 
ference; the  selection  rests  with  the  discretion  of  the  Court;  that  discre- 
tion however  is  not  to  be  arbitrarily  or  capriciously  assumed,  but  to  be 
a  legal  discretion  governed  by  principle  and  sanctioned  by  practice;  in 
exercising  it  the  Court  is  not  to  be  guided  by  the  wishes  or  feelings  of 
parties,  but  is  to  look  to  the  benefit  of  the  estate  and  to  that  of  all  the  per- 
sons'interested  in  the  distribution  of  the  property.  The  first  duty  of  the 
Court  then  is  to  place  it  in  the  hands  of  that  person  who  is  likely  best 
to  convert  it  to  the  advantage  of  those  who  have  claims,  either  in  paying 
the  creditors,  or  in  making  distribution;  the  primary  object  is  the  inter- 
est of  the  property. 

The  claim  of  Lord  Warwick  to  the  sole  administration  rests  merely 
on  the  circumstance  of  his  being  the  elder  brother;  none  of  the  othiir 
parties  interested  support  that  application;  Lady  Frances  did  execute  a 
proxy  praying  that  it  might  be  either  solely  to  herself  or  jointly  or  sole- 
ly to  ber  brother,  but  she  has  since  retracted  that,  and  her  last  proxy  is 
that  it  may  be  solely  to  herself  or  jointly  with  him  or  to  both  her  bro- 
thers. 

Primogeniture  gives  no  right;  if  things  are  precisely  equal,  if  the 
scale  is  exactly  poised,  being  the  elder  brother  would  incline  the  balance, 
but  it  would  not  weigh  against  the  wish  of  the  majority  of  interests.  In 
the  present  case  there  are  two  interests  out  of  the  four  praying  that  the 
sole  administration  may  be  granted  to  the  younger  brother,  and  against 
that  majority  the  claim  of  primogeniture  could  not  stand,  this  would 
give  a  decided  preference  if  nothing  else  did  to  the  younger  brother. 

But  it  has  been  said  there  is  not  a  majority  of  interests  this  way  inas- 
much as  there  is  an  equal  number  of  interests  praying  for  a  joint  admin- 
istration ;  this  is  not  correctly  the  fact;  no  two  parties  have  joined  in 
praying  for  a  joint  administration,  Lord  Warwick  does  not  pray  to  be 
joined  with  his  sister;  the  other  brother  does  not  pray  to  be  joined  with 
Lord  Warwick  or  the  sister;  it  is  Lady  Frances  only  who  prays  to  be 
joined  either  with  Lord  Warwick  or  with  both  the  brothers. 

Assuming  however  that  Lord  Warwick  and  his  sister  did  unite  in 
praying  for  a  joint  administration,  the  interests  indeed  would  be  even, 
but  it  would  bean  application  for  a  joint  opposed  to  an  application  for  a 
sole  administration.  It  has  been  correctly  stated  that  the  Court  never 
forces  a  joint  administration,  because  if  the  administrators  were  at  vari- 
ance it  almost  put  an  end  to  the  administration.  Further,  the  Court 
prefers  ceteris  paribus  a  sole  to  a  joint  administration,  because  it  is  infi- 
nitely better  for  the  estate;  administrators  must  join  and  be  joined  in 

{a)  13  Edward  I.  st  1.  c.  19,  (commonly  called  the  Statute  of  Westminster,) 
made  the  estates  of  intestates  liable  to  the  payment  of  their  just  debts. 

31  Edward  III.  st.  I.e.  11.  compelled  the  ordinary  to  depute  the  next  and  most 
lawful  friends  of  the  deceased  to  administer  his  goods. 

SI  Henry  VIII.  c.  5.  placed  the  law  on  the  footingon  which  it  now  stands. 
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every  act,  which  would  not  only  be  inconvenient  to  themselves,  but 
what  is  of  more  consequence  must  be  inconvenient  to  those  who  have 
demands  on  the  estate  either  as  creditors,  or  as  entitled  in  distribution. 

Supposing  then  there  was  in  the  present  case  an  equality  of  interests, 
and  that  the  Court  had  to  choose  between  a  sole  and  joint  administra- 
tion, still  the  sole  all  other  circumstances  being  equal  would  be  entitled 
to  the  preference;  here  are  also  considerable  creditors  who  support  the 
application  for  the  administration  being  granted  to  Mr.  Robert  Greville. 
I  collect  that  there  is  some  doubt  whether  the  estate  may  be  solvent  or 
not  much  more  than  solvent;  it  may  be  of  considerable  importance  that 
the  afiairs  should  be  managed  in  the  most  speedy  and  advantageous  man- 
ner; the  wishes  of  the  creditors  are  not  in  all  cases  of  weight,  but  they 
are  entitled  to  consideration  where  the  estate  is  considerable,  the  de- 
mands heavy,  and  the  solvency  in  the  slightest  degree  doubtful. 

These  considerations  are  sufficient  where  a  moiety  of  the  interests 
supported  by  considerable  creditors  join  in  praying  the  sole  administra- 
tion to  be  granted  to  one  of  the  brothers  to  whose  fitness  not  the  slight- 
est objection  has  been  raised;  there  are  other  considerations  which  it  is 
not  necessary  to  enter  upon  except  so  far  as  to  state  that  they  tend  to 
the  same  conclusion;  there  are  reasons  however  for  not  unnecessarily 
discussing  them.  I  wish  however  distinctly  to  state  that  the  Court  in 
feeling  itself  called  upon  in  the  discharge  of  its  judicial  duty  to  grant  the 
administration  to  Mr.  Robert  Greville  is  not  governed  by  any  circum- 
stances which  reflect  in  the  slightest  degree  on  the  honour  and  character 
of  the  noble  earl  who  is  the  other  party  to  this  suit. 

Administration  decreed  to  Mr.  Robert  Greville. 


SANDFORD  v.  VAUGHAN.  (a)— p.  128. 

Three  papers  established,  as  containing  together  a  ivilL 

This  cause  came  on  for  hearing  on  the  evidence  adduced  in  support 
of  the  allegation,  which  had  propounded  papers  1,  2,  3,  and  4,  as  contain- 
ing together  the  will  of  the  deceased. 

Ten  witnesses  were  examined;  but  the  only  portion  of  their  evidence 
to  which  it  is  material  to  advert,  is,  that  of  Mr.  Scott, 

Who,  after  stating  that  the  deceased  had  consulted  him  in  April,  1808, 
as  to  the  form  of  his  will,  and  had  requested  him  to  write  the  preamble 
for  him  and  the  names  of  the  legatees,  leaving  blanks  for  the  sum  he  in- 
tended to  bequeath  to  each,  proceeded  thus: — "That  on  the  28th  of 
May,  the  deceased  produced  the  paper  writing  so,  as  aforesaid,  written 
by  the  deponent  on  the  14th  of  April,  with  the  blanks  for  the  legacies 
all  supplied,  and  the  paper  itself  dated  and  signed;  and  he  directed  him 
to  make  some  alterations  therein,  [here  the  witness  specified  the  altera- 
tions,] and  having  so  done,  he  read  it  over  to  the  deceased,  being  the 
paper  No.  1.  That  Sir  John  Chichester  immediately  desired  the  depo- 
nent to  transcribe  it,  on  account  of  the  alterations  and  interlineations, 
which  he  accordingly  did, — the  deceased  dictating  to  the  deponent,  and 
transposing  some  of  the  bequests.  That  the  legacies  of  two  years'  wa- 
ges given  to  the  servants  in  No.   1  were  omitted  in  the  deceased's  die* 

(a)  See  page  S8, 
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iatioD  of  No.  2.  That  finding  No.  2  was  to  be  of  a  more  formal  and 
secure  nature  than  No.  1,  he  suggested  to  the  deceased  the  propriety  of 
appointing  an  executor;  which  he  approving,  named  the  Rev.  John 
Sandford  and  the  deponent.  That  the  deponent  observed  that  one  was 
sufficient,  and  begged  to  decline;  and  that  the  deceased  then  desired  him 
to  write  down  Mr.  John  Sandford  alone:  he  then  read  the  paper  over 
to  the  deceased,  and  suggested  the  propriety  of  having  the  same  witness- 
ed to  render  it  more  secure,  and  offered  to  witness  it  himself;  but  the 
deceased  said,  that,  as  he  intended  to  give  the  deponent  something,  he 
could  not  Jbe  a  witness;  to  which  the  deponent  replied,  that  he  might 
give  him  something  by  a  subsequent  paper,  and  then  he  should  be  a 
good  witness.  The  deceased  said  it  should  be  so,  and  then  signed  and 
sealed  No.  2;  and  the  deponent  signed  his  name  as  a  witness.  That  af- 
ter such  execution,  the  deponent  discovered  that  in  transposing  the  lega- 
tees' names,  the  legacies  of  two  years'  wages  to  the  servants  were 
omitted,  and  mentioned  it  to  the  deceased,  who  observed,  that  it  was  of 
no  consequence,  as  they  could  be  inserted  in  the  will  to  be  made,  allud- 
ing to  the  one  to  be  prepared  by  Mr.  Harman.'' 

JUDGMENT- 

Sir  John  Nicholl. 

The  case  has  already  received  much  discussion  on  two  preliminary 
points,  and  is  now  reduced  to  a  very  narrow  compass;  it  is  unnecessary 
to  repeat  what  took  place  in  the  earlier  stages  of  the  cause,  further  than 
to  observe  that  subsequent  investigation  has  confirmed  the  Court  in  the 
propriety  of  the  conclusions  it  drew  from  the  face  of  the  papers. 

Witnesses  have  been  examined  to  prove,  that  the  papers  were  exe- 
cuted by  the  deceased,  with  an  intention  of  giving  them  a  testamentary 
efifect,  and  that  he  was  a  competent  agent. 

The  proof  is  perfectly  satisfactory;  and  there  can  be  no  doubt  that 
Nos«  2,  3,  and  4,  must  be  pronounced  for.  The  only  question  is.  Whe- 
ther No.  1  is  to  be  considered  as  a  part  of  the  will,  or  to  have  been  su- 
perseded by  a  subsequent  paper;  or,  in  other  words,  whether  No.  2  was 
intended  to  be  taken  in  addition  to  No.  1,  or  as  a  substitute  for  it  ? 

The  account  given  in  evidence  by  Mr.  Scott,  the  apothecary  and  con- 
fidential friend  of  the  deceased,  most  fully  confirms  that  which  appeared 
from  the  papers  themselves — that  No.  1  is  the  mere  draft  of  No.  2;  that 
2  was  substituted  for  1,  and  superseded  it;  and  that  the  deceased  had  not 
the  slightest  intention  of  giving  efiect  to  both  instruments. 

It  is  said  the  servants  will  lose  their  legacies  through  a  mistake,  and 
so  they  will;  but  the  Court  cannot  help  this. 

It  is  further  said  that  I  might  pronounce  for  the  clause  as  omitted  by 
mistake;  and  the  Court  would  go  a  great  length  to  do  so,  as  it  has  done 
in  other  cases,  if  it  were  owing  to  the  mistake  of  a  third  party.  But 
here  the  mistake  was  that  of  the  deceased  himself.  He  dictated;  if  an 
omission,  it  was  his  own.  The  paper  was  read  over  to  him,  be  formal- 
ly executed  it,  and  it  is  attested.  It  would  be  a  most  dangerous  step, 
and  one  not  sanctioned  by  any  precedent,  upon  parol  evidence  alone, 
to  supply  a  clause  which  has  been  omitted;  but  the  deceased  himself 
was  aware  of  it;  it  was  pointed  out  to  him,  and  he  himself  proposed  the 
remedy;  to  insert  them  in  a  formal  will.  This  would  render  it  still 
more  dangerous;  he  wrote  subsequent  papers,  and  executed  others  pre- 
pared by  Mr.  Harman;  these  omitted  legacies  were  not  supplied. 

Under  such  circumstances  the  law  must  presume  that  they  were  in- 
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tentionally  omitted;  it  can  only  safely  look  to  facts  and  to  written  pa- 
perSy  not  to  parol  declarations. 

The  principle  must  be  applied,  however  the  Court  may  think  that  the 
omission  in  this  case  was  accidental  in  the  first  instance  and  forgetful- 
ness  in  the  second;  there  may  be  strong  claims  upon  the  liberality  of 
the  next  of  kin  to  pay  these  legacies  to  the  servants,  more  especially  as 
the  residue  may  possibly  be  undisposed  of,  and  come  to  them  more 
from  the  inactivity  and  indecision  of  the  deceased  than  from  his  real 
intention;  but  with  this  the  Court  cannot  interfere  judicially,  not  even 
in  the  way  of  recommendation. 

Upon  the  whole  I  think  No.  1  not  entitled  to  probate,  but  pronounce 
for  2,  3,  and  4,  together,  as  containing  the  will  of  Sir  John  Chichester. 


WILSON  V.  BROCKLEY.— p.  132. 

An  allegation  pleading  the  nullity  of  a  marriage  admitted  to  proof. 


TREVELYAN  v.  TREVELYAN.— p.  149. 

A  will  destroyed  in  the  life- time  of  the  testator,  but  without  his  knowledge, 

substantiated  and  admitted  to  proof. 

Edward  Trevelyan,  Esq.  died  at  Clifton,  on  the  13th  September, 
1807;  no  will  was  found  to  be  in  existence  at  the  time  of  his  death,  but 
it  was  pleaded  that  his  will  had  been  destroyed  during  his  lifetime 
without  his  knowledge. 

The  two  following  codicils  were  before  the  Court, 

of  in  my  former  will, 
not  disposed  ^  the  produce  of  my 
*^  I  bequeath  whatever  money  I  die  possessed  of,  a  as  well  com- 
missions in  his  Majesty's  service,  as  whatever  may  be  in  my  agent's 
hands,  or  elsewhere  due  to  me,  in  share  and  share  alike  between  my 
brothers  Walter  and  George  Trevelyan  after  paying  my  just  debts;  my 
fishing  rods  and  dogs  to  Stackpoole;  my  curricle  and  horses  to  Walter 

and  brood  mare 
and  George,  these  having  to  pay  my  debts;  my  two  colts  a  to  Stackpoole. 
I  desire  that  Richards  my  late  servant  a  soldier  in  the  same  regiment 
with  myself  may  have  his  discharge  purchased  for  him  if  he  wishes  it 
September  10th,  1807. 

"^  Witness,  "  Ed.  Trbvbi-yan." 

Ann  Bowsher, 
Grace  Barton.'* 

*^  To  my  late  servant  Richards,  as  well  as  his  discharge,  I  bequeath 
all  the  cloaths,  regimentals,  or  otherwise,  I  may  die  possessed  of;  and 
to  Stackpoole  my  guns. 
"Ann  Bowsher.  "E.  Trbveltan.'' 

September  10th,  1807. 
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Mr.  OoHOOK  deposed^ 

'<That  he  was  intimately  acquainted  with  the  deceased;  that  to  the 
best  of  his  recollection  as  to  time,  on  the  22nd  of  June,  1807^  he  dined 
at  the  Rev.  George  Trevelyan's  at  the  parsonage  at  Nettlecombey  and 
he  thinks  Miss  Lyttleton  and  Lady  Elizabeth  Percival  were  there  on  a 
visit,  and  ti)e  deceased  was  also  of  the  party;  when  the  ladies  had  left 
the  room  after  dinner  the  conversation  turned  upon  the  deceased's  bro« 
ther*s  the  Rev.  Geo.  Trevelyan's  children,  and  the  deponent  observed 
that  Henry  Trevelyan  one  of  them;  who  was  the  godson  of  the  decease 
ed  and  also  of  the  deponent,  was  a  fine  child,  the  deceased  agreed  with 
him;  after  talking  for  some  time  of  the  child,  the  deponent  laughing  said^ 
if  the  deceased  would  leave  Henry  his  heir,  he  would  leave  him  also 
£1000;  the  deceased  agreed  to  this,  and  the  deponent  called  for  pen, 
ink,  and  paper,  and  made  the  deceased's  will,  and  witnessed  it  To 
the  best  of  his  recollection  the  will  was  as  follows, 

<  This  is  the  last  will  and  testament  of  Edward  Trevelyan  of  His 
Majesty's  first  regiment  of  Foot  Guards;  I  give  bequeath  and  devise 
all  my  property  both  real  and  personal  wherever  and  whatsoever  un- 
to my  dear  godson  Henry  Trevelyan,  the  son  of  my  brother  George 
Trevelyan  of  Nettl^combe,  and  I  appoint  the  said  Henry  Trevelyaa 
my  godson  my  residuary  legatee.' 

**  That  having  made  this  will,  he  read  (hesame  all  over  to  the  deceased; 
that  the  deceased  understood  it,  and  approved  of  it,  and  set  and  sub* 
scribed  his  name  thereto  in  the  presence  of  the  deponent,  who  also  sub* 
scribed  his  name  to  it  as  a  witness;  that  during  this  proceeding  the  Rev. 
George  Trevelyan  reprimanded  both  the  deceased  and  the  deponent  for 
their  folly  and  left  the  room;  that  on  tea  being  announced  they  joined 
the  ladies,  and  upon  entering  the  room  the  deceased  observed,  *  we 
have  made  a  man  of  Henry,'  and  they  all  laughed,  but  no  one  was  told 
of  the  particulars  of  the  will;  that  upon  the  deponent's  return  to  his 
house  he  began  to  reflect  that  the  joke  had  been  carried  to  a  sufficient 
length,  and  that  it  was  incumbent  on  him  to  destroy  the  will,  supposing 
the  deceased  not  really  serious,  and  he  accordingly  destroyed  it;  that  he 
destroyed  it  unknown  to  the  deceased,  but  whether  the  deceased  did  or 
did  not  remain  ignorant  thereof  till  his  death  he  cannot  say,  as  he  the 
deponent  never  affected  the  least  concealment  of  his  having  destroyed 
the  same." 

William  Stackpoolb  deposed, 

<<That  when  the  deceased  was  l}*ing  in  his  last  illness  at  Clifton  he 
was  with  him,  as  were  also  his  brother  the  Rev.  Walter  Trevelyan  and 
his  wife;  and  Mr.  Walter  Trevelyan  suggested  to  the  deponent  the  pro* 
priety  of  his  brother's  making  his  will;  upon  which  the  deponent  im* 
mediately  went  info  the  room  and  mentioned  it  to  him,  to  which  he 
replied  that  he  had  made  his  will  when  he  was  ill  two  years  before  ia 
Somersetshire,  which  was  written  out  by  Gordon,  and  that  it  was  in  fa- 
vour of  one  of  his  brother  George's  children  to  whom  he  was  godfather, 
that  Mr.  Gordon  had  compounded  in  case  he  made  him  his  heir  to  add 
i^IOOO  to  it;  to  which  the  deponent  replied,  the  produce  of  his  commis- 
sion he  thought  nevertheless  undisposed  of,  or  any  pay  that  might  be 
due  to  him;  therefore  he  took  pen  ink  snd  pnper,  and  drew  the  first  co- 
dicil in  question."  Mr.  Stackpoole  then  proceeded  to  depose  in  the 
fullest  manner  to  the  deceased's  approbation  and  signature  of  the  codi- 
cily  and  continued  his  evidence  thus,  ^<That  the  deponent  then  went 
Vol.  I.  9 
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into  the  next  room^  where  were  Mr.  and  Mrs.  Walter  Trevelyan,  and 
read  to  them  the  codicil,  when  it  occurred  to  the  deponent  that  it  made 
no  mention  of  the  will  the  deceased  had  often  and  so  lately  said  he  had 
executed  and  left  with  a  Mr.  Gordon,  and  that  he  had  not  bequeathed 
his  clothes  of  which  he  usually  had  a  great  many.  He  therefore  returned 
to  deceased  and  put  the  following  questions  to  him  by  way  of  ascertain- 
ing his  recollection  in  the  presence  of  Ann  Bowsber  his  niirse^  all  of 
which  he  had  repeatedly  solved  to  the  deponent;  '  Where  is  your  will  ? 
at  Edward's  V  *  At  Mr.  Gordon's,  a  particular  friend  of  George's,  in 
Somersetshire.'  *Is  it  the  will  you  have  before  mentioned  to  me  to 
have  been  drawn  by  Mr.  Gordon  ?'  <  Yea,  The  contents  I  have  often 
told  you  of;'  or  words  to  that  effect.  <  Is  it  your  intention  that  this 
should  interfere  in  any  way  with  that  ?'  <  No;  certainly  not;'  or  words 
fully  to  that  effect.  That  the  deponent  immediately  made  the  interli- 
neation *  not  disposed  of  in  my  former  will,'  and  asked  the  deceased 
whether  such  were  his  intention;  to  which  he  replied,  *  Yes.'  "  Mr. 
Stackpoole  then  deposed  to  the  writing  and  execution  of  the  second  co- 
dicil of  the  10th  September,  1807. 

Ann  Bowsh£R,  nurse  of  the  deceased, 

Spoke  to  the  attestation  of  the  two  codicils  above  mentioned. 

JunaMENT. 

Sir  John  Nicholl. 

* 

There  can  be  no  doubt  in  law,  that  if  a  will  duly  executed  is  destroyed 
in  the  lifetime  of  the  testator  without  his  authority,  it  may  be  established 
upon  satisfactory  proof  being  given  of  it  having  been  so  destroyed,  and 
also  of  its  contents. 

The  question  then  comes  to  the  facts,  and  in  this  case  there  is  abund- 
ant proof  of  the  execution  and  contents  of  the  instrument,  as  well  as  of  the 
destruction  of  it  without  the  authority  or  knowledge  of  the  deceased. 
It  is  not  necessary  to  decide  whether  the  Court  could  receive  evidence 
against  the  fact  of  execution  on  the  ground  that  the  transaction  was 
throughout  a  jest;  it  would  be  very  dangerous  to  admit  any  such  evidence 
of  intention  against  the  act;  though  there  might  be  such  a  possible  case, 
especially  if  the  paper  itself  contained  any  thing  ludicrous  or  absurd  ia 
its  dispositions;  against  this  instrument  this  species  of  argument  cannot 
be  maintained  with  effect,  for  the  property  is  bequeathed  to  the  tes- 
tator's own  nephew  and  godson. 

It  appears  also  from  the  evidence  of  Mr.  Stackpoole  that  the  deceased 
was  very  serious  in  this  disposition  of  his  property;  the  codicils  too  are 
a  complete  recognition  and  proof  also  that  he  had  no  knowledge  or  idea 
of  the  destruction  of  the  paper. 

Under  such  proof  the  Court  is  bound  to  pronounce  for  the  will  <'  as 
contained  in  the  deposition  of  the  witness;^'  (this  is  the  mode  I  believe 
which  has  been  adopted  on  similar  occasions;)  and  for  the  two  codicils 
which  are  suiEciently  proved* 


DADBS  V.  CHISMAN,  and  JENNENS  v.  Lord  BEAUCHAMP.— 

p.  155. 

A  person  in  possession  of  an  administration  is  not  bound  to  proponnd  his  in- 
terest till  the  party  calling  in  question  the  grant  has  first  propounded  and 
proved  his. 
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HIBBEN  V.  CALEMBERG— p.  166. 

Aparty  in  possession  of  an  administration  not  bound  to  propound  her  interest 
till  the  party  calling  it  in  question  has  established  her  own. 

'WALLER  and  SMYTH  ▼.  HESELTINE,  t.  BURGH.— p.  170.       7 
Partiea  pn^koanding  difiSsrent  interests  to  proceed  pari  passu. 


ELME  V.  DA  COSTAs^p.  173. 

A  creditor  in  possession  of  a  grant  of  administration  entitled  to  contest  suit 

against  a  person  asserting  himself  to  be  next  of  kin. 


LOVEKIN  and  others  y.  EDWARDS  and  others.— p.  179. 
A  party  who  had  been  admitted  to  sue  in  forma  pauperis,  dispaupered. 


BILLINGHURST  v.  VICKERS,  formerly  LEONARD— p.  187,  >5^  //" 

Part  of  a  will  established,  and  part  held  not  to  be  entitled  to  probate, 

JossrH  Lbokahd  died  on  the  6th  of  March,  1808;  on  the  %\t\.  of  the 
same  month,  Ana  Leonard  his  sister  took  out  letters  of  administration 
to  the  goods  aod  chattels  of  the  deceased  on  the  ground  of  bis  having 
died  intestate^  A  citation  was  afterwards  served  upon  Ann  Leonard 
ealliog  upon  her  to  bring  in  the  said  letters  of  administration,  and  show 
cause  why  they  should  not  be  revoked,  and  also  why  probate  should  not 
be  granted  of  the  following  will  to  Mr.  Billinghurst  the  sole  executor 
named  in  it, 

<<  This  is  the  last  will  and  testament  of  Joseph  Leonard,  No.  3, 
Great  Dean's  Court,  St.  Martins  le  Grand,  Tailor.  First,  my  just 
and  lawful  debts  paid  as  soon  as  may  be  after  my  decease,  I  leave  Ann 
Leonard,  spinster,  the  sum  of  one  shilling;  the  residue  of  my  pro- 
perty I  may  possess  at  my  death  to  be  disposed  of  as  under;  to  Joseph 
king,  of  Elgin^  500/.  3  per  cent  Bank  Annuities;  William  Thomas, 
the  earns  amount,  of  Queen  Street,  Cheapside;  to  Mr.  Freebane,  at 
Mr.  Creight,  Watlins  Street,  the  sum  of  fifty  pounds  Bank  Stock; 
To  Sarah  fVamer  four  hundred  pounds  three  per  cent  Consols; 
to  William  Billinghurst^  of  St.  Martin's  le  Grande  five  hundred 
pounds,  and  to  be  my  whole  and  sole  executor  and  residuary 
legatee.  '* 

<<  Signed  this  fifth  day  of  March,  1808. 
Witness  Joseph  Leoharb.'^ 

John  Obadiah  Jaques, 
William  Marstoo. 
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Swabey  and  Adams  argued  in  support  of  the  will. 

Jenner  and  Edwards  eontra. 

Judgment. 

Sir  John  Nicholl. 

The  question  arises  on  the  will  of  Joseph  Leonard^  who  died  on  tho 
6th  of  March,  1808;  he  left  a  sister^  the  only  person  who  would  have 
been  entitled  to  his  property  had  he  died  intestate;  the  will  is  dated  on 
the  fifth  of  March.  The  allegation  propounding  this  paper  was  special; 
it  pleaded  the  disaffection  of  the  deceased  to  his  sister,  and  his  dislike  of 
her, — hia  repeated  refusal  to  see  her  during  his  last  illness, — and  his  de* 
claration  that  he  had  cut  her  off  with  a  shilling; — ^that  he  was  much  ad- 
dicted to  the  immoderate  use  of  spirituous  liquors  by  which  he  had  in- 
jured his  health,  but  that  his  mtsntal  faculties  save  when  he  was  under 
the  immediate  influence  of  liquor  were  in  no  degree  impaired,  and  that 
he  wholly  abstained  from  spirituous  liquors  with  the  exception  of  some 
weak  rum  and  water  during  the  whole  of  his  last  illness; — that  whilo 
confined  to  the  house  by  his  last  illness  he  did  with  his  own  hand  write 
so  much  of  the  will  propounded  as  is  contained  between  the  words 
<<Thi8  is  the  last  will''  and  '<Bank  Stock,''  but  that  being  in  a  weak 
state  of  body  he  found  himself  unable  to  complete  and  execute  thesame, 
and  therefore  sent  for  Mr.  Biliinghurst  and  requested  him  to  finish  it; — 
that  Billinghurst  advised  him  to  defer  it  till  the  Monday  following,  when 
he  might  be  able  to  write  it  himself,  but  the  deceased  persisted  in  his  re- 
quest that  it  should  be  done  then,  and  accordingly  the  remaining  part  of 
tne  will  was  written  by  Biliinghurst  from  instructions  of  the  deceased,  and 
when  it  was  so  done  was  read  all  over  to  and  appxroved  by  him; — but  that 
he  declared  he  had  an  intention  if  he  lived  till  Monday  to  leave  some  lega- 
cies in  charity,  and  desired  Biliinghurst  to  turn  over  in  his  mind  what  pub- 
lic charities  were  the  best  objects;  but  that  for  fear  of  accidents  he  would 
not  defer  the  execution  of  his  will.  The  allegation  then  states  the  exe- 
cution in  the  presence  of  two  witnesses  and  pleads  that  the  deceased 
had  been  intimate  with  Biliinghurst  for  forty  years,  and  that  he  had  a 
great  regard  for  Sarah  Warner  a  legatee  in  the  will,  who  had  lived  in 
his  service  several  years  and  to  whom  he  had  often  made  proposals  of 
marriage. 

In  contradiction  to  this  it  is  pleaded  in  a  single  article  that  there  were 
no  instructions  given  for  the  will,  that  it  was  not  read  over  to  thedecea»> 
ed,  and  that  he  was  incapable  at  the  time  of  execution. 

This  is  the  substance  of  the  pleas  to  the  merits  of  the  case;  other  pleaa 
have  been  given  in  exception  to  the  credit  of  the  witnesses. 

The  two  subscribing  witnesses  have  been  examined. 

The  first  says  that  he  was  brought  by  Biliinghurst,  and  introduced  by 
him  to  the  deceased,  who  he  says  appeared  as  if  he  knew  him  but  did 
not  speak;  that  while  he  took  the  pen  into  his  hand  he  fixed  his  eyes  on 
the  paper  writitig;  that  he  appeared  rational  and  sensible,  and  the  wit- 
ness thought  he  was  reading  the  paper.  This  witness,  from  other  parts 
of  his  evidence,  appears  a  fair  and  cautious  witness. 

The  second  witness  is  a  carpenter,  he  was  fetched  also  by  Biliinghurst, 
he  says  that  the  deceased  looked  earnestly  at  him,  but  did  not  speak, 
he  appeared  to  read  the  paper  but  did  not  speak;  the  witness  is  deaf,  but 
he  saw  the  motion  of  the  deceased's  lips  and  was  informed  that  he  was 
asking  where  be  was  to  sign. 
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These  two  witnesses,  therefore,  in  substance  give  nearly  the  same  ac- 
count of  the  transaction* 

The  handwriting  of  the  former  part  of  the  will  and  the  signature  are 
clearly  proved  by  one  witness,  and  are  not  ventured  to  be  disproved  by 
plea*  This  is  therefore  full  proof' of  an  act  of  execution;  and  execu- 
tion generally  speaking  implies  every  thing  till  the  contrary  is  proved; 
proofof  reading  over,  proof  of  instructions  are  not  necessary  unless  the 
capacity  is  shown  to  be  doubtful. 

in  the  present  instance  there  are  no  instructions,  and  the  latter  part  of 
the  will  is  written  by  the  executor  himself,  who  is  prineipally  benefitted^ 
and  who  appears  to  have  been  the  active  agent  in  bringing  the  witness- 
es to  the  deceased's  house. 

The  case  resolves  itself  into  one  of  capacity;  unless  capacity  be  im- 
peached, the  proof  is  such  as  will  satisfy  the  law;  if  capacity  be  wholly 
impeached,  the  whole  instrument  may  be  invalidated;  if  capacity  be 
partly  impeached,  a  part  of  it  may  be  invalidated. 

It  is  alleged  by  the  next  of  kin  that  the  deceased  was  not  capable  of 
making  his  will  for  some  time  previous  to  his  death:  they  certainly  have 
produced  several  witnesses,  who  speak  strongly  to  incapacity;  they  de- 
pose that  for  three  years  he  was  not  capable  of  making  his  will;  but  all 
these  witnesses  on  the  cross  examination  admit  that  he  had  given  him- 
self up  to  excessive  drinking,  that  his  derangement  was  occasioned  by, 
drunkenness,  and  upon  the  whole  there  is  lio  reason  to  conclude  that  he 
laboured  under  any  incapacity  except  when  under  the  influence  of  exces- 
sive drinking,  and  that  when  free  from  the  effects  of  liquor  he  lost  his 
insanity.  This  however  is  widely  different  in  a  legal  view  from  insanity ; 
he  carried  on  his  business  himself, — he  was  a  tailor  till  the  time  of  his 
death, — he  kept  his  own  accounts, — he  made  his  own  returns  to  the  as- 
sessed taxes; — he  was  a  drunken  man  and  played  drunken  pranks,^— -but 
was  not  an  insane  man;  where  this  habit  has  continued  such  a  person 
is  liable  to  imposition  and  his  capacity  becomes  more  doubtful  and 
equivocal;  , 

The  apothecary  and  another  witness  state  that  the  deceased  for  the 
last  ten  days  was  quite  capable  of  making  his  will;  they  also  speak  to 
bis  fixed  determination  not  to  leave  his  property  to  his  sister. 

Violent  quarrels  are  proved  between  him  and  his  sister,  and  a  separa- 
tion had  taken  place  between  them; — both  indulged  in  drinking  to  an 
excess; — each  frequently  threatened  to  destroy  the  other's  life. 

The  apothecary  endeavoured  to  bring  about  a  reconciliation  which 
the  deceased  refused,  he  spoke  of  his  sister  in  terms  of  the  utmost  dis- 
like and  said  he  had  made  his  will  and  cut  her  off  with  a  shilling. 

The  apothecary's  account  is  confirmed  by  Dr.  Lettsom,  who  attended 
him  for  seven  days  prior  to  the  4th  of  March.  Dr.  Lettsom  forbade 
him  the  use  of  strong  liquors  except  a  little  rum  and  water. 

This  evidence  given  by  medical  persons  who  speak  to  habitual  drunk- 
enness till  his  last  illness,  and  then  to  his  abstinence  from  strong  liquors, 
coming  in  aid  of  the  act  of  execution,  obliges  the  Court  not  to  pro- 
nounce against  the  whole  of  the  will. 

The  former  part  of  the  will  is  supported  by  declarations  of  the  de- 
ceased and  the  evidence  of  the  paper  itself,  for  the  whole  is  in  his  hand- 
writing,—-there  is  moreover  the  recognition  of  his  having  cut  off  his 
sister  with  a  shilling, — and  the  circumstance  of  his  pointing  to  the  place 
where  his  will  was  deposited.  This  part  therefore  could  nut  be  set 
aside  unless  actual  incapacity  had  been  shown  at  the  time  of  execution. 
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The  diffiealty  arises  as  to  the  remainder  of  the  will,  the  appointment 
of  Mr.  Biiiinghurst  as  residuary  legatee,  and  all  those  parts  of  the  ii> 
■trument  which  were  in  Mr.  Billinghurst's  handwriting. 

The  Court  must  take  a  cautious  view  in  deciding  questions  of  law 
and  fact:  it  is  an  established  principle,  that  whefe  capacity  is  doubtful 
at  the  time,  of  execution  there  must  be  proof  of  instructions  or  of  read- 
ing over;  a  man  in  a  languid  torpid  state  may  easily  acquiesce  in  sign- 
ing his  name  to  a  will  set  before  him,  more  especially  when  he  know* 
that  there  is  something  in  the  paper  which  he  wishes  to  take  effect;  the 
presumption  also  is  strong  against  an  act  done  by  the  agency  of  the  pan- 
ty  benefitted;  the  act  is  not  actually  defeated  as  it  was  by  the  civil 
law(a}  provided  the  intention  can  be  fairly  deduced  from  other  circun^ 
stances.  Though  the  Court  will  not  presume  fraud',  it  will  require 
strong  proofs  of  intention.  Now  in  this  case,  was  the  deceased's  capa- 
city so  alive  as  to  prevent  him  from  executing  an  instrument  of  the 
contents  of  which  he  was  not  aware?  or,  was  he  so  languid  and  reduced 
as  to  acquiesce  in  whatever  might  be  proposed?  His  constitution  and 
habits  were  broken  up,  he  languished  and  died  after  an  illness  of  a  fort- 
night;  the  apothecary  visited  him  on  the  3d  and  4th  of  March  and  the 
deceased  died  on  the  6th;  it  does  not  appear  directly  that  he  saw  him 
on  the  5th,  still  less  at  what  time  on  that  day  he  saw  him;  the  apothe- 
cary was  not  apprised  that  he  meant  to  do  any  other  testamentary  act 
since  he  showed  him  the  will  or  rather  pointed  to  it  telling  him  that  he 
bad  cut  off  his  sister  with  a  shilling. 

What  then  is  the  fact?  the  deceased,  was  gradually  wearing  out  and 
actually  dies  within  twelve  hours  after  the  transaction  of  the  will. 

The  allegation  given  in  by  Mr.  Biiiinghurst  states  that  he  wrote  the 
will  from  instructions  given  by  the  deceased  and  read  over  to  him;  that 
the  deceased  read  over  the  will  himself  and  expressed  his  satisfaction  at 
it,  but  said  that  he  had  thought  of  leaving  some  of  his  property  in  cha- 
rities, which  he  would  do  on  Monday.  According  to  the  evidence,  the 
deceased  was  so  worn  out  that  he  could  not  go  on  to  complete  his  will; 
the  legacies  do  not  go  near  to  dispose  of  the  bulk  of  his  fortune,  they 
amount  to  about  1200/.,  whereas  his  fortune  is  between  4  and  5000/. 

Biiiinghurst  fetches  the  witnesses,  two  young  men,  neighbours,  and 
not  the  persons  originally  intended  by  the  deceased;  the  deceased  did 
not  speak;  at  one  of  the  witnesses  he  looked  earnestly;  the  other  he 
seemed  to  know;  he  takes  no  notice  though  they  were  not  the  persons 
he  expected. 

Biiiinghurst  conducts  the  whole  of  the  transaction,  he  reaches  the 
pen  and  the  deceased  looks  at  Biiiinghurst  to  show  him  where  to  sign, 
but  does  not  speak  or  take  any  notice;  the  witnesses  sign  their  names 
and  immediately  leave  the  room;  this  is  the  whole  of  the  execution;— 
there  is  no  reading  over,-— not  a  word  exchanged, — it  is  all  the  act  of 
the  executor; — what  is  there  to  satisfy  the  Court  that  the  deceased  knew 
the  meaning  of  this  addition  to  his  will  ? — The  attesting  witnesses  give 
no  proof  that  the  deceased  by  an  acquiescing  '*  yes''  knew  the  import 
of  this  latter  end  of  the  paper. 

The  silence  of  the  deceased  and  the  active  agency  of  Mr.  Biiiinghurst 
increase  the  demands  of  the  law;  there  is  no  appearance  affirmatively 
of  fraud  or  imposition.  The  Court  also  does  not  presume  fraud;  but  the 
Court  demands  proof. 

(a)  Digest:  lit.  34.  Tit  8.  "De  eo  quod  quia  sibi  adscrip^t  in  testamento." 


1  Phillimobe.  187.  71 

Whtt  dre  the  circumstances  relied  upon  in  addition  to  the  execution  ? 
declarations  that  he  would  give  his  sister  only  one  shilling,  but  nothing 
to  show  that  he  intended  to  appoint  Mr.  Billinghurst  executor  and  re- 
siduary legatee,  nothing  in  the  way  of  previous  declaration  on  this  point 
The  matter  is  brought  up  to  the  account  given  by  the  subscribing  wit- 
nesses and  there  it  ends.  There  is  a  complete  absence  of  instructions 
and  of  all  declarations  of  intention  respecting  Mr.  Billinghurst;  there  is 
no  proof  that  the  deceased  had  any  knowledge  of  the  transaction. 

At  the  same  time  it  is  to  be  remembered  that  he  had  a  great  regard 
and  friendship  for  Billinghurst,  and  also  for  the  maid  servant  Sarah 
Warner,  and  it  is  not  improbable  that  he  might  have  intended  Billinghurst 
to  be  executor,  and  to  have  given  him  and  Sarah  Warner  some  legacy, 
but  the  Court  cannot  act  upon  probabilities;  it  must  have  proof.    ^ 

In  the  absence  of  all  instructions  from  the  deceased  the  declaration 
spoken  to  by  Mrs.  Warburton  is  very  material;  an  exceptive  allegation 
has  been  given  in  to  the  character  of  this  witness;  the  result  of  it  is  that 
her  character  is  left  much  where  it  was.  Without  an  exceptive  plea  the 
Court  would  have  been  much  on  its  guard  for  fear  of  misrepresentation 
as  to  a  declaration  of  this  sort;  Mrs.  Warburton  states  that  Biilinghurst 
told  her  that  <<a  few  hours  after  the  deceased's  death,  when  she  was 
conversing  with  him  on  the  deceased's  mode  of  life,  and  the  miserable 
state  in  which  he  died  although  he  was  worth  so  much  money,  and  re<* 
specting  his  being  a  man  of  large  property;  the  said  Mr.  Billinghurst 
then  said,  speaking  of  Joseph  Leonard,  he  sent  for  me  last  nighty  and 
he  then  made  something  of  a  willy  and  he  was  so  very  ignorant  that 
he  had  no  idea  but  that  the  girl  (meaning  the  deceased's  said  servant 
Sarah  Warner j)  and  I  might  sign  his  will,  and  that  that  would  be 
sufficient;  or  the  said  Mr.  Billinghurst  made  use  of  words  to  that  effect, 
meaning  that  the  deceased  thought  them,  the  said  William  Billinghurst 
and  Sarah  Warner,  competent  to  become  subscribed  witnesses  to  the 
said  will;  and  the  deponent  observed  that,  as  they  were  not  proper  per* 
sons  to  sign  such  will,  she  supposed  the  deceased  had  left  them  legacies; 
and  Mr.  Billinghurst  then  replied  that  he  (meaning  the  deceased)  had 
done  so,  and  that  he  had  left  him  500/.  and  had  pressed  him  many  times 
over  to  know  if  that  would  satisfy  him,  and  if  it  did  not  he  should  have 
more,  and  that  the  answer  he  had  given  was  that  he  was  thoroughly  sa- 
tisfied; and  he  then  added  that  out  of  the  sum  of  500/.  he  was  to  bury  the 
deceased  and  collect  in  his  book  debts  and  settle  his  affairs,  and  that  he 
hoped  Miss  Leonard  would  make  no  disturbance  about  it,  but  would  pay 
all  the  legacies,  for  there  would  still  be  sufficient  for  her  as  the  deceased 
bad  willed  not  so  much  as  1500/.  sterling,  as  all  the  legacies  consisted  of 
stock  except  his  own  which  was  500/.  sterling;  and  he,  the  said  William 
Billinhurst,  said  at  the  same  time  that  the  deceased  was  tired  that  night 
and  could  not  think  of  any  thing  more  he  wished  to  do,  and  had  desired 
him  to  come  on  Monday  following  to  finish  the  will  as  he  thought  of 
leaving  some  legacies  to  charities.'' 

It  is  singular  if  the  deceased  did  not  think  he  had  finished  his  will 
that  he  should  interpose  an  executor  and  residuary  legatee;  it  has  been 
argued  that  the  declarations  of  the  deceased  might  have  the  effect  of 
supplying  the  two  legacies;  the  Court  feels  a  strong  inclination  to  pro- 
nounce for  them,  but  it  has  considerable  hesitation  in  this  respect,  being 
unwilling  to  depart  from  its  usual  rules.  I  shall  take  time  to  consider 
as  to  the  point  of  these  two  legacies;  recomniending  to  the  parties  to  con- 
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aider  (particularly  as  the  sister  if  the  deceased  had  lived  would  certainly 
have  been  cut  off  with  a  shillings)  whether  they  shall  not  pay  them. 

I  have  no  hesitation  in  pronouncing  that  the  party  has  failed  in  proof 
of  that  part  of  the  will  which  is  applicable  to  the  appointment  of  the  ex* 
ecutor  and  residuary  legatee.  » 

I  pronounce  therefore  against  the  last  clause  of  the  will)  but  in  favour 
of  the  first  part  of  it;  and  I  reserve  the  consideration.of  the  two  legacies. 


BILLINGHURST  y.  VICKERS,  formerly  LEONARD.— p.  199. 

Judgment  on  the  reserved  question. 

Sir  John  Nichoix. 

The  opinion  of  the  Court  has  already  been  given  on  the  principal  part 
of  this  case.  It  has  been  stated  that  the  first  part  of  this  will  which  was 
alleged  to  be  in  the  hand-writing  of  the  deceased  is  su£&ciently  proved; 
but  that  there  is  a  failure  of  proof  as  to  the  appointment  of  the  executor 
and  the  disposition  of  the  residue. 

The  Court  took  time  to  deliberate  respecting  the  proof  of  two  lega- 
cies, VIZ.  400/.  3  per  cents  to  a  maid  servant,  and  500/.  to  the  executor 
Mr.  Billinghurst. 

Considering  that  the  capacity  of  the  deceased  was  extremely  doubtful 
at  the  time  of  execution;  that  t(iere  is  a  total  absence  of  proof  of  any  in* 
structions  for  these  legacies,  or  any  thing  which  could  be  considered  as  a 
substitute  for  instructions;  that  these  legacies  are  in  the  hand-writing  of 
one  of  the  legatees;  that  the  whole  transaction  was  conducted  by  the 
two  interested  parlies;  it  would  be  extremely  dangerous  to  accept  decla* 
rations  however  probable  and  circumstantial  made  by  those  very  per- 
sons after  the  deceased's  death  as  any  and  the  only  evidence  to  supply 
the  want  of  instructions,  being  wholly  unsupported  by  any  sort  what« 
ever  of  testamentary  declarations,  or  of  recognitions  made  by  the  de- 
ceased himself.  The  safer  course  is  to  adhere  to  the  rule;  that,  when 
the  capacity  is  doubtful  at  the  time  of  execution,  and  there  is  no  evidence 
of. instructions,  especially  where  the  act  is  done  through  the  agency  of 
the  party  interested,  the  proof  of  mere  execution  is  insufScient. 

I  pronounce  therefore  for  that  part  of  the  will  which  is  in  the  de« 
ceased's  hand-writing,  and  the  executor  has  failed  in  proof  of  the  rest. 


THE  (fl)  PECIXLIAUS*  COURT  OF  CANTERBURY. 


AUGHTIE  V  AUGHTIE.— p.  201. 

Marriage  annulled  by  reason  of  affinity. 

jupgment. 
Sir  John  Nicholl. 

This  is  a  suit  for  nullity  of  marriage,  by  reason  of  affinity.     If  is 
brought  by  Charlotte  Aughtie  against  William  Aughtie,  to  declare  a 

(a)  A  Peculiar,  in  the  ecclesiastical  acceptation  of  the  term,  is  a  district 
exempt  from  the  jurisdiction  of  the  ordinary  of  the  diocese.    The  Peculiars  of 
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marriage  solemnized  between  them  to  be  void^  on  the  ground  of  his 
being  the  brother  of  her  former  husband. 

There  can  be  no  doubt,  if  this  is  the  case,  that  such  a  marriage  is  pro-  ^ 
htbited  by  law,  and  'Voidable."    The  facts  necessary  to  be  proVed,  are 
the  two  marriages,  and  that  the  two  husbands  were  brothers. 

Three  witnesses  have  been  examined,  who  very  satisfactorily  prove 
the  case;  Gabriel  Waterer  states,  that  he  was  the  uncle  of  the  twp  hus- 
bands, being  half  brother  to  William  Aughtie,  their  common  father : 
Rose  Bottom  was  aunt  to  the  woman,  and  was  present  at  both  the  mar- 
riages :  and  thirdly,  Archibald  Campbell  Russell  was  well  acquainted 
with  all  the  parties,  the  woman  and  both  the  husbands. 

It  appears  that  Gabriel  Aughtie  married  Charlotte  Scott,  on  the  27th 
of  February,  1791;  ten  children  were  the  issue  of  this  marriage,  of 
vrhom  eight  are  alive;  the  husband  died  in  December,  1806.  On  the 
27th  of  February,  1808,  the  widow  married  William  Aughtie;  the  sub- 
sequent cohabitation  of  these  parties,  and  the  birth  of  a  child  are 
proved;  the  legality  of  the  latter  marriage  was  canvassed  before  it  took 
place,  and  strong  remonstrances  were  used  with  both  parties  to  pre- 
vent it. 

Under  these  circumstances,  there  is  clear  and  satisfactory  evidence 
of  the  facts  necessary  to  be  proved,  and  I  pronounce  for  the  nullity. 

A  question  being  raised  as  to  costs. 

Per  Curiam.  ^^ 

The  parties  are  very  much  pari  delicto:  The  marriage  being  void,  ^ 
ab  initio," the  husband  has  acquired  no  right  over  the  property  of  wife.i^*'^T. 
Mr.  Russell  told  her  the  marriage  was  illegal,  and  endeavoured  to  dis- 
suade her  from  it,  without  effect;  both  parties  too  are  involved  in  the 
incest     I  shall  give  no  costs.  ;^^  j[^  */X  S.  r^  i. 

the  archbishops  had  their  origin  from  the  privileged  jurisdiction  which  they  ex- 
ercised in  those  places  where  the  archiepiscopal  palaces  and  possessions  were 
mtuated.  Within  the  province  of  Canterbury  there  are  more  than  an  hundred 
Peculiars :  but  the  term  »ar  t^^x^^  ^^  applied  to  thirteen  parishes  within  the 
City  of  London,  and  the  several  parishes  composing  the  deaneries  of  Croydon 
in  surry,  and  Shoreham  in  Kent,  of  these  the  Dean  of  the  Arches  is  Judge.  In 
the  other  Peculiars,  the  jurisdiction  is  exercised  by  commissaries ;  from  whose 
sentence  an  appeal  lies  to  the  Court  of  Arches. 


ARCHES  COURT  OF  CANTERBURY. 

BALFOUR  V.   CARPENTER,  falsely  calling  herself  BALFOUR. 

p.  204. 


{Jin  appeal  from  the  Consistory  Court  of  Exeter,) 


The  article  of  an  allegation  admitted,  which  pleaded  that  a  licence  graAd4y 
the  bishop  of  Winchester's  commissary  for  Surry,  would  not  be  valid  for  a 
marriage  contracted  within  the  diocese  of  Winchester^  but  without  the  juris- 
diction of  the  commissary  for  Surry. 
Vol.  r.  10 
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J  7^j  g^  yl^  .  LOVEDEN  V.  LOVEDEN.— p.  208- 


(An  Jippeal  from  the  Consistory  Court  of  London.) 


Alimony  given  from  the  date  of  the  sentence  and  the  appeaL 


PANCHARD  V.  WEGER.— p.  218. 

An  executor,  for  whom  an  appearance  had  been  given,  dismissed.    And  a  paitf 
having  admitted  an  interest,  held  not  to  be  at  liberty  to  retract  it. 

Isabella  Swainston  widow,  by  her  will,  dated  January  6,  1810, 
gave  her  niece,  Harriet  Weger,  20/.,  in  consequence  of  ill  behaviour, 
and  gave  all  her  other  effects  to  her  executors,  in  trust  for  John  Louis 
Panchard  and  Louisa  Rosalette,  otherwise  Rosalie  St.  Claire,  and  to  her 
niece,  that  should  be  living  at  her  decease,  (save  and  except  the  said 
Harriet  Mary  Weger,)  share  and  share  alike,  with  benefit  of  survivor- 
ship; and  her  linen  and  wearing  apparel  to  be  at  the  discretion  of  her 
executors;  and  appointed  John  Louis  Panchard,  Richard  Reece,  M.D., 
and  John  Baker,  executors. 

By  a  codicil,  bearing  date  31st  January,  1810,  she  appointed  Major 
John  Johnson  an  executor. 

A  caveat  was  entered  against  these  testamentary  instruments,  which 
was  warned  in  the  name  of  all  the  executors.  Mr.  George  Jenner  then 
appeared  as  proctor  for  the  executors,  and  prayed  probate.  Mr. 
Townsend  appeared  as  proctor  for  Harriet  Mary  Weger,  and  alleged 
her  to  be  the  niece  and  the  next  kin  of  the  deceased,  and  prayed  an 
answer  to  her  interest.  The  proctor  for  the  executors  admitted  Harriet 
Mary  Weger's  interest;  but  in  the  following  term  he  retracted  this  ad- 
mission, and  denied  the  same;  he  declared  also  that  he  proceeded  no 
further  for  John  Louis  Panchard. 

Townsend  prayed  to  be  heard  on  petition.  An  act  in  petition  was 
accordingly  entered  into  by  both  proctors. 

By  this  petition  Jenner  prayed,  that  Mr.  Panchard  might  be  dismiss- 
ed from  the  suit,  and  that  Townsend  might  be  assigned  to  declare  whe- 
ther he  would  propound  the  interest  of  his  client;  and  Townsend,  on 
the  other  hand,  contended,  that  the  interest  of  his  client  having  been 
once  admitted,  he  could  not  be  put  on  proof  of  it;  and  that  an  appear- 
ance having  been  given  for  Mr.  Panchard,  he  could  not  be  dismissed 
before  the  termination  of  the  suit. 

Judgment. 

Sir  John  NicHOLt. 

On  this  petition,  amongst  several  others,  two  principal  points  are 
i%adi|K — 

First,  whether  a  proctor,  having  given  an  appearance  for  several  exe- 
cutors, and  now  declaring  that  he  proceeds  no  further  on  the  part  of 
one  of  them,  is  entitled  to  obtain  the  dismissal  of  that  executor? 

Secondly,  whether  a  proctor,  who  has  appeared  for  the  executors, 
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having  admitted  the  interest  of  the  party  opposing  the  will^  can  now 
retract  that  admission^,  and  put  the  party  to  proof  of  his  interest  ? 

Mr.  Panohardy  the  executor,  for  whose  dismissal  the  application  is 
made,  was  in  the  East  Indies  at  the  time  of  the  deceased's  death,  and 
is  there  now;  the  appearance,  therefore,  was  given  without  authority 
from  him;  no  proxy  has  been  exhibited  for  him;  it  is  not  unusual  for  the 
Court  to  dismiss  an  executor  who  has  not  intermeddled  with  the  effects, 
or  gone  to  such  a  length  in  a  cause  as  to  render  himself  liable  to  costs. 
I  think  in  this  case,  the  fact  of  his  absence  in  the  East  Indies  is  a  suf- 
ficient justification  to  the  Court  for  dismissing  him;  his  being  party  to 
the  suit  might  occasion  delay  and  inconvenience  in  the  administration 
of  justice;  he  might  be  called  upon  for  answers.  Considering  this,  and 
that  he  has  never  given  any  authority  for  his  appearance,  I  shall  dis- 
miss him. 

As  to  the  second  point,  it  appears  that  from  two  of  the  executors  an 
appointment  had  been  made  of  a  proctor  before  the  interest  of  the  ad- 
verse party  was  admitted;  the  third  executor  afterwards  appoints  the 
same  proctor. 

I  apprehend,  from  the  practice  Of  the  Court,  a  proctor  will  not  ad" 
mit  an  interest  without  authority.  I  must  assume  therefore,  the  fact  not 
being  denied,  that  the  admission  has  been  made  with  the  privity  of  all 
the  executors;  then  the  question  is,  whether  they  shall  now  be  permit- 
ted to  retract  that  admission  ?  In  all  cases  it  is  the  more  convenient 
practice  to  admit  the  interest  of  a  party;  it  saves  great  expense  and 
delay;  by  it  the  party  is  admitted  a  contradictor;  no  ground  is  asserted 
for  retracting  the  admission  here;  no  third  party  can  be  injured  by  it; 
the  executors  must  prove  their  will;  and  their  admission  does  not  bind 
any  of  the  next  of  kin.  It  has  been  thrown  out  in  argument  on  the  part 
of  the  executors,  that  if  the  Court  should  permit  this  admission  to  be 
retracted,  the  party  opposing  the  will  must  go  on  and  prove  her  inte- 
rest before  she  can  be  admitted  to  oppose  the  will;  I  have  always  un* 
derstood  the  practice  to  be,  that  the  parties  must  go  on  pari  passu. 

In  Burrows  v.  Belchy  Prerog.  Hilary  Term,  1793,  the  interest  was 
denied  and  propounded;  the  will  also  was  propounded;  but  before  a  wit- 
ness was  examined,  the  party  whose  interest  was  denied,  gave  an  alle* 
gation  opposing  the  will.  It  was  objected  by  Dr.  Harris,  that  he  had 
no  right  to  give  an  allegation  in  opposition  to  the  will  till  he  had  proved 
his  interest;  but  the  Court  said,  that  in  cases  of  this  description  the  par- 
ties were  to  proceed  together,  and  over-ruled  the  objection,  and  I  have 
always  understood  the  rule  to  be  so;  it  was  so  held  abo  in  fValler  and 
Smith  V.  HeseUincy  and  v.  Burgh,  ante,  67. 

I  should  have  been  of  opinion  therefore,  if  the  executors  had  been  at 
liberty  to  retract  their  admission,  that  still  the  parties  must  have  gone 
on  together;  but  I  shall  not  permit  the  interest  which  has  been  admitted 
by  the  executors  to  be  now  denied;  as  it  gives  the  party  no  other 
benefit  tha^  the  right  of  opposing  the  will. 


PASSMORE  V-  PASSMORE.— p.  216. 

An  extract  from  a  letter  propounded  as  a  codicil,  rejected. 

Hbstrt  Passmore,  of  Exmouth,  in  the  county  of  Devon^  died  in  the 
autumn  of  1810. 
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An  allegation  was  given  in  propounding  a  will,  dated  the  26th  of 
March,  1793,  and  a  codicil,  dated  the  20th  of  August,  179S.  The  will 
was  a  formal  instrument,  regularly  executed  and  attested;  but  the  codicil 
was  part  of  a  letter,  written  by  the  deceased,  when  he  was  on  board  a 
ship,  at  the  Motherbank,  and  bound  on  a  voyage  to  the  East  Indies,  to 
his  brother,  who  was  also  his  attorney;  the  letter  was  of  very  consider- 
able length:  the  extract  propounded  occurred  in  the  middle  of  it^  and 
was  as  follows: — 

'^  As  to  your  daughters  all,  they  give  me  pleasure,  to  see  their 
very  great  attachment  to  their  parents.  Do  not  mean,  however,  to 
exclude  Abraham  in  that  particular;  he,  1  know,  has  a  good  heart 
Also,  with  regard  to  Udrey,  he,  poor  fellow,  I  believe,  is  not  men- 
tioned in  my  will  hitherto,  though  think  he  was  born  at  the  time  it 
was  made;  how  he  slipt  my  memory  I  know  not;  my  design  was  not 
to  do  so.  I  do  now  empower  you,  as  my  attorney,  to  make  him 
equal  with  my  other  nephews.  As  to  Henry,  he  is  heir  to  his  father's 
part,  and,  1  suppose,  grandfather;  if  so,  he  will  be  best  off;  indeed  I 
wish  it  so,  for  his  father's  sake.  Oh,  how  do  I  bewail  the  loss  of  that 
young  man." 

An  extract  from  a  memorandum  book,  in  the  hand-writing  of  the  de- 
ceased, was  also  exhibited  to  the  Court,  viz. 

"  Brother  Abraham,  -  -  -  iB  500 

*'  Brother  George,  ...  500 

'*  Sister  Jane,  -  .  .  .  750 

<<  Jane  Mitchell,  .  -  -  .  500 

'<  Christiana  Brooks,  -  -  -  500 

<<  Maria  Engels,  ....  400 

<' Abraham  Passmore,  jun.       ...  450 

'*  Udney  Passmore,  ...  400 

<<  Richard  Passmore,  -  -  .  250 

'<  Mrs.  Abraham  Passmore,      -  -  .  loo 

"  R.  Brook,  -  -  -  -  100 


de4,350 


<<The  above  I  mean  to  bequeath  to  the  names  opposite  the  sums. 

"  October  12,  1804. 

"  HENRY  PASSMORE." 

Adams  against  the  codicil. 

Stoddart  in  support  of  it. 

Judgment. 

Sir  John  Nicholl. 

The  question  arises  respecting  a  paper  propounded  as  a  codicil  to  tho 
will  of  Henry  Passmore. 

The  allegation  pleads  the  fact  of  a  will  in  1793, — several  bequests  that 
it  contained,— the  death  of  several  parties  benefited  under  it, — and  that 
it  was  formally  drawn  and  regularly  executed^  and  attested  by  two  wit- 
nesses. 

The  third  article  propounds  the  paper  on  which  the  question  arises, 
and  states,  that  the  deceased  intending  to  dispose  of  the  lapsed  shares  in 
the  will,  and  to  provide  for  a  nephew  and  great  nephew,  wrote,  when 
on  board  a  ship  at  the  Motherbank  about  to  sail  for  the  East  Indies,  a 
letter,  which  it  is  contended  may  operate  as  a  codicillary  disposition. 
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That  the  instrument  is  in  the  form  of  a  letter  is  not  a  conclusiye  ob- 
jection against  it; — various  instruments  not  exactly  in  the  form  of  a  will, 
— letters, — deeds  of  gift, — marriage  settlements, — have  been  held  to 
be  testamentary,  if  the  Court  has  been  satisfied  as  to  the  intention  of  the 
testator.  It  has  been  sufficient  if  they  have  contained  directions  how 
property  should  be  disposed  of  in  the  event  of  death;  nor  has  it  been 
held  necessary  that  they  should  be  in  direct  and  imperative  terms;  wish- 
es and  requests  have  been  deemed  sufficient. 

The  Court  must  judge  from  the  form  of  the  paper, — from  its  nature, — 
contents, — and  appearance, — whether  it  was  written  and  intended  as  a 
formal  permanent  will,  which  it  must  be  presumed  the  deceased  meant 
should  operate  unless  some  act  was  done  to  revoke  it;  or  whether  it  was 
a  deliberative  and  temporary  paper,  which  expressed  the  impression  and 
wishes  of  the  moment,  and  was  never  afterwards  thought  of  or  adverted 
to.  In  the  latter  case,  it  can  only  be  established  by  the  aid  of  extrinsic 
circumstances.  This  principle,  J  apprehend,  was  recognized,  restored, 
and  re-established  by  the  Court  of  Revie.w  in  the  case  of  Maiihews  v. 
WarneTy  4  Vesey  Jun.  186. 

The  paper  in  the  present  instance,  is  a  very  long  letter,  written  by  the 
deceased  to  his  brother,  who  was  also  his  attorney,  just  previous  to  his 
setting  sail  on  an  East  India  voyage:  the  letter  embraces  all  sorts  of 
subjects,  some  important  and  some  trifling;  it  is  written  with  erasures 
and  alterations;  in  the  midst  of  it  the  passage  which  has  been  propound- 
ed occurs. 

Wkftt  would  have  been  the  effect  of  this  letter  if  the  deceased  had 
died  during  the  voyage,  and  while  his  brother,  continued  to  act  as  his 
attorney,  would  have  been  a  different  question;  but  I  cannot  suppose  he 
intended  this  as  a  permanent  testamentary  act,  nor  perhaps  as  any  tes- 
tamentary act  at  all;  though,  if  he  had  died  on  the  very  voyage,  it  might 
have  been  established  as  deeds  of  gift  and  instruments  sometimes  are,  in 
order  to  prevent  intentions  from  being  defeated.  But  the  deceased  re- 
turned from  this  voyage;  he  lived  a  great  many  years  afterwards;  and  it 
18  not  pleaded  that  he  ever  made  the  least  reference  to  this  letter;  nor  is 
there  the  suggestion  of  any  recognition  in  it:  but  something  of  a  contra- 
ry inference  is  to  be  deduced  from  a  book  which  has  been  produced, 
containing  a  memorandum  of  persons  to  whom  he  intended  to  bequeath 
his  property;  this  memorandum  is  dated  October,  1804.  The  disposi« 
tion  is  on  a  different  plan;  specific  sums  are  given  to  each  person,  instead 
of  dividing  the  property  into  parts;  he  had  made  a  former  will,  in  a 
regular  and  formal  manner;  he  intended  to  make  a  future  will  after  the 
same  manner. 

Upon  the  whole  view  of  the  circumstances,  I  am  satisfied  that  the  de- 
ceased never  intended  this  letter  to  operate  as  a  permanent  disposition 
of  his  property;  there  is  nothing  to  repel  the  presumption  against  it  of 
an  incomplete  and  imperfect  paper;  and  I  shall,  therefore^  reject  the  al- 
legation. 
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ARCHES  COURT  OF  CANTERBURY. 

BALFOUR  y.  CARPENTER,  falsely  calling  herself  BALFOUR. 


•An  Jippealfrom  the  Consistory  Court  qf  Exeter, 


A  marriage  annulled  by  reason  of  the  minority  of  the  husband,  and  the  want  of 

his  father's  consent. 


HIGH  COURT  OF  DELEGATES. 

COPE  V.  BURT,  falsely  calling  herself  COPE.— p-  324. 


J3n  Jlppeal  from  the  Arches  Court  qf  Canterbury. 


A  marriage  under  a  licence,  in  which  one  of  the  parties  was  described  by  a  false 

Christian  and  surname,  held  to  be  valid. 


ARCHES  COURT  OF  CANTERBURY. 

TATTERSALL  v.  KNIGHT.— p.  233. 


•5n  Appeal  from  the  Consistory  Court  of  Gloucester. 


A  ikcnlty  for  the  erection  of  a  gallery  in  a  Church  granted,  notwithstanding  the 

opposition  of  the  Vicar. 


PREROGATIVE  COURT  OF  CANTERBURY. 

PHILLIPS  V.  BIGNELL  AND  *  OTHERS.— p.  239. 

An  executor  bound  to  exhibit  an  inventory  account,  at  the  suit  of  a  party  interested 

in  the  property  for  which  he  is  executor. 

Daitiel  Laiipstt,  a  yeoman  of  Horknorton,  in  the  county  of  Oxford, 
died  in  the  year  1796,  having  made  a  will,  by  which  he  constituted 
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Richard  Benjatnia  Bignell,  Williams  Meads,  and  David  Salmon,  his 
execotors  ;  and  bequeathed  property  of  various  descriptions  to  be  equal- 
ly divided  amongst  his  three  daughters ;  their  several  shares  to  be  paid 
them  on  their  marriage,  or  their  attaining  the  age  of  twenty*one  years; 
but  in  the  event  of  one  of  them  dying  before  either  of  these  contingea- 
eies,  then  her  share  was  to  be  equally  divided  amongst  the  survivors. 
The  executors  took  probate  of  the  will  in  the  Prerogative  Court  of 
Canterbury,  in  October  1796.  The  two  eldest  daughters  married,  one 
in  1805,  the  other  in  1806,  and  their  husbands  received  their  respective 
shares  of  the  property;^— the  youngest  was  still  a  minor,  (about  seven- 
teen years  of  age,)  and  unmarried. 

In  November  1810,  a  citation  issued  at  the  promotion  of  the  hus- 
bands of  the  two  married  sisters  against  the  executors,  to  exhibit  a  full 
and  partienlar  inventory  of  all  and  singular  the  goods,  chattels,  and 
credits  of  the  deceased,  which  at  any  time  since  his  death  had  come  to 
their  hands,  possession,  and  knowledge.  The  executor  objected  to 
comply  with  this  citation,  on  the  ground  that  they  had  paid  the  two 
eldest  daughters  their  shares  of  the  property  on  their  respective  mar- 
riages, and  had  received  their  husbands'  receipts  in  discharge  of  them  ; 
and  further,  that  the  sums  paid  them  exceeded  in  amount  their  dis- 
tributive proportion. 

Swabey  for  the  executors. 
Barnaby^  contra. 
Judgment. 
Sib  John  Nicholl. 

This  is  a  proceeding  against  the  executors  of  Daniel  Lampett,  for  the 
purpose  of  compelling  them  to  exhibit  an  inventory  and  account: — ^the 
executors  object  to  doing  this,  but  the  law  does  not  readily  admit  ob- 
jections. 

The  Canons  require  an  inventory  to  be  exhibited,  even  before  pro- 
bate is  granted;  and  this  was  the  old  practice  of  this  Court,  and,  indeed, 
is  still  the  practice  in  some  country  jurisdictions.  The  statute  21  H. 
VIII.  c.  5.  s.  4,  requires  executors  and  administrators  to  exhibit  in- 
ventories as  part  of  their  duty,  without  any  proceedings  to  call  upon 
them  to  do  so. 

The  modern  practice,  however,  is  certainly  not  to  render  an  account 
unless  it  shall  be  called  for  ;  but  the  executor  must  remember  that  he 
has  bound  himself  by  his  oath  to  render  a  just  account  when  he  is  by 
law  required.  The  Court  may,  and  in  some  instances  does,  for  the 
protection  and  security  of  the  parties  interested,  require  ex  ojBBcio  that 
an  inventory  shall  be  exhibited  ;  and  though  the  Court  does  not  exact 
this  in  all  cases,  still  it  always  will,  where  a  party  having  an  interest 
in  the  property  applies  for  it. 

It  has  been  laid  down  in  a  variety  of  cases,  that  a  probable  or  con- 
tingent interest  will  justify  a  party  in  calling  for  an  inventory  and  ac- 
count. This  was  so  held  in  Salter  v.  Sladen  (a),  Snow  v.  StruU(b)^ 
and  Myddleion  v.  Rvshoui  (c).  It  is  not  necessary  to  particularize 
the  circumstances  of  these  cases  ;  but  in  all  of  them  it  was  laid  down 
that  a  probable  or  contingent  interest  was  sufficient,  because  the  pro- 
duction of  an  inventory  was  so  much  a  matter  of  duty,  that  the  executor 

(a)  Prerogative,  Michaelmas  Term,  \792, 
Ih)  Prerogative,  Hilary  Term,  1793. 
(c)  See  the  next  case,  p.  81. 
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was  bound  to  exhibit  it,  even  where  there  was  an  appearance  of  inter- 
est in  the  party  calling  for  it.  My  predecessor  so  much  discouraged 
all  hanging  back  in  cases  of  this  description,  that  he  has  generally  coq- 
demned  the  parties  who  have  been  guilty  of  it,  in  costs. 

In  the  present  case,  the  executors  proved  the  will  in  October  1796; 
they  are  now  cited  by  two  of  the  daughters  of  the  testator,  who  are  also 
two  of  the  substituted  legatees  to  exhibit  an  inventory  :  it  is  argued, 
that  they  are  barred  from  making  this  demand,  because  their  respective 
husbands  have  received  releases  tor  their  several  shares  from  the  execu- 
tors. On  the  other  hand,  it  is  stated  that  the  accounts  are  loose  and  in* 
correct ;  this  again  is  denied,  and  it  is  asserted  in  reply,  (which  cer- 
tainly appears  very  extraordinary,)  that  the  sums  paid  exceeded  the 
amount  of  their  respective  shares. 

Here  then  is  a  considerable  estate,  consisting  of  various  descriptions 
of  property,  to  be  sold  and  divided, — monies  to  be  advanced  for  the 
maintenance  and  education  of  children, — interest  to  be  calculated  on 
the  respective  shares, — and  in  short,  an  estate  so  circumstanced,  that 
one  can  scarcely  figure  to  oneself  a  case  in  which  a  more  exact  inven- 
tory and  account  ought  to  have  been  kept  and  stated. 

Two  out  of  the  three  daughters  are  married,  and  accounts  of  their 
property  have  been  rendered  to  their  husbands;  but  it  is  not  averred 
that  they  were  full  and  perfect  accounts,  all  the  executors  state  is,  that 
the  husbands  received  the  shares,  and  gave  releases  for  them;  and  the 
husbands  might  on  their  respective  marriages,  have  accepted  them  in  un- 
suspecting confidence;  but  they  are  mere  receipts,  not  releases,  and  cer- 
tainly not  releases  given  on  a  due  investigation  of  all  the  accounts.  I 
am  not  prepared  to  say  that  they  would  be  a  bar,  even  if  the  parties  had 
no  contingent  interest;  but  here  they  are  residuary  legatees,  to  them 
they  can  be  no  bar;  if  the  unmarried  sister  were  to  die  before  marriage, 
or  under  age,  they  would  be  entitled  to  her  share:  but,  independently 
of  this  consideration,  the  share  of  the  unmarried  sister  cannot  be  ascer- 
tained'without  a  precise  inventory  and  account;  and  the  Court  would 
almost  ex  officio,  for  the  protection  of  her  interest  during  her  minority, 
direct  an  inventory  and  account  to  be  exhibited. 

Lapse  of  time  may  sometimes  weigh  with  the  Court;  the  Court  would 
be  unwilling  to  open  old  accounts  where  documents  have  been  lost,  and 
vouchers  destroyed;  but  the  argument  founded  on  lapse  of  time  does  not 
apply  in  the  present  instance,  since  as  one  of  the  parties  is  a  minor,  all 
the  documents  and  vouchers  must  have  been  preserved,  and  it  is  difficult 
to  surmise  why  the  executors  should  refuse  to  produce  them; — ^when 
the  minor  attains  the  age  of  maturity,  or  marries,  she  will  have  an  un- 
doubted right  to  call  for  them.  No  inconvenience,  therefore,  can  arise 
to  the  parties  from  exhibiting  them. 

Upon  the  whole,  I  think  there  is  no  ground  or  colour  for  this  refusal; 
when  parties  are  acting  fairly,  they  are  rather  desirous  of  making  a 
full  disclosure  than  of  attempting  to  raise  objections  to  it.  The  Court 
is  bound  to  discourage  and  discountenance  any  backwardness  in  cases 
of  this  description;  and*  I  think  I  am  only  following  the  example  of  my 
predecessor,  when  I  condemn  the  executor  in  costs. 
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MYDDLETON  v.  RUSHOUT.— p.  244. 

Ab  executor  bound  to  exhibit  an  inventory  and  account,  at  the  suit  of  a  party 
having  an  interest  in  the  property  for  which  he  is  executor. 

A  CITATION  was  taken  out  by  the  widow  of  Richard  Myddletotiy 
Esq.  of  Chirk  Castle,  against  the  executors  of  her  husband  lo  produce 
an  inyentory;  the  executors  objected  to  comply  with  the  citation,  on 
the  ground  that  the  widow  was  not  so  interested  as  to  entitle  her  to 
call  for  an  inventory,  as  by  her  marriage  settlement  she  had  500/.  per 
annum  settled  on  trustees  for  her..  To  this  it  was  replied,  that  there 
was  a  covenant  that  there  should  be  paid  at  several  instalments  money 
to  make  up  5000/.  stock,  or  in  the  event  of  her  surviving  her  husband, 
so  much  as  would  make  up  the  5000/.  stock;  that  nothing  as  yet  had 
been  paid  towards  making  up  this  sum,  consequently,  the  5000/.  stock 
was  due  to  her,  and  she  was  entitled  to  an  inventory. 

Sir  William  Scoll,  for  the  ^execu tors. 

This  application  rests  on*two  grounds;  ^r^/,  That  an  executor  is  un- 
der a  general  obligation  to  deliver  an  inventory  without  the  application 
of  any  person,  Sfecondlt/y  That  the  party  in  this  suit  is  a  creditrix,  and 
therefore  has  a  specific  interest. 

As  to  the  first  point,  it  is  true,  the  executor  engages  to  furnish  an  in- 
ventory when  required  by  law;  but  he  is  not  considered  as  imperiously 
obliged  to  deliver  it,  unless  at  the  instance  of  a  person  interested;  at 
least  it  is  not  the  practice  of  the  Court  ex  officio  to  call  for  one;  there- 
fore, there  has  been  no  failure  of  duty.  Secondly,  The  parties  usually 
applicants  are  the  next  of  kin,  or  creditors  who  are  immediately  and 
directly  interested;  but  here  the  party  states  herself  to  be  interested  un- 
der a  marriage  settlement  by  which  money  was  to  be  paid,  partly  in 
the  lifetime  of  the  husband,  and  partly  after  his  death,  to  trustees  for 
her  use;  thus  she  is  a  creditrix  only  in  equity;  the  legal  creditors  are 
the  trustees;  the  widow's  interest  is  merely  equitable,  and  not  to  be  at- 
tended to  in  a  mere  court  of  law. 

When  legacies  are  in  trust,  it  is  always  held  that  the  trustee,  and  not 
cestui  qui  trust,  must  sue. 

Dr.  Nicholl,  contra.  ^ " 

The  Court  will  call  for  an  inventory  on  the  showing  of  any  kind  of 
interest.  In  Sladen  v.  Sailer^  Prerog.  Mich.  Term,  1792,  a  suit  was 
pending  before  the  Lords  of  Appeal  on  a  question  of  joint  capture;  it 
was  not  determined  whether  Sladen  would  be  entitled  to  claim  any 
thing  from  Salter;  and,  therefore,  it  was  argued  that  he  had  no  interest 
to  entitle  him  to  call  upon  Salter's  executors  for  an  inventory;  but  the 
Court  held  that  where  even  the  party  can  show  any  kind  of  interest,  it 
will  enforce  the  call  for  an  inventory.  That  this  could  be  no  hardship, 
for  the  executor  was  bound  both  by  the  stat.  of  H.  VIII.,  and  his  oath, 
to  do  it,  though  this  was  not  ordinarily,  and  in  all  cases  enforced;  the 
Court  held  that  a  probable  interest  was  sufficient,  and  said  that  it  knew 
no  case  where  such  an  interest  had  been  shown,  and  the  application  had 
been  refused. 

The  wife  has  an  interest  here;  a  certain  sum  should  be  raised  for  her 
use;  none  of  that  money  has  been  paid;  she  has  an  interest  to  discover 
the  effects;  suppose  she  wanted  to  institute  a  suit  to  compel  the  trustees^ 

Vol.  I.  11 
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to  recover,  it  would  be  necessary  to  see  all  the  assets;  but  she  is  the  per- 
son really  interested,  for  the  trustees  are  to  pay  oyer  to  hen 

Judgment. 

Sir  W.  Wynne. 

This  is  aisuit  brought  by  the  widow  against  the  surviving  executor  of 
her  husband  for  an  inventory;  the  executor  has  appeared  under  protest, 
stating  a  settlement,  and  that  on  2,500/.  being  granted  to  Mr.  Myddle- 
ton,  500/.  was  assigned  to  trustees  to  be  set  apart  annually,  paying  ia« 
terest  to  her;  and  if  by  this  payment  at  the  death  of  Mr.  Myddletoo, 
it  did  not  amount  to  5000/.  stock,  his  executors  were  three  months  after 
his  death  to  pay  that  sum  to  trustees  for  her  use.  It  is  stated  that  no 
such  sum  has  been  paid,  so  that  5000/.  is  now  due  to  her  from  the  es* 
tate;  this  is  not  denied,  but  it  is  contended  that  she  is  not  a  legal,  but  aa 
equitable  creditor,  and  that  therefore  she  is  not  entitled  to  an  inventory. 

I  never  heard  of  this  distinction,  nor  can  I  see  any  reason  for  it;  the 
legal  interest  cannot  be  enforced  in  the  Ecclesiastical  Court  more  than 
the  equitable  one. 

The  statute  of  H.  VIII.  requires  all  exeoutors  to  give  an  inventory; 
this  is  not  required  of  all  executors  in  practice,  and  the  Court  always 
enquires  into  the  interest  of  any  party  requiring  one;  but  when  it  sees 
any  kind  of  interest,  it  enforces  that  which  is  by  law  generally  reiquired. 

I  know  of  only  one  case  in  which  it  could  be  refused;  i.  e.  if  a  cre- 
ditor had  brought  a  suit  in  Chancery  for  a  discovery  of  assets  in  such  a 
ease,  the  Court  has  said  that  the  party  shall  not  proceed  in  both  Courts; 
this  is  not  suggested  here.  I  see  no  ground  for  the  objection,  and  I 
pronounce  against  the  protest,  with  costs. 


MOSS  V.  BRANDER.— p.  254. 

A  will  set  aside  for  want  of  adequate  proof,  and  one  of  an  earlier  date  esta- 
blished. 

Judgment. 

Sir  John  Nicholl. 

This  case  arises  upon  two  wills  of  Hannah  Brander,  and  it  has  re- 
quired the  full  attention  of  the  Court.  The  deceased  was  a  feme  co- 
verte. — I  have  already(A)  decided,  that  under  a  power  given  to  her  Iq 
the  form  of  a  bond,  she  could  make  a  will;  and  that  I  am  bound  to  en- 
quire into  the  factum  of  the  instruments  propounded. 

One  of  them  is  propounded  by  Moss,  who  is  not  an  executor,  but 
the' residuary  legatee;  it  is  dated  the  25th  of  August,  1801. — The  other 
is  propounded  by  the  husband,  and  is  dated  the '25th  of  May,  1806. 

The  former  is  regularly  prepared,  formally  executed,  and  attested  by 
two  witnesses.  The  drawer  of  it  (Mr.  Bevan)  has  been  examined;  and 
he  proves  that  the  instructions  were  given  by  the  deceased,  that  he  pre- 
pared the  will  from  those  instructions,  and  delivered  it  to  her.  One  of 
the  subscribing  witnesses  proves  the  execution;  and  the  death,  and  cha- 
racter, and  handwriting  of  the  other,  are  also  proved.  So  that  the  fac- 
tum of  this  will  being  established,  it  would  be  entitled  to  probate,  un- 
less revoked  by  the  subsequent  will;  and  the  true  question  in  this  case 
is,  the  factum  of  the  second  will. 

This  will  is  not  formally  drawn  up; — it  is  on  a  scrap  of  paper  written 

(o)  Trinity  Term,  1809. 
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on  both  aides; — it  is  attested  by  only  one  witness,  Mr.  Wilson,  who  is 
also  the  drawer  of  it; — he  describes  himself  as  a  calico  glazer,  and  says^ 
*<  He  was  slightly  acquainted  with  the  deceased  for  about  two  years,  by 
occasionally  calling  at  her  husband's  house;  that  on  a  Sunday  afternoon, 
about  the  25th  of  May,  1806,  he  called;  and  after  having  been  there  some 
short  time,  the  deceased  asked  him  if  he  would  write  her  will;  the  depo- 
nent told  her  he  had  no  objection,  but  it  was  a  thing  he  had  never  done  for 
a  person  in  his  life.  Her  husband  offered  to  go  for  some  paper;  the 
deceased  said  no,  there  is  a  piece  on  the  table  that  will  do;  I  have  not 
a  great  deal  to  say,  for  I  am  very  ill,  and  shall  not  be  able  to  sit  up 
long."  That  he  then  wrote  according  to  her  order;  and  the  paper  be* 
ing  shown  him,  he  says,  **  that  he  drew  and  wrote  the  same  by  the  dic- 
tation and  desire  of  the  deceased,  and  in  her  presence,  and  in  the  pre- 
sence of  her  husband;  that  he  then  read  it  all  over  to  her,  and  she  said 
she  was  very  well  satisfied  with  it,  and  asked  her  husband  if  he  was  so, 
and  he  said  yes.  That  the  deponent  then  asked  the  deceased  if  she 
would  sign  it,  and  she  said  yes,  and  set  her  name  thereto.  That  he 
thought  there  should  be  a  seal;  she  said,  there  is  one  on  the  table,  I  will 
put  it  on  myself,  which  she  did,  and  said  she  declared  it  as  her  will, 
and  asked  the  deponent  if  it  would  be  proper  for  him  to  sign  it^  and 
the  deponent  accordingly  signed  his  name  as  witnessing  the  execution 
thereof." 

Now  the  evidence  of  this  single  witness,  being  the  only  proof  offered 
in  support  of  the  will; — a  will  exclusively  in  the  favour  of  the  husband; 
made  in  the  presence  of  the  husband,  when  the  deceased  is  stated  to 
have  been  very  ill;— and  notwithstanding  her  marriage,  (being  then  a 
widow,)  she  had  reserved  a  power  of  disposing  of  certain  property,  and 
had  actually  exercised  that  power  in  1801,  in  favour  of  her  relations, 
the  evidence  of  this  single  witness,  requires  to  be  carefully  considered, 
for  it  is  only  on  the  full  belief  of  his  testimony  that  the  will  can  be 
established. 

His  account  then  is,  that  he  was  only  slightly  acquainted  with  the  de- 
ceased by  calling  on  her  husband; — he  was,  therefore,  the  friend  of  the 
husband; — that  he  never  drew  a  will  before  in  his  life; — that  this  will 
was  written  off  at  once  upon  this  sheet  of  paper,  without  any  draft,  or 
previous  note  or  memorandum;— >that  it  wa9  immediately  read  over,— > 
and  immediately  signed. 

Then,  let  us  observe  how  this  calico-glazer,  writing  at  the  dictation 
of  this  sick  woman,  who  herself  from  another  paper  which  has  been 
exhibited  appears  to  have  been  but  an  illiterate  person,  has  expressed 
this  will — and  how  the  paper  is  written;— it  is  in  these  words: — 

<<  This  is  the  last  will  and  testament  of  me,  Hannah  Brander,  of 
Susannah  Row,  Shoreditch,  in  the  county  of  Middlesex,  which  I  now 
make  and  publish  by  virtue  and  in  pursuance  of  the  settlement  made 
on  my  marriage  with  my  present  husband,  Andrew  Brander,  in  man- 
ner following: — I  give  and  bequeath  the  sum  of  five  hundred  pounds 
of  lawful  money  of  Great  Britain  to  my  present  husband,  Andrew 
Brander,  which  was  settled  on  me  at  my  marriage  with  him,  hereby 
revoking  all  former  wills  by  me  at  any  time  heretofore  made,  and  do 
declare  this  only  to  be  my  last  will  and  testament.  In  witness 
whereof  I  have  hereunto  set  my  hand  and  seal,  this  twenty-fifth  day 
of  May,  one  thousand  eight  hundred  and  six;  HANNAH  BRAN- 
DER. (LS.)  in  the  presence  of  witness, 

["WILLIAM  WILSON."] 
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Here  then  is  as  perfect  and  as  technical  a  form  of  words  as  could  pos- 
sibly be' used,  not  only  in  the  fornnal,  introductory,  and  concluding 
parts,  but  in  the  disposition  itself; — it  is  written  quite  fair,— there  is 
not  a  single  omission, — erasure, — or  amending, — except  in  the  spelling 
of  the  word  following.  He  confirms,  and  more  strongly  ties  himself 
down  upon  interrogatories,  that  it  was  no  copy. — He  was  asked  whe- 
ther he  did  not  make  such  will  from  a  copy,  and  his  answer  is,  "No," 
and  on  another  interrogatory  he  says,  "  I  did  not  hear  of  the  will  in 
favour  of  her  relations  till  after  her  death.''  ^'  That  he  will  take  upon 
himself  to  swear,  having  perused  the  will  of  1801,  that  he  did  not  take 
the  form  of  the  will  from  a  copy  thereof."  So  that  he  even  excludes 
the  deceased  from  having  any  copy  before  her;  for  if  she  had,  he  would 
have  mentioned  it  either  in  his  examination  in  chief,  or  on  this  interro- 
gatory. 

This  would  be  difficult  to  believe  in  itself,  that  persons  of  this  de- 
scription should  be  able  uno  contextu  to  draw  up  such  an  instrument  in 
such  formal  and  technical  terms;  it  is  equally  formal  in  the  introduc- 
tory, in  the  dispositive,  and  in  the  concluding  part. — But  what  renders 
it  still  more  difficult  of  belief  is,  that  the  introductory  and  concluding 
parts  are  verbatim  the  same  as  in  the  will  of  1801; — and  yet  the  witness 
does  not  pretend  that  that  will  was  then  produced; — nor  is  it  likely, 
when  the  other  evidence  comes  to  be  examined,  that  it  could  have  been 
produced. — Indeed,  it  is  pretty  strongly  proved  in  the  case  that  the  in- 
strument was  not  in  the  possession  of  the  deceased; — but  it  is  also  fully 
proved  that  a  copy  of  it  was  delivered  to  the  husband  by  his  own  de- 
sire, after  the  deceased's  death; — and  the  husband  admits  in  his  answers 
that  he  was  not  informed  of  the  contents  of  this  will  till  after  the  de- 
ceased's death,  so  that  it  could  not  have  been  produced  on  the  26th  of 
May; — that  so  precise  a  coincidence  of  wording  should  have  taken  place 
without  being  copied,  and  in  a  paper  not  drawn  by  a  professional  per- 
son, is  almost  beyond  belief. 

There  is  another  circumstance  of  suspicion,  namely,  that  the  ink  of 
the  signature  is  quite  of  a  different  colour  from  the  body  of  the  will; — 
the  whole  name  is  written  in  a  much  deeper  ink,  and  all  is  equally 
black; — and  yet  the  witness  says  it  was  signed  by  the  deceased  imme- 
diately after  the  body  of  the  instrument  was  written  by  him.-^It  is  also 
observable  that  his  own  name,  which  he  says  was  written  after  the  de- 
ceased's signature,  is  in  the  same  coloured  ink  as  the  body  of  the  in- 
strument. 

When  this  name  was  written, — or  how  the  signature  was  obtained, — 
or  whether  ii  is  in  the  deceased's  handwriting,  (for  it  is  a  hand  easily 
imitated,) — or  how  it  was  signed, — it  is  not  necessary  for  the  Court  to 
conjecture; — but  if  the  case  rested  here,  I  should  find  great  difficulty  in 
giving  credit  to  this  evidence. 

Though  Mr.  Brander  gave  in  a  second  plea,  yet  he  has  not  attempted 
to  aver  any  circumstance  to  support  the  act;— there  is  not  the  testimony 
of  a  single  witness  declaring  that  the  testatrix  intended  to  benefit  her 
husband  by  this  property; — there  is  nothing  in  the  shape  of  a  recogni- 
tion,— though  she  lived  near  a  fortnight  afterwards. 

In  answer  to  a  charge  that  he  treated  her  cruelly  in  order  to  obtain  a 
will  from  her,  he  has  produced  two  witnesses,  who  say  that  they  ap- 
peared to  live  comfortably  together,  and  that  is  all. — There  is  nothing 


1  Phillimore,  254.  85 

stated  of  particular  affection  and  regard  towards  her  husband, — or  of  al- 
teration of  regard  towards  her  relations. 

He  has  pleaded  the  finding  of  this  paper  after  the  deceased's  death; — 
but  no  evidence  of  that  fact,  or  even  that  it  was  in  existence  till  long 
after  her  death,  has  been  produced; — there  is  nothing,  therefore,  to  up- 
hold the  witness  Wilson. 

How  then  stands  the  evidence  on  the  other  side? 

Ann  Bull  was  intimate  with  the  deceased  and  her  opposite  neighbour 
for  ten  years;  she  says,  '^  that  the  deceased  told  her  about  a  twelve- 
month before  her  death,  that  her  husband  had  given  her  a  bond  on  her 
marriage  that  she  should  have  500/.  at  her  own  disposal;  she  often  told 
her  she  had  made  her  will,  and  within  two  or  three  days  of  death  told 
her  she  would  not  alter  it;  that  about  a  twelvemonth  before  her  death, 
she  brought  some  papers  to  the  deponent,  and  desired  she  would  take 
care  of  them,  and  not  let  Brander  or  any  other  person  know  that  she 
had  them,  and  said  they  were  the  bond,  and  the  leases  of  her  houses, 
and  her  will;  that  soon  after  the  deceased  being  very  indifierent,  the 
deponent  wished  her  papers  to  be  removed,  that  the  deceased  brought 
a  tin  box,  put  her  papers  into  it,  took  them  away,  and  left  them  as 
she  believes  with  Sarah  Leighton.  That  the  deceased  many  times  told 
her  that  her  husband  wanted  to  get  possession  of  her  will;  but  that  he 
never  should. '^ 

Sarah  Leighton  sdys, 

'*  That  the  deceased  brought  a  tin  box  to  her,  said  her  will  was  in 
it,  and  requested  that  she  would  take  care  of  it  for  fear  her  husband 
should  get  it;  that  the  deceased  sent  for  the  deponent  several  times  du- 
ring her  last  illness,  but  she  was  at  Walthamstow;  that  when  she  re- 
turned, she  understood  that  the  deceased  had  sent  her  niece  for  the  tin 
box,  and  that  the  deponent's  daughter  had  delivered  it  to  her.'' 

Awn  Pascall,  (the  deceased's  sister,)  deposes, 

*^  That  on  the  morning  after  the  deceased's  death,  she  told  Andrew 
Brander  that  she  had  the  deceased's  will,  and  all  her  writings;  and 
Brander  said,  ^that's  right,  take  care  of  them,  I  only  want  a  copy.' 
That  a  copy  of  the  deceased's  will  was  made  and  sent  to  Brander." 

Here  is  a  strong  adherence  to  the  will  of  1801; — an  anxiety  that  the 
instrument  should  not  come  within  reach  of  her  husband; — it  satisfies 
me  also,  that  the  will  of  1801  was  not  produced  to  the  husband  and 
Wilson  on  the  25th  of  May,  when  it  is  pretended  this  last  will  was 
made; — Brander  desiring  to  have  a  copy  is  a  strong  disavowal  of  the 
will  of  May  25  being  then  made,  and  may  account  for  that  instrument, 
when  it  was  afterwards  produced,  being  in  the  same  technical  form  as 
the  will  of  1801. 

Ann  Bull,  (the  witness  first  mentioned,)  also  says, 

**  That  the  deceased  frequently  told  her  Mr.  Brander  used  her  ill  be- 
cause she  would  not  alter  her  will,  and  make  a  will  in  his  favour,  but 
that  she  never  would;  that  he  used  her  ill  one  night  on  the  account  she 
would  not  put  her  hand  to  a  paper  because  he  would  not  let  her  see  what 
it  was." 

This  would  impose  upon  Brander  the  burthen  of  proving  very  satis- 
factorily, that  a  will  made  in  his  presence,  and  when  his  wife  was  de- 
scribed as  very  sick,  was  the  free  and  voluntary  act  of  the  deceased. 

^The  witness  goes  on,  **  and  that  on  the  next  day  after  she  had  so  re- 
fused she  found  the  paper  in  a  box, — that  it  was  a  will  Brander  had 
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made  in  his  own  favour,  and  she  had  copied  it  off  and  given  it  to  some 
friend,  and  put  over  the  top  of  it  that  it  was  a  forged  will  in  case  it 
should  be  brought  forward  after  her  death." 

This  account  in  its  different  parts  is  confirmed  by  three  other  wit- 
nesses;— the  paper  so  copied  by  the  deceased  is  before  the  Court,  and 
dizibeth  Pascal,  Ca  niece,)  says  it  was  deposited  with  her  father. 

The  instrument  purports  to  be  a  will  of  the  deceased's,  giving  her 
leasehold  house  and  ail  her  property  to  her  husband,  and  is  dated  in 
1803,  but  not  signed;  at  the  top  there  are  written  these  words,  "this 
is  the  copy  of  a  forged  will  in  my  name.*' 

This  evidence  on  the  one  hand  renders  it  most  highly  improbable  that 
the  deceased  should  voluntarily  have  departed  from  the  will  of  1801, 
and  disposed  of  h*cr  property  in  favour  of  her  husband; — and  on  the 
other,  must  excite  the  greatest  jealousy  of  an  instrument  produced  by 
the  husband, — ^and  supported  by  one  single  witness  in  the  manner  al- 
ready stated. 

Elizabeth  Pascal  says, 

<<  That  on  the  Sunday  previous  to  the  deceased's  death,  she  was  sent 
for  to  attend  her;  that  on  the  Wednesday  following,  Mr.  and  Mrs. 
Cheswick  drank  tea  with  Brander;  that  Brander  came  down  and  told 
the  deponent  that  her  aunt  was  going  to  alter  her  will,  but  that  there 
was  a  witness  not  come;  that  a  person  came  soon  afier,  but  Brander 
took  care  she  should  not  see  him;  that  Brander  came  down  into  the 
kitchen,  and  fetched  the  pen,  and  said,  he  is  come,  we  shall  soon  set- 
tle the  business.  That  Mrs.  Cheswick  soon  alter  came  down,  and  the 
deponent  asked  her  if  her  aunt  had  been  settling  her  will;  she  said  she 
had  not.  That  the  deponent  not  feeling  fully  satisfied,  asked  her  aunt 
herself;  the  deceased  said,  ^  No,  she  had  had  a  paper  brought  to  her  to 
sign,  but  she  said,  let  those  that  make  wills  sign  them,  she  would  sign 
no  more  than  what  she  had  already  signed,  and  that  should  stand  good."^ 
She  made  similar  declarations  on  the  following  night. 

That  there  was  some  attempt  to  obtain  a  will  on  this  Wednesday, 
and  that  the  deceased  declined  it,  is  confirmed  by  Brander's  own  in- 
terrogatory (a). 

Whether  this  was  a  proper  or  improper  attempt,  the  Court  has  it  not 
in  it's  power  to  judge,  for  Mr.  Brander  has  not  thought  proper  to  ex- 
plain this  transaction  ;  he  has  not  pleaded  it,  though  he  has  given  in  a 
second  allegation  ;  nor  has  he  examined  Mr.  Selby,  or  Mr.  and  Mrs. 
Cheswick;  therefore,  the  appearances  and  presumptions  are  against 
him.  But  the  transaction  bears  upon  the  case  in  another  way  ;  it  ren- 
ders it  highly  improbable  that  this  will  of  the  25th  of  May,  (only  ten 
days  preceding,)  should  have  been  made  at  all ;  for  if  it  had  been  made, 
it  must  have  been  in  some  manner  referred  to,  and  recognized  by  Mr. 
Selby  ;  and  if  it  had  been  so  recognized,  that  circumstance  would  cer- 
tainly have  been  pleaded,  and  proved. 

(a) The  interrogatory  was  addressed  to  Ann  Pascal,  and  to  this  effect:— 
**Were  you  present  in  the  room  with  the  deceased  about  two  days  preceding 
••her  death,  when  Mr.  Brander  brought  a  will  to  her  as  articulate,  and  requested 
*•  her  to  sign  it,  which  she  refused  ? — Will  you  take  upon  yourself  to  swear  that 
••  it  was  Mr.  Brander  himself,  who  brought  the  said  will  to  the  deceased? — ^Upon 
•'your  oath,  was  not  that  will  brought  by  Mr.  Selby,  the  attoniey  who  prepared 
"it? — Will  you  swear  that  the  ministrant  requested  the  deceased  to  sign  it, 
**and  that  any  thing  was  said  upon  the  subject  of  signing  the  same,  either  by 
^Mr.  Selby  or  the  ministrant." 
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Within  two  days  afterwards  the  deceased  dies: — what  is  Brander's 
conduct? — The  will  of  the  25th  of  May  is  not  produced; — Mrs.  Pascal 
tells  him  she  has  the  deceased's  will; — the  will  of  1801,  and  other  pa- 
pers. He  replies,  "that's  right,  take  care  of  them,  I  only  want  a 
copy.'* — He  receives  a  copy; — he  enters  a  caveat  against  it, — but  does 
not  produce  his  own  will,  or  assert  its  existence; — the  objection  he 
took  to  the  will  of  1801  being,  that  it  was  not  a  legal  execution  of  the 
power. — ^In  August  1806,  he  Ales  a  bill  in  Chancery  against  Ann  Pas- 
cal, to  recover  possession  of  the  leases,  and  other  papers  relating  to  the 
deceased's  houses  ;  in  that  bill  he  asserts  that  the  deceased  had  died  in- 
testate, not  suggesting  then  that  he  had  in  his  possession  a  will  which 
revoked  all  former  wills.  Ann  Pascal,  in  answer  to  Brander's  bill, 
claims  her  right  under  the  will  of  1801,  and  Brander  has  not  ventured 
to  proceed  with  his  suit.  And  it  is  not  till  May  1807,  that  this  latter 
will  first  makes  its  appearance.  * 

A  caveat  being  entered  against  the  will  of  1801,  Moss,  the  surviving 
executor,  being  in  indigent  circumstances,  and  having  no  direct  inter- 
est himself,  and  being  in  some  doubt  whether  the  will  of  1801  was  a 
good  execution  of  the  power,  does  not  institute  a  suit ;  and  the  matter 
having  rested  quiet  for  near  a  year,  Brander  produces  the  will  of  May 
1806,  and  takes  administration  with  that  paper  annexed,  in  May  1807. 
In  explanation  of  the  bill  in  Chancery,  in  which  he  stated  the  deceas- 
ed to  have  died  intestate,  Mr.  Brander  in  his  plea  alleges,  <'  that  he  did 
<<  acquaint  his  solicitor,  Mr.  Samuel  Parkinson,  of  the  will  propounded 
''by  Moss,  and  also  informed  him  that  the  deceased  had  made  another 
''will,  bequeathing  to  him  the  property  she  had  power  to. dispose  of; 
"  but  what  was  become  thereof,  he  did  not  know." 

This  IS  an  important  fact ;  for  at  least  it  would  have  shown  that  he 
averred  the  existence  of  this  will  shortly  after  his  wife's  death,  and  it 
would  have  taken  off  the  effect  of  his  having  alleged  in  his  bill  that  she 
died  intestate.  Mr.  Parkinson  is  produced  and  examined  on  this  article 
of  the  plea,  and  on  this  article  only.  Mr.  Parkinson,  in  his  deposition 
in  chief,  speaks  to  the  filing  of  the  bill,  and  sajs,  "  that  in  the  bill  it  was 
"stated  that  Hannah  Brander  was  dead  intestate,  and  that  Andrew 
"Brander  was  then  taking  steps  for  obtaining  letters  of  administration 
"of  her  effects;  that  Pascal  kept  possession  of  some  writings  under 
"pretence  of  there  being  a  will,  but  that  his  wife  bad  no  power  to  dis- 
"pose  of  those  leases  by  will." 

Not  suggesting,  therefore,  that  such  will  was  revoked  by  a  subsisting 
will ;  but  on  this  part  of  the  plea,  "  that  the  deceased  had  made  another 
"will  bequeathing  to  him  the  property  she  had  the  power  to  dispose 
"of;  but  what  was  become  thereof  he  did  not  know." — ^In  this  very 
important  part  of  the  article,  the  very  git  of  it,  Mr.  Parkinson  knows 
not  to  depose.  This  is  rather  a  strange  way  of  getting  over  it:  the  ex- 
aminer ought  to  have  required  a  specific  answer  to  that  part  of  the  ar- 
ticle; but  coupling  this  with  the  answer  of  the  witness  to  the  interro- 
gatories, the  Court  is  at  no  loss  what  inference  to  draw  from  it. — He  is 
cross-examined  directly  to  this  fact,  on  the  third  interrogatory. — He 
had  answered  this  interrogatory,  hut  he  afterwards  has  that  part  of  his 
answer  expunged,  and  then  instead  of  further  knows  not  to  answer,  says, 
and  further  declining  to  answer: — and  in  like  manner  he  declines  an- 
swering several  other  interrogatories. 

Now,  whether  he  was  or  was  not  bound  to  answer  the  other  inter- 
rogatories may  depend  upon  their  contents,  and  it  is  unnecessary  to  ex- 
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amine  into  that  point ;  but  in  his  deposition  in  chief  to  that  fact  so 
pleaded,  and  to  this  interrogatory  directly  applying  to  the  fact  pleaded^ 
I  think  he  was  bound  to  answer. 

The  privilege  of  not  answering  to  facts  communicated  to  him  confi- 
dentially by  his  client  is  not  the  privilege  of  the  attorney  himself,  but 
of  the  client ;  and  if  the  client  waves  the  privilege,  the  attorney  cannot 
refuse  to  answer. — Here  Brander  had  pleaded  the  fact; — had  vouched 
Parkinson,  and  had  produced  him  on  this  very  article; — he  has  sworn 
to  speak  the  truth,  and  the  whole  truth. — This  was  a  waver  of  privilege 
as  to  this  fact; — and  he  being  produced  to  prove  the  fact,  the  adverse 
party  had  aright  to  cross-examine  to  it.  Mr.  Parkinson,  however, 
having  declined  to  answer  when  he  was  bound  to  answer,  the  Court 
must  infer  that  he  negatives  the  fact; — it  is  pretty  much  the  same  as  if 
he  had  expressly  said  that  Brander  did  not  communicate  to  him  in 
August  1806  the  existence  Of  making  of  this  will  of  May  1806. 

If  so,  if  consulting  with  his  attorney  at  this  very  time  in  August  1806 
upon  this  very  subject,  viz.  his  right  to  the  deceased's  property — that 
property  claimed  under  a  will  of  1801;  relying  only  that  such  will  was 
not  executed  in  conformity  with  the  power  of  attorney,  and,  therefore, 
alleging  that  the  deceased  died  intestate;  it  is  next  to  incredible  that  the 
deceased  could  have  made  this  will  with  an  express  clause  of  revocation, 
and  in  the  presence  of  Brander  himself,  and  that  Brander  should  never 
have  mentioned  su&h  a  circumstance  or  transaction  to  Mr.   Parkinson. 

At  all  events,  supposing  Parkinson  was  bound  to  decline  answering, 
there  is  then  no  proof  that  Brander  did  mention  it;  and  the  case  must  be 
considered  as  one  in  which  there  is  an  absence  of  proof. 

That  Brander  made  any  search  for  the  will  on  the  death  of  the  de- 
ceased,— or  ever  intimated  when  Mrs.  Pascal  gave  him  a  copy  of  the 
will  of  1801  and  claimed  under  it,  that  the  deceased  had  made  a  subse- 
quent will,  there  is  no  proof. 

When  the  will  was  made; — whether  the  body  of  it  was  written  be- 
fore or  after  the  death  of  Mrs.  Brander; — whether  it  is  or  is  not  of  the 
handwriting  of  the  deceased; — it  is  not  necessary  for  this  court  to  decide: 
the  party  setting  up  the  instrument  must  furnish  proof  that  it  was  made 
by  a  free  and  capable  testatrix. 

Putting  then  in  one  scale  the  evidence  of  this  single  subscribing  wit- 
ness, supported  only  by  two  witnesses  to  similitude  of  handwriting; — 
in  the  total  absence  of  any  testamentary  declarations  or  recognitions  of 
such  an  act; — and  without  any  circumstances  showing  a  probability  that 
she  should  so  execute  the  power  given  to  her  by  her  marriage  settle- 
ment.— And  putting  into  the  other  scale  the  inconsistency  between  the 
instrument  itself,  and  the  account  given  by  the  subscribed  witness, — the 
acts,— -the  conduct, — and  the  declarations  of  the  deceased  herself,  con- 
tradicting the  whole  transaction, — and  the  acts, — conduct,^-and  decla- 
rations of  Brander  himself,  so  inconsistent  with  the  making  of  this  in- 
strument— I  feel  no  difficulty  in  pronouncing  that  he  has  failed  in  proof 
of  this  will;  and  as  the  transaction  he  has  undertaken  to  prove,  whatever 
it  was,  passed  within  his  own  knowledge,  he  having  failed  to  prove  it, 
has,  I  think,  rendered  himself  liable  to  costs. 

I  therefore  pronounce  for  the  will  of  1801,  and  condemn  Mr.  Brander 
in  the  costs  of  this  suit. 
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HIGH  COURT  OF  DELEGATES. 

WATSON  V.  TEJORP— p.  2C9. 


%3n  •Sppeal  from  the  Consistory  Court  of  York* 


The  Judges  whp  sate  under  this  CommissioD  were 

Mr.  Justice  Le  Blanc^        Doctor  Arnold^ 

Mr.  Justice  Chambre,  Doctor  Phillimorei  and 

Mr.  BaroD  Graham^  Doctor  Edwards. 


A  dergyman  suspended  for  three  years  for  immoral  conducti 


HILL  y.  BULKELEY— p.  280. 

The  deposition  of  a  witness,  who  died  before  he  had  been  repeated,  and  before 
he  had  oeen  examined  on  the  interrogatories  of  the  adverse  party,  admitted* 

An  allegation  was  offered  for  the  purpose  of  inducing  the  Court  to  re* 
eeive  the  depositions  of  W.  R.  Dowlin^)  a  witness  who  had  been  exam- 
ined in  chief,  and  had  signed  his  deposition,  but  had  died  before  he  had 
been  repeated,  or  examined  on  the  interrogatories  of  the  adverse  party. 

•ddams  and  Stoddart  against  the  admission  of  the  allegation,  argued 

That  it  was  no  deposition  till  it  was  sworn  to*; — ^and  referred  to  Ough« 
ton,  Ordo  Judiciorum,  tit.  85.  s.  8.  et  supra. 

Jenner  and  Edwards  contra,  cited  Lord  •Arundel  v.  •Srundel^  Vi- 
ner's  Abr.  Vol.  XII.  p.  108.  tit.  Evidence.— Ch.  Rep.  90.  10  Car.  1. 
Ld.  Arundel  v.  Jirundel. 

Judgment. 

Sir  John  Nicholl. 

The  examination  certainly  is  not  complete, — but  under  the  circum- 
stances, the  Court  may  receive  something  short  of  the  regular  exagiina- 
tion.  The  examination  in  chief  comes  as  near  to  a  regular  examination 
as  it  well  can,  for  the  deposition  was  read  over,  and  actually  signed. 
The  single  defect  on  this  point  is,  that  it  was  not  repeated  to  him; — and 
on  the  other  hand,  he  has  not  been  crosS-examined, — but  this  has  been 
prevented  by  the  act  of  God. 

The  case  from  Viner's  Abridgment,  though  it  relates  to  the  practice 
of  another  court,  is  directly  in  point.  There  is  likewise  a  case  in  I 
Peere  Williams,  414,  Copctand  v.  Stantonj  in  which  Lord  Chancellor 
Parker  admitted  the  depositions  of  a  witness  under  similar  circumstances. 
In  Chancery,  it  should  seem  the  deposition  is  considered  as  complete, 
when  it  is  read  over  and  si^^ned. 

Upon  the  reason  of  the  thing,  and  the  authorities  cited,  this  evidence 
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is  admistible,  if  the  facts  pleaded  in  the  allegation  shall  prove  true;  the 
deposition,  however,  must  be  read  at  the  hearing  of  the  cause,  with  some 
deductions,  because  it  is  possible  that  the  cross-examination  might  have 
discredited  the  witness.  Subject  to  these  observations,  I  shall  admit 
the  allegation. 


ARCHES  COURT  OF  CANTERBURY, 

The  qffice  of  the  Judge  promoted  by  NEWBERY  v.  GOODWIN 

p.  282. 


[Brought  hy  letters  of  request  from  the  Consistory  Court  of  Chi- 
chester, ) 


A  clergyman  in  the  performance  of  divine  worship,  not  at  liberty  to  alter  or  omit 

any  part  of  the  service. 


PECULIARS'  COURT  OF  CANTERBURY. 

SMITH  V.  HUSON,  falsely  called  SMITH— p.  287. 

The  marriage  of  a  minor  by  licence  with  the  implied  consent  of  the  father  esta- 
blished.    [Sentence  affirmed  by  the  Court  of  Delegates,  Dec  11>  1811.  ] 


PREROGATIVE  COURT  OF  CANTERBURY. 

NEWHAM  y.  RAITHBY.— p.  315. 
Copies  of  the  register  of  a  Dissenting  chapel  not  to  be  pleaded  as  evidence* 

Objection  was  taken  to  an  article  in  an  allegation  which  pleaded  the 
copy  of  a  register  of  a  dissenting  chapel. 
'    Judgment. 

Sir  John  Nicholl. 

This  is  not  evidence  that  can  be  admitted.  The  Court  can  only  ad- 
mit copies  of  public  documents  which  are  in  official  custody. 

Extracts  from  a  register  of  this  description  must  be  considered  as  mere 
private  memoranda: — the  books  themselves,  however,  may  be  produced 
at  the  hearing  of  the  cause,  and  be  made  evidence  to  a  certain  extent:  by 
this  means  the  party  will  have  the  benefit  of  them,  though  in  a  different 
manner  from  that  in  which  they  have  dow  been  attempted  to  be  intro* 
duced. 
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ABOHES  COURT  OF  CANTERBURY. 

PETTMAN  by  his  Guardian  y.  BRIDGER— p.  316. 

A  possessory  right  in  a  pew  is  sufficient  to  maintain  a  suit  against  a  mere  dis- 
turber. 


PREROGATIVE  COURT  OF  CANTERBURY. 

STRIDE  V.  COOPER.— p.  334, 

The  latest  in  point  of  date  of  two  wills  established^  the  republication  of  the 

first  not  being  proved. 

Ths  deceased  was  William  Dredge,  originally  a  shoemaker,  but  who 
ID  his  latter  days  kept  a  garden,  and  sold  the  produce  of  it; — he  resided 
in  the  New  Forest,  and  died  there  on  the  10th  of  April,  1810,  leaving 
two  relations,  the  one  Rebecca  Cooper  spinster,  a  second  cousin,  the 
other  Mary  Stride  a  widow,  his  first  cousin.  The  former  lived  with 
him  several  years  immediately  preceding  his  death,  as  his  housekeeper. 
The  latter  was  a  cripple,  and  resided  at  some  distance;  and  on  that  ac- 
count, as  it  appeared  .from  the  evidence,  was  not  in  the  habit  of  any 
great  intimacy  with  him;  but  there  was  proof  sufficient  that  he  enter- 
tained a  very  affectionate  regard  towards  her. 

Two  wills  were  before  the  Court.  The  one  dated  Feb.  7,  1801,  en- 
tirely in  the  handwriting  of  the  deceased,  and  attested  by  three  wit- 
nesses, in  which,  after  leaving  a  legacy  of  10/.  to  Mary  Stride,  and  his 
wearing  apparel  to  Robert  Cooper,  he  bequeathed  all  the  rest  and  resi- 
due qf  hisproperiy  to  Rebecca  Cooper,  This  will  was  found  in  an  en- 
velope with  the  following  endorsement: — "  Wm.  Dredge's  will,  dated 
Feb.  7,  1801."  The  paper  of  this  envelope  appeared  from  the  water 
mark  to  have  been  made  in  1806.  The  factum  of  this  instrument  was 
not  disputed. 

The  other  will  bore  date  on  the  8th  of  July,  1803;  by  this  he  gave  a 
legacy  of.  10/.  to  Rebecca  Cooper,  50/.  to  another  more  distant  relation, 
and  the  whole  of  the  rest  and  residue  of  his  property  to  Mrs.  Stride, 
who  was  also  joint  executor  with  her  husband.— -The  factum  of  this  pa- 
per was  also  most  ful^y  proved; — it  was  not,  indeed,  in  the  deceased's 
own  handwriting,  for  on  this  occasion  he  had  had  recourse  to  Mr. 
Strickland,  a  solicitor,  of  Fordingbridge,  who  deposed  most  fully  to 
the  instructions  of  the  deceased,  to  his  execution  of  them,  and  his  com- 
plete capacity;  and  he  was  confirmed  in  his  deposition  by  the  other  two 
attesting  witnesses. 

In  the  allegation  offered  in  opposition  to  this  latter  instrument,  nei- 
ther fraud  nor  incapacity  were  suggested; — but  the  case  set  up  was  the 
revival  of  the  first  will  in  such  a  manner  as  to  revoke  the  second,  and 
this  by  no  formal  act  of  republication,  but  by  circumstances  taken  to- 
glBther,  and  amounting  as  it  was  contended  to  a  republication. 

Swabey  and  Mams  for  Mrs.  Cooper^ 
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Contended  that  the  facts  proved  in  the  case  amounted  to  a  legal  re- 
publication of  the  will  of  Feb.  1801. 

Jenner  and  Phillitnore  for  Mrs.  Stride,  contra. 

Judgment. 

Sir  John  Nicholl. 

No  formal  act  of  republication  is  proved;  but  a  collection  of  circum- 
stances is  taken  together,  which  have  been  argued  to  amount  in  sub- 
stance to  a  republication. 

I  will  not  venture  to  lay  down  decidedly,  that  no  act  short  of  a  direct 
and  formal  republication  would  be  sufficient  to  revive  a  former,  and  re- 
voke a  latter  W'ill,  both  instruments  remaining  perfect;  but  it  certainly 
would  require  either  a  second  publication,  or  very  unequivocal  circum- 
stances. The  animus  revocandi  must  be  very  clearly  established,  other- 
wise the  last  dated  will  uncancelled  must  remain  in  force;«-^the  pre- 
sumption of  law  is  decidedly  in  its  favour. — It  has  been  pressed  upon 
the  Court  that  slight  circumstances  will  amount  to  a  republication,  but 
the  authority  relied  upon  for  this  assertion,  by  no  means  bears  it  out(a). 
Wentvvorth  says,  that  <<if  the  testator  is  speechless,  his  act  shall  sup- 
ply the  words  of  republication;"  but  still  a  clear  act  of  republication  is 
required,  and  this  is  put  in  an  extreme  case,  aud  in  my  mind  it  goes 
a  great  way  to  sliow  that  there  must  be  some  direct  and  unequivocal 
act 

In  the  present  case,  the  circumstances  are  these: — first y  an  endorse- 
ment on  the  envelope  of  the  will  of  1801, — in  these  words,  "  Wm. 
Dredge's  will,  dated  Feb.  7,  1801.'*  The  paper  of  this  envelope  is 
proved  from  the  water  mark  to  have  been  made  in  1806. 

This  is  only  pleaded  as  a  recognition;  they  do  not  venture  to  assert 
this,  of  itself,  to  be  a  republication.  Now  this  endorsement  is  perfectly 
equivocal; — he  had  made  two  wills,  one  in  Feb.  1801,  the  other  in 
July  1803; — this  only  describes  which  of  the  two  wills  is  contained  in 
this  envelope,  and  might  be  only  to  distinguish  it  from  other  papers. 
It  would  not  have  been  inconsistent  if  he  should  have  made  a  similar 
endorsement  on  the  will  of  1S03. 

It  is  asked  why  he  should  preserve  this  will,  and  put  it  in  an  enve- 
lope in  1806?  It  is  not  necessary  that  the  Court  should  be  able  to  an- 
swer this  question; — wills  are  ambulatory  till  the  death  of  the  testator, 
' — he  had  tWo  by  him, — he  might  preserve  both,  that  in  case  Mrs.  Stride 
should  die,  or  in  some  other  contingency^  he  might  choose  to  revive 
this,  and  destroyer  revoke  the  other,  but  he  has  not  done  it; — or  it 
might  be  to  deceive  Mrs.  Cooper,  who  was  living  in  the  house  with 
him,  if  she  should  happen  to  get  access  to  it,  and  induce  a  belief  in  her 
mind  that  she  was  to  be  the  person  benefited  at  his  death. 

The  same  observation  applies  to  the  next  circumstance,  vie.  that  he 
consulted  with  an  attorney,  Mr.  Woodyear,  whether  this  instrument 

(a)  If  a  man  having  made  a  former  will,  do  make  a  later,  which  is  more  than 
a  bare  revocation;  yet,  if  afterwards,  lying  upon  his  death-bed  and  speechless^ 
both  these  wills  be  delivered  into  his  hand,  and  he  required  to  deliver  to  one  of 
his  friends  about  him  that  will  which  he  would  have  to  stand,  and  to  keep  in  hia 
hand  the  other,  and  he  thereupon  delivereth  to  the  minister,  or  other  his  neigh- 
bours, the  first  made  will,  retaining  in  his  hand  the  later,  as  was  done  in  the 
time  of  Edward  the  Third;  here  the  former  will,  though  made  void  many  years 
before  by  the  later,  is  revived,  and  shall  stand  aa  the  party's  wiU.*«WxiiT-< 
woftTft's  Office  and  Duty  of  ExecutQr9^  ch.  1.  p.'  25, 
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would  be  valid;— but  tliere  is  no  act  of  republication  stated,  and  he  merely 
took  advice  as  to  a  particular  point;  and  the  evidence  is  open  to  the  obser- 
yatioD,  either  that  the  deceased  deceived  the  witness  intentionally,  or 
that  the  witness  must  have  deposed  inaccurately;  for^ie  deceased  must 
have  known,  at  least  the  Court  must  presume  that  he  knew,  that  it  was 
not  his  last  will; — he  might  have  had  some  hesitation  in  his  mind  as  to 
which  will  he  should  adhere  to,— or  he  might  have  it  in  contemplation 
to  set  up  the  first  will  again,  by  some  future  act, — by  destroying  that  of 
1803,  or  upon  some  event  or  contingency, — he  might  also  have  his  rea- 
sons for  holding  out  false  colours  to  Mr.  Woodyear;  at  most  he  was  only 
consulting  Mr.  Woodyear,  and  not  intei>ding  a  republication* 

This  is  not  sufficient  to  revoke  a  later  will  regularly  executed,  and 
attested. 

The  only  remaining  circumstance  to  be  considered,  is  the  affection 
of  the  deceased  for  Mrs.  Cooper,  and  his  declarations  that  she  would 
be  benefited  by  his  death. 

Now  circumstances  of  this  kind,  though  of  some  weight  in  an  in- 
quiry into  the  factum  of  a  will,  yet  weigh  nothing  as  amounting  to  the 
revocatioa  of  an  uncancelled  will,  the  factum  of  which  cannot  be  im- 
peached. 

If,  therefore,  this  evidence  had  been  unopposed,  it  would  have  been 
insufficient  to  have  revoked  a  later,  and  set  up  a  former  will; — but  there 
is,  on  the  other  side,  evidence  of  a  recognition  of  Jhe  will  of  1803,-^ 
of  affection  for  Mrs.  Stride, — of  declarations  in  her  favour,^-and  on 
the  other  hand,  of  disaffection  towardt  Rebecca  Cooper,  and  also  of  a 
wish  that  she  should  not  know  how  he  intended  to  dispose  of  his  pro- 
perty, which  dcyss  away  the  whole  effect  of  the  circumstances  (in  the 
absence  of  any  formal  act  of  republication)  by  which  it  has  been  at- 
tempted to  set  up  the  former  and  revoke  the  latter  will. 

On  the  whol6,  the  will  of  1803  is  fully  proved;  its  effect  is  to  re- 
voke the  preceding  will;  and  accordingly  I  pronounce  for  the  will  of 
1803. 

The  costs  being  prayed  against  the  party  setting  up  the  will  of  1801. 
Per  Curiam.    The  parties  have  been  misled  by  the  conduct  of  the 
deceased;  I  shall  give  no  costs. 


HOLLWAY  V.  CLARKE— p.  339. 

Marriage  and  the  birth  of  a  child,  presumptive  revocation  of  a  will  made  by  a 
widower,  and  in  favour  of  children  of  a  former  marriage. 

Judgment. 

Sib  John  Nicholl. 

Henry  Clarke  died  on  the  24th  of  November,  ISIO; — he  made  his 
will  on  the  15th  of  April,  1807,  by  which  he  gave  his  real  and  person- 
al estates  to  his  executors  m  trust  to  sell  the  whole,  and  after  the  pay- 
ment of  his  debts,  and  funeral  expenses,  to  apply  the  remainder  to  the 
maintenance  and  education  of  his  son  and  two  daughters;  the  whole 
then  to  be  divided  between  them  with  survivorship;  but  if  they  all  died 
before  twenty-one,  or  without  issue,  he  then  bequeathed  over  his  pro- 
perty to  be  divided  between  three  cousius. 
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The  deceased  was  a  widower  at  the  time  this  will  was  made.  He 
afterwards  married,  viz.  in  June  1*808,  and  had  issue  one  child,  who  is 
now  living.  He  received  a  marriage  portion  with  his  wife;  but  there 
was  no  settlement,  or  other  provision,  for  her  and  her  issue. 

These  facts  are  not  controverted;  there  can  be  no  doubt,  therefore, 
that  prima  facie  this  will  is  revoked; — the  law  is  so  clear  on  this  point, 
that  it  is  unnecessary  to  discuss  the  history  and  progress  of  it;  it  is 
8uj£cient  to  state  that  it  has  been  held  in  a  series  of  cases  for  upwards 
of  a  century  that  marriage,  and  the  birth  of  a  child,  operate  as  the  pre- 
sumptive revocation  of  a  will;  and  upon  this  principle,  that  there  has 
been  such  a  complete  alteration  in  the  deceased's  circumstances,  such 
new  obligations  and  duties  have  been  contracted,  that  a  departure  of 
intention  must  be  presumed.  The  particular  circumstance  of  the  de- 
ceased's having  been  a  widower,  does  not  seem  to  break  in  upon  the 
principle; — the  change  of  circumstances  is  the  new  obligation  he  has 
contracted  by  having  a  new  wife,  and  a  new  issue.  Indeed,  several 
cases  have  occurred  in  this  Court,  in  which  this  circumstance  has  been 
held  to  make  no  difference.  In  Emerson  v.  Boviile{a)y  the  testator 
was  a  widower,  though  the  particular  point  made  was,  whether  the  sub- 
sequent death  of  the  child  born  in  the  second  marriage,  did  not  set  up 
the  will  again.  The  Court  held  that  it  did  not, — though  it  was  admit- 
ted that  the  presumption  against  the  will  would  have  been  rebutted  by 
circumstances,  or  declarations  indicating  an  intention  that  the  will 
ghould  operate, — as  was  the  case  in  Thompson  formerly  Myall  v. 
Sheppard and  Duffield^  Prerog.  Trinity  Term,  1782;  but  there  is  no 
case  in  which  the  Court  has  held  a  revival  from  the  circumstance  of  the 
death  of  either  of  the  parties  in  whose  favour  the  law  had  presumed  a 
revocation. 

,A  presumptive  revocation  may  be  repelled  by  circumstances;  but 
then  the  circumstances  to  repel  must  be  clear  and  unequivocal,  and 
showing  that  the  dedeased  adhered  to,  or  revived,  the  will; — there  must 
be  some  act, — or  at  least  some  declaration  clearly  referring  (after  the 
change  of  circumstances)  to  the  will  as  an  existing  will,  intended  to 
operate. 

In  this  case,  it  is  stated,  that  the  deceased  left  real  property  to  the 
value  of  1  3,000/.,  and  personal  property  to  the  amount  of  12,000/; — 
that  he  left  specialty  debts  to  the  amount  of  8,300/.  and  simple  contract 
debts  to  the  amount  of  nearly  14,000/.  making  together  upwards  of 
22,000/. ;  so  that  unless  the  real  estates  are  charged  with  the  debts,  there 
will  be  a  deficiency  of  nearly  10,000/.  in  the  payment  of  the  debts; 
and,  finally,  that  the  wife  will  be  provided  for,  by  being  entitled  to  her 
dower. 

Now  that  circumstances  of  this  description  are  to  repel  the  presump- 
tion, I  can  find  no  precedent. 

It  must  be  shown  by  some  act  or  declaration,  that  he  considered  the 
will  as  an  operative  will. 

The  insolvency  of  his  personal  estate  would,  at  the  utmost,  leave 
the  matter  to  mere  conjecture; — he  might  not  be  aware  of  the  state  of 
his  circumstances, — he  might  not  have  admitted  all  these  demands, — he 
might  not  have  considered  them  as  urgent,  or  he  might  choose  that  his 

(fl)  See  the  next  case. 
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real  estate  should  not  be  charged  with  them;  there  would  be  no  end  of 
such  conjectures  in  respect  to  his  intention. 

The  presumptive  revocation  arising  from  marriage  and  issue  must  be 
repelled  by  clear  and  unequivocal  evidence  of  an  intention  that  the  will 
should  operate.  The  Court,  therefore,  is  of  opinion  that  so  far  as  re- 
spects the  personalty,  (over  which  alone  this  Court  has  jurisdiction^)  the 
will  is  revoked^  and  that  the  deceased  died  intestate. 


EMERSON  V.  BOVILLE.— p.  342. 

Marriage  and  the  birth  of  a  child  presumptive  of  revocation  of  the  will  of  a 
widower  made  prior  to  a  second  marriage :  and  the  death  of  the  child  does  not 
alter  that  presumption. 

Judgment. 

Sir  William  Wynne. 

I  take  it  to  be  established  by  an  uniform  course  of  decisions  for  above 
t  century,  that  marriage,  and  the  birth  of  a  child  by  that  marriage, 
creates  a  presumptive  or  implied  revocation  of  a  will; — but  it  is  only  a 
presumption  grounded  on  the  supposition  that  so  complete  a  change  hav- 
jDg  happened  in  the  family  of  .the  deceased,  raises  the  implication  that 
he  did  not  intend  that  his  will  should  take  effect.  It  may  be  rebutted, 
as  was  the  case  of  Thompson  formerly  Myall  v.  Sheppard  and  Duf- 
fields  Prerog.  Trinity  Term,  1782;  there  a  seaman  made  his  will  in  fa- 
vour of  his  children  by  a  former  wife; — he  married  again,  and  had  one 
child,  and  a  posthumous  child.  Many  declarations  proved  that  he  did 
not  believe  the  child,  which  was  born  in  his  lifetime,  to  have  been  be- 
gotten by  him;  and  there  were  letters  and  declarations  by  which  it  was 
completely  established  that  it  was  his  intention  that  the  will  shotild  not 
be  revoked;  and  Dr.  Calvert  pronounced  for  the  will. 

But  is  there  any  instance  in  which  there  being  nothing  of  this  kind, 
without  declarations,  or  circumstances,  importing  a  permanence  of  in- 
tention, that  the  presumption  has  been  held  to  be  taken  away^nerely 
by  the  death  of  the  child?  I  think  there  is  no  such  case,  and  the  effect 
would  be  severe,  were  it  to  be  so  held. 

For  it  being  established  law,  that  marriage  and  the  birth  of  a  child 
revokes; — here  the  wife  has  no  provision. 

Finding  no  case  in  which  it  has  been  held  that  the  death  of  the  child 
revives  the  will,  I  should  have  been  unwilling  to  hold  a  doctrine  so  se- 
vere on  the  second  wife,  if  this  had  been  a  new  case; — but  I  find  a  case 
in  point,  thsft  of  Sullivan  v.  Sullivan  the  attorney  ofi  Brooke.  Joseph 
Derwell  made  his  will  March  1771,  giving  an  annuity  of  100/.  to  his 
brother; — several  legacies,  and  the  residue  to  three  children,  two  by 
his  first  wife, — and  one  by  his  second; — he  was  then  a  widower;  the 
will  was  all  in  his  own  handwriting; — on  the  8th  of  August,  1771,  he 
married;— on  the  1st  of  May,  1772,  a  child  was  born;  on  the  11th  of 
the  same  month  the  child  died;  on  the  20th  of  September,  1772,  the 
testator  died,  leaving-property  to  the  value  of  10,000/,; — probate  of  the 
will  was  prayed',  which  was  opposed,  and  an  administration  was  prayed 
to  his  effects  as  having  died  intestate; — two  points  were  made: 

1st,  That  the  will  was  for  the  benefit  of  the  former  children;  and  it 
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waa  argued  that  in  none  of  the  cases  decided,  was  the  will  in  farour  of 
children. 

2dlyy  That  the  death  of  the  child  during  the  life  of  the  testator,  re« 
vived  the  will. 

On  these  points,  Sir  George  Hay  said, 

1st,  That  it  was  as  much  his  duty  to  provide  for  a  child  by  his  subse* 
quent  marriage,  as  for  his  other  children. 

2dly,  That  he  considered  that  the  will  would  not  revive,  unless  it 
were  republished,  or  revived  by  some  act  And  administration  was 
decreed. 

On  the  authority  of  that  case,  and  on  principle,^  as  I  take  it, — the 
death  of  the  child  does  not  revive  the  will; — but  it  requires  some  act, 
some  recognition^  or  something  to  show  the  deceased's  intention  that  it 
should  take  effect. 

1  think  the  will  was  revoked,  and  that  it  remains  revoked. 


BONE  and  NEWSAM  v.  RICHARD  SPEAR.— p.  345. 

An  informal  will  established. 

William  Spear,  of  Gray's  Inn,  an  attorney  at  law,  died  on  the  21st 
of  July,  1811.  John  Bone  and  Christopher  Newsam  alleged  them- 
selves to  be  the  exceptors  named  in  the  will  of  the  deceased  as  con- 
tained in  the  following  testamentary  writings  marked  A.  and  B. 

(A)  Heads  of  the  mil  of  JVilliam  Spear, 

of  Gray^s  Inn,  Oent 

•*  All  my  just  debts^  funeral  and  testamentary  expenses  to  be 
*•  paid  immediately  after  my  death  :  to  my  uncle 
'*  John  Spear  five  liundred  pounds,  to  be  paid  within 
**  3  months  after  my  death— ^-by  my  executor; 

**  To  my  brother  Charles  Spear  five  hundred  pounds; 
"  to  my  brother  Richard  S/iear  (a)  one  thousand  3  p.  cents* 
*       to  be  set  apart  in  my  name  in  trust  (^) 
*«  consold.  bank  anns.  a  in  truit  for  my  nephew  John  Spear, 
**  £c  my  neice  Spear,  the  interest  &  dividends  to  be 

sum 
"  laid  out  in  the  funds.     Same  a  to  accumulate  till  the  eldest 

one  moiety  of  (c) 
"  attains  21;  then  a  to  divide  the  principal  &  the  accumulations 
"to  be  paid  him,  &  the  other  moiety  to  remain  till  my 
"neice  attains  21;  then  to  be  transferred  to  him;  if  either 
**  die  before  21,  tlie  survr.  to  have  the  whole  at  21) 
**  if  both  die  under  21,  to  go  to  my  executor; 

iwo (rf) 

**  To  my  brother-in-law  John  Bone  one  thousand  4  p.  cents- 

A 

"  to  be  set  apart  in  my  name  in  the  bank,  in  triiat  iov  the 

of  my  brother-in-law  John  Bone, 
"  son  &  daughter  a  the  same  way  as  I  have  given  the  1000 
**  consols  to  my  brother  Hichard'a  children. 

(a)  The  words  "  to  my  brother  Richard  Sfiear,*^  were  struck  thfoagh  with  a 
pen. 
(A)  The  words  "w  trust,"  were  struck  through  with  a  pen. 
(f )  The  words  "  to  divide,*'  \frere  struck  through  with  a  pen, 
[d)  The  word  •*  one,"  was  siruck  through  with  a  pen. 
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*«To  mj  8ister-iii4aw  Sophk  Newsam  the  interett  &  diTidends 
"  <^  all  my  India  stock,  in  tnut  ^pply  the  same 
**  towards  the  education  of  her  children,  which  I  hope  she  will 
fjEuthfully  do;  and  her  receipt  for  such  interest  to  be  a 
sufficient  discharger  notwithstanding  her  coverture. 

any  one  (c) 
••  When  eUker  child  attams  SI,  hb  other  share  of  the  stock 

*'  to  be  transferred  to  hiraor  her,  according  to  the  number 
"^  of  children  my  sd.  sister-in-law  shall  then  have; 
*'  &  so  often  as  it  shall  happen  that  any  one 
**  child  shall  attafai  21,  a  like  transfer  to  be  made, 
the  . 
"  As  to  all  A  rest  dc  residue  of  my  money,  stocks, 
*'  fnnds,  securities,  9e  also  my  chambers  at  No.  2, 
**  Gray's  Inn  Square  &  all  m v  other  property 

in-law  John  Bone  8c  a  Christ(^her  Newsam» 
**  I  give  the  same  to  my  Mother  ^  Charles  Sfiear,  (d) 

exors.  (tf) 
**  his  A  admors.  &  assigns,  for  his  own  use;  (/)  Sc  I  appoint 
^them  (r)  sole  (A)  to  be  executors. 

**WM.  SPEAR 
«Oray'^  /nit,  81  July^  1809,  (•)  1810.'' 
The  paper  was  endorsed  « Intended  Will/' 

It9ih  August,  IBIO. 

Whole  Proi^erty.  £. 

2000  4  per  cents   *        ^        >*  at    85        1700 
1800  consols     ...      —     68  884 

60  per  cents  long  ann.  — •  18  1080 
1000  Indian  stock  -  -  ^  IS2  1830 
Chambers  .•-.--  800 
Furniture  about        -        .        .        «  600 

Sir  Jno.  Q.  Johnston's  bond  -        -        -    750 


Partnership  about 


Disposed  of  by  Will. 
SOOO  4  per  cents    •        •        • 
1000  consols      •        .        - 
1000  India  stock    ^         -        * 
Legacy  to  my  uncie  • 
Ditto  to  my  brother  Charles   - 


7634 

m 

1000 

■ 

8634 

£. 

1700 

680 

1820 

500 

500 

5200 

3434 

(cj  The  word  *  either,'*  was  struck  out  with  a  pen. 

(a)  The  words  •*  Charles  Sfiear"  were  struck  through  with  a  pen. 

{e\  The  word  ••  his,"  was  struck  through  with  a  pen. 

(/)  The  words  **  for  his  own  use,"  were  struck  through  with  a  pen* 

Or)  The  word  "them"  had  been  "him." 

(A)  The  word  **  sole,"  was  struck  through  with  a  pen. 

(I) "  1809,"  was  struck  through  with  a  pen. 
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RicHAHB  SpEABy  One  of  the  brothers  of  the  deceased^  entered  a  ca« 
veat,  and  opposed  the  validity  of  these  testamentary  schedules:  and  the 
executors  gave  in  an  allegation  pleading, 

1st.  l^hat  the  deceased  being  of  sound  mind,  and  desirous  of  settling 
his  worldly  affairs,  wrote  the  pap^r  A. ;  and,  having  approved  thereof, 
on  pr  about  the  31st  of  July,  1809,  or  on  the  Slat  of  July,  1810,  being 
the  several  dates  appearing  thereon,  subscribed  his  name  thereto. 

2d.  That  the  deceased  being  minded  to  make  alterations  in  his  will, 
as  well  in  the  dispositions  thereof  as  also  in  the  appointment  of  execu- 
tors, with  his  own  hand  made  the  alterations  afterwards  pleaded;  and 
having  so  dune,  on  or  about  the  19th  of  August,  1810,  he  wrote  the 
paper  B.,  and  therein  described  the  particulars  and  the  amount  of  the 
property  he  possessed,  and  specified  the  legacies  given  by  paper  A.  to 
ascertain  the  total  amount  thereof,  and.  thereby  recognized  and  confirm- 
ed  the  several  alterations  made  in  paper  A. ;  and  that  the  deceased,  by 
the  alterations  made  in  paper  A.,  appointed  John  Bone  and  Christopher 
Newsam  executors  and  residuary  legatees. 

3d.  That  the  whole  of  the  papers  A.  B.,  and  the  several  interlinet-^ 
tions  and  alterations  therein,  are  of  the  handwriting  of  the  deceased. 

4th.  That  on  Friday  the  19th,  and  Saturday  the  20th,  of  July,  1811, 
William  Cardale,  the  partner  and  confidential  friend  of  the  deceased, 
visited  him  at  his  house  at  Holloway,  by  his  the  deceased's  request,  he 
being  in  an  infirm  state  of  bodily  health,  but  of  sound  mind;  and  the 
said  William  Cardale,  on  both  said  occasions,  then  spoke  to  him  on  the 
subject  of  his  will;  that  the  said  deceased,  on  such  occasions,  said  he  had 
written  over  the  heads  of  his  will,  and  signed  it,  and  it  would  do  very 
well;  and  upon  the  said  William  Cardale  urging  him  to  make  his  said 
will  in  a  mojre  formal  manner,  and  offering  his  assistance  therein,  the  de- 
ceased said  he  would  do  it,  but  repeated,  that  what  he  had  already  writ- 
ten would  do  very  well,  or  to  that  effect;  that  about  nine  o'clock  on  the 
following  morning,  being  Sunday,  the  21st  of  June,  Mr.  Cardale  again 
attended  at  the  deceased'9  said  house,  in  consequence  of  a  message  from 
John  Bone,  party  in  this  cause,  requesting  him  to  come  immediately, 
as  the  deceased  had  been  taken  suddenly  ill;  but  on  his  arrival  found 
that  the  deceased  had  died  suddenly,  a  short  time  before  his  the  said 
Mr.  Cardale's  arrival;  that  John  Bone,  and  his  wife  Ann  Bone,  being 
then  present,  the  said  William  Cardale  thought  it  proper  to  seal  up  and 
secure  the  deceased's  property,  till  his  relations  could  be  assembled; 
and,  with  the  approbation  of  the  said  John  and  Ann  Bone,  he  proceeded 
to  seal  up  and  secure  the  deceased's  effects  in  his  house;  and  on  inquiry 
for  the  key  of  the  chest  in  which  the  deceased  deposited  his  plate,  the 
deceased's  woman  servant  said,  that  the  same  was  usually  kept  in  the 
drawer  of  a  wardrobe  which  stood  in  his  bed  chamber;  that  the  said 
William  Cardale  unlocked  the  said  wardrobe;  and  upon  unlocking  also 
an  internal  drawer,  the  paper  A.  appeared  lying  at  the  top  of  other  pa- 
pers of  moment  and  concern  which  were  contained  in  the  said  drawer, 
the  said  paper  A.  being  folded  together,  but  not  inclosed  in  any  envelope 
or  cover,  or  sealed,  and  the  paper  B.  being  folded  therein;  that  the  said 
William  Cardale  then  proceeded  to  read  over  the  said  papers  aloud  to 
the  said  John  and  Ann  Bone,  and  then  observed  the  several  oblitera- 
tions, interlineations,  and  additions,  now  appearing  therein;  and  the 
article  concluded  with  pleading  the  plight  and  condition  of  the 'papers 
in  the  usual  form. 
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JlTDaHElfT. 

Sir  John  Nicholi*. 

William  Spear,  a  solicitor^  is  the  party  deceased; — two  papers  are 
propounded  as  his  will  by  the  executorS| — which  are  opposed  by  the 
next  of  kin. 

The  papers  themselves  are  important;>A.  is  superscribed  as  the  <^  heads 
of  the  will  of  Wm.  Spear,  of  Gray's  Inn;"  the  inference  would  be  from 
this,  that  it  was  a  paper  from  which  it  was  intended  that  a  more  formal 
will  should  be  drawn  out; — it  is  dated  and  subscribed,  and  it  contains  a 
complete  disposition;  still,  however,  if  it  rested  here,  the  Court  must 
have  considered  it  as  imperfect,  because  it  is  desciubed  <^  heads  of  a  will." 
But  alterations  were  made  afterward  in  a  formal  manner,  which  look 
like  an  alteration  in  his  intention  as  to  this  point;  and  there  is  a  high 
probability  that  he  intended  this  paper  to  have  effect; — but  the  Court  is 
Dot  left  to  this  conjecture. 

Paper  B.  was  written  within  a  fortnight  afterwards;  this  contains  a 
calculation  of  the  amount  of  his  property,  and  then  enumerates  the  se- 
Teral  legacies,  exactly  in  conformity  with  the  will.  And  it  is  pleaded 
that,  when  the  deceased  was  taken  ill,  he  told  his  friend  Mr.  Cardale, 
^<that  he  had  written  the  heads  of  his  will,  and  signed  it,  and  that  it 
would  do  very  well;^^  that  Mr.  Cardale  urged  him  to  make  it  in  a  more 
formal  manner.  He  said  he  would,  but  repeated,  that  which  he  had  al- 
ready written  would  do  very  well, — and  he  died  unexpectedly  the  next 
morning  before  Mr.  Cardale's  arrival. 

If  these  facts  shall  be  proved^  as  they  are  laid  in  this  allegation,  they 
will  be  decisive  of  the  validity  of  this  paper;  they  will  establish  continu- 
ance of  intention^  and  non-execution  caused  by  the  interposition  of  death; 
— ^the  paper  was  found  not  as  a  cast  off  memorandum,  but  carefully  pre- 
ferred. 

The  Court  can  have  no  doubt  in  admitting  this  allegation. (a) 

(a)  The  cause  came  on  for  hearing  on  the  26th  of  February,  1812,  when  the 
allegation  being  proved  by  the  evidence  of  Mr.  Cardale,  and  two  other  witnesses, 
the  Court  pronounced  for  the  validity  of  paper  A.,  but  rejected  paper  B. 

From  this  sentence  an  appeal  was  interposed  by  Richard  Spear,  to  the  High 
Court  of  Delegates;  and  in  the  course  of  proceedings  in  that  .Court,  Charles 
Spear,  another  brother  of  the  deceased's.  Intervened ;  and  alleging  himself  to  be 
the  sole  executor  named  in  paper  A ,  prop<»unded  that  paper  as  it  stood  prior 
to  the  alterations  made  in  the  three  last  lines;  he  also  gavd  in  an  allegation 
pleading  that  the  alterations,  and.  interlineations  in  the  three  last  lines  were 
not  made  by  the  deceased,  nor  under  his  directions; — and  that  he  always  enter- 
tained a  great  aversion  and  contempt  for  Christopher  Newsam,-»On  this  allega- 
tion, fourteen  witnesses  were  examined.  The  executors  gave  in  a  responsive 
plea  contradicting  these  facts,  on  which  they  produced  eighteen  witnesses. 

On  February  15  and  17,  18 16^  the  cause  was  argued  at  Serjeant's  Ini\,  before 

Mr.  Justice  Gkahah, 

Mr.  Justice  Batlet, 

Mr.  Justice  Dallas, 

Doctor  Abhold, 

Doctor  Adam*,     . 
and 

Doctor  DoDsoir. 

Dr.  Swabey,  Dr.  Jenner,  and  Mr.  Heald^  were  counsel  for  the  executors; — 
Dr.  Stoddan  and  Mr.  Warren^  for  Richard  Spear;— and  Dr.  FhiUimore,  Dr. 
J^tuhingtotij  and  Mr.  PhiUimorc,  for  Charles  Spear. 

The  Delegates  established  paper  A.,  and  condemned  "Richard  Spear  in  the 
costs  occasioned  to  the  Respondents  by  his  appeal,^>excluding  therefrom  any 
part  of  the  costs  which  arose  from  the  intervention  of  Charles  Spear."    The 
gave  no  costs  a|;aiost  Charles  Spear. 
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TAPPENDEN  v.  WALSa— p.  352. 

A  married  woman  caii  make  a  will  of  property  left  during  coterture  to  bur  sole 

and  separate  use. 

Ah  allegation  was  submitted  to  the  Court,  propounding  a  will  dated 
Dec.  15,  1797|.and  a  codicil  dated  Oct.  2,  1801,  of  Anne  Thompson, 
widow;— both  made  during  her  coverture. 

The  property  had  devolved  to  her  partly  undin*  the  will  of  Anne 
Wilson,  and  partly  under  the  will  of  Thomas  Martin:— -by  the  former 
instrument,  the  property  had  been  lejft  to  trustees. for  her  use,  with  a 
power  to  her  of  disposing  of  it  **by  cmy  writing' purpariing  to  ie, 
and  in  the  nature  of^  her  last  will  and  testament,*'  By  the  will  of 
Thomas  Martin,  a  legacy  had  been  bequeathed  ^  to  her,  and  her  heirs, 
executors,  and  administrators,  and  assigns,  absolutely,  and  for  ever 
to  and  for  her  and  their  own  sole  and  separate  use  and  benefit,*' 

Jidams  and  Stoddart  opposed  the. admission  of  the  allegation. 

Swabey  and  Jennsr,  contra, 

Cited  RyleysitkA  Asberry  v.  iMWton,  Arches,  1791.  Bennet  r.  Da* 
vis,  %A  Peere  Williams.  Bolfe  v.  Buddtr,  Bunbury.(a) 

jubombnt. 

Sib  John  Nicholu 

Two  objections  are  taken  to  this  allegation* 

First,  That  Anne  Thompson  had  no  right  to  dispose  of  her  property 
by  will,  for  want  of  a  power  from  her  husband  authorizing  her  to  do  so. 

Secondly,  That  the  codicil  disposes  of  property  not  her  own,  as  by 
the  will  of  Thomas  Martin,  who  bequeathed  it  to  heri  it  was  not  left  to 
trustees  for  her  separate  use. 

By  the  law,  as  it  stands  at  present,  a  married  woman  who  possesses 
separate  property,  may  dispqse  of  it  without  the  consent  of  her  ha»» 
band. 

The  probate  of  this  Court  does  not  decide  upon  the  right  of  disposal, 
it  decides  merely  on  the  factum  of  the  instrument; — perhaps,  if  no  pro- 
bate were  granted  by  tliis  Court,  the  person  to  whom  the  property  is 
left  might  be  unable  to  recover  it 

The  general  right  of  the  wife,  in  this  respect,  has  been  established  in 
a  great  variety  of  cases.  In  Rees  v.  Rhodes,  Prerog.  Trinity  Term^ 
1799,  a  wife  without  any  authority  from  the  husband,  disposed  of  8e-> 
parate  property,  over  which  she  had  controuU 

In  Bowes  v.  Bowes,  Prerog.  Hilary  Term,  1801,  this  Court  laid 
down  that  it  would  not  look  nicely  into  the  power  of  the  wife,  as  that 
right  belonged  to  another  Court; — in  that  case  the  Court  granted  a 
limited  probate^  Richards  v.  Lea,  Michaelmas  Term,  1805,  is  to  the 
same  effect. 

(a)  It  stood  singly  on  the  point,  whether  from  the  circnmstances  she  had  such 
a  separate  property  in  the  bond  that  she  could  dispose  of  it :  and  fttr  Curiam^ 
clearly  she  is  not  onljr  executrix,  but  the  bond  is  devised  to  her  sole  and  sefiarate 
use,  which  vests  the  interest  in  her  in  a  Court  of  Equity,  as  much  as  if  the  son 
had  vested  it  in  trustees  for  her  separate  use;  and  there  are  many  instanGcs 
where  a  Court  of  Equity  has  decreed  an  husband  to  stand  as  a  trustee  for  the 
separate  use  of  his  wife.  Lady  Suffolk's  case,  who  married  Serjeant  Maynard; 
Sir  Joseph  Hem's  wife;  Seymour  v.  Diikcs,  Nov.  17, 1718.  See  Roi/e  v.  Bud- 
der,  Bunbury's  Kepoits,  p,  187. 
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In  other  Courts  the  fame  doctrine  has  been  held.  Id  Fettyplace  v. 
Gorges  J  3  Bro.  C.  C.  10,  Lord  Thurlow  aaid,  <<  that  where  personal 
property  wets  enjoyed  separately  by  the  toi/e,  it  mwt  be  enjoyed  with 
all  its  incident s.^^ 

The  Court  will,  therefore,  grant  probate  without  the  consent  of  the 
husband,  limited  to  the  separate  property  of  the  wife. 

The  second  objection  is,  that  the  codicil  disposes  of  property  not  her 
own  because  it  was  not  given  to  trustees  for  her  separate  use.  It  ap* 
pears  to  me,  however,  that  the  will'of  Thomas  Martin  does  convey  the 
property  to  the  separate  use  of  Mrs.  Thomson^  independent  of  her  hus- 
band.—«If  I  am  at  all  required  to  give  an  opinion  as  to  this  point,  I  ap* 
prehend  that,  under  the  words  of  this  will,  a  Court  of  Equity,  or  any 
Court,  would  decide  that  she  had  a  right  to  enjoy  the  property  inde- 
pendently of  her  husband; — at  all  events,  it  is  not  necessary  to  decide 
this  point;  it  is  enough  for  this  Court  to  grant  its  probate. 

I  have  no  difficulty  in  admitting  the  allegation; — nor  shall  I  have  any 
difficulty^  if  the  facts  are  proved,  in  granting  a  limited  probate. 


ABOHES  COURT  OF  OANTEHBURY. 

FAREMODTH  and  Others  v.  WATSON.— p.  355. 
-  {Jin  Appeal  from  the  Consistory  Court  ^  Exeter.) 

A  ciYil  suit  to  annul  an  incestucms  marriage  brought  by  the  sisters  of  the  hus- 
band. 


PREROGATIVE  COURT  OF  CANTERBURY. 

WOOD  V.  WOOD.— p.  357. 
Part  of  a  will  established,  and  part  held  not  to  be  entitled  to  probate. 

Judgment. 

Sir  John  Nicholl. 

James  Wood  is  the  party  deceased;  he  died  on  the  29th  of  March, 
1809)  leaving  Jane  Wood  his  widow,  and  also  a  mother  and  brother, 
several  sisters,  and  some  nephews  and  nieces  :  he  had  real  property  to 
the  value  of  about  20,000/.  and  personalty  amounting  to  about  13,000/. 

An  unexecuted  paper,  being  a  paper  of  instructions  marked  A.  and 
which  refers  to  a  will  of  the  deceased's  brother  Jacob,  has  been  pro- 
pounded by  the  widow,  as  containing  with  that  will  so  referred  to  the 
will  of  the  deceased. 

Another  paper  B.  which  was  the  draft  of  a  will  prepared  from  A., 
hu  b^en  propounded  at  the  hearini;  of  the  cause  ;  and  I  am  now  prayed 
in  the  alternative  to  pronounce  for  A.  and  B.,  or  for  A.  and  the 
brother's  will. 

Ail  these  papers  are  opposed  by  the  mother;  and  three  other  next  of 
luu;  who  pray  an  intestacy. 
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The  history  of  the  papers,  as  given  in  the  eyidence,  is  to  this  ef- 
fect:— the  deceased  was  taken  ill  on  Sunday,  the  26th  of  March,  1809; 
be  was  rather  better  on  the  Monday;  but  on  the  Tuesday  morning  he 
grew  worse.  On  that  morning,  wfmy  IVhitej  a  maid  servant,  who  is 
examined  on  behalf  of  the  opposer,  states, 

<^  That  about  eight  o'clock,  the  deceased  expressed  a  wish  that  hi^ 
solicitor,  Mr.  Edis,  should  be  sent  fur,  and  asked  the  re^ondent  to  go 
for  him;  but  she  was  prevented  so  doing  by  Mrs.  Wood,  the  deceased'9 
wife ;  and  soon  afterwards  the  deceased  aske^  her  if  she  had  been  to 
Mr.  Edis ;  and  on  her  telling  him  she  had  not,  he  seemed  quite  angry^ 
and  desired  her  to  tell  Mr.  Thomas  to  come  up  to  him  for  that  purpose, 
which  she  accordingly  did.''        • 

Mr.  ThomAs,  (who  was  clerk  to  the  deceased,)  states, 

^^That  about  eleven  o'clock,  he  was  desired  by  the  deceased  to  go  to 
Mr.  Edis,  his  solicitor,  and  desire  him  to  come  and  take  instructions 
for  his  will.  He  accordingly  went,  but  Mr.  Edis  was  not  at  home  ;  he 
left  a  message  for  him;  Edis  came  shortly  afterwards,  in  the  forenoon, 
and  he  accompanied  him  op  stairs  into  the  deceased's  room." 

So  that  the  whole  originates  with  the  deceased  himself;  the  animus 
testandi  is  strongly  marked,  he  is  angry  with  the  maid  for  not  going  la 
Edis.  Mrs.  Wood  had  no  desire  for  a  will,  she  prevents  the  n>aid  from 
going, — the  deceased  then  sends  his  clerk;  so  that  the  intention  of 
making  a  will,  and  dying  testate,  is  quite  spontaneous,  and  is  decided. 

■Mr.  Edis  then  takes  up  the  account,  <<that,  on  entering  the  room, 
the  deceased  shook  hands  with  him,  and  addressing  him,  sard,  <I  want 
you  to  make  my  will.'  The' deponent  asked  the  deceased  to  give  him 
instructions  ;  pen,  ink,  and  paper,  were  brought ;  the  deceased  gave  in- 
structions verbally,  which  he  wrote  down  in  the  deceased's  presence; — 
that  the  deponent  prepared  the  will  of  the  deceased's  brother  Jacob, 
who  died  about  a  year  ago;  the  deceased  was  one  of  the  acting  execu- 
tors, and  well  acquainted  with  the  contents  thereof ;  and  being  desirous 
of  making  his  own  will,  in  great  measure,  similar  to  the  will  of  his 
late  brother,  he  referred  thereto  by  telling  the  deponent  that  he  meant 
his  wife  to  be  left  exactly  as  Mr.  Jacob  Wood's  wife  was ;  and  the 
deponent  then  wrote  the  same  down  in  nearly  the  same  words  as  dic- 
tated by  the  testator ;  the  deceased  then  proceeded  to  dictate  the  rest  of 
the  instruction^},  and  the  deponent  wrote  the  same  in  manner  aforesaid, 
being  the  whole  of  the  testamentary  schedule  A.  except  (besides  some* 
thing  quite  immaterial,)  that  he  wrote  the  words  ^  if .  children ;  ifnone^ 
to  have  estate  and  effects  subject  as  hereunder; '  subsequently  to 
taking  such  instructions,  as  will  be  hereafter  deposed; — that  as  he  wrote 
each  clause,  he,  as  he  recollects,  read  the  same;^^that  the  deceased  was 
very  ill,  and  the  deponent  was  as  concise  as  possible  in  taking  the  in- 
structions :  yet,  he  is  certain  they  were  exactly  conformable  to  the  de- 
ceased's wishes,  and  met  his  approbation ;  that  having  completed  them, 
he  of  his  own  accord  said  he  would  immediately  go  home  and  prepare 
the  will,  and  then  left  .the  deceased;  taking  the  instructions  with  hiivL" 

Mr.  Thomas  ^'  well  recollects  the  deceased  mentioned  his  intention 
to  make  his  will  in  great  measure  similar  to  that  of  his  late  bi;pther 
Jacob,  by  saying  that  he  meant  his  wife  should  be  left  exactly  as  his 
brother  Jacob's  wife  was,  and  that  his  mother  should  be  left  the  same 
as  in  his  brother's  will ;  that,  as  Mr.  Edis  wrote  down  the  instructions, 
he  read  the  same  clause  by  clause  to  the  deceased,  who  well  understood 
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tnd  approved  thereof,  to  the  best  of  the  deponent's  recollection  ;  Mr. 
Sdisy  when  he  had  completed  the  instructions,  read  them  all  over  to 
the  deceased,  who  expressed  his  approbation  thereof,  and  desired  the 
will  to  be  prepared  as  soon  as  possible/' 

Mr.  Daws,  who  was  an  intimate  friend  of  the  deceased's,  and  joint- 
executor  with  him  under  his  brother  Jacob's  will,  states,  <<  that  being 
informed  the  deceased  wanted  to  see  him,  he  went  into  his  room,  and 
found  Mr.  Thomas  and  Mr.  Edis  with  him; — Ed  is  was  writing;  he 
WBS  informed  they  were  instructions  for  the  deceased's  will.  Edis  said 
the  deceased  had  expressed  himself  very  anxious  that  the  deponent 
should  be  one  of  his  executors ;  he  asked  the  deceased  if  he  wished 
him  so  to  be  ;  to  which  he  replied,  <  Yes,  he  did  very  much.'  The  de- 
ponent answered  he  would  not  hesitafe,  if  he  would  let  him  know  with 
whom  be  wa$  to  act.  The  deceased  said  he  meant  his  wife  to  be  one 
of  the  executors  ;  after  which  sorne  conversation  ensued  about  the  pro- 
priety of  appointing  a  third,  the  deponent  suggesting  such  propriety, 
and  asked  the  deceased  if  he  would  have  either  of  his  relations  appoint- 
ed or  not  The  deceased  'decidedly  answered,  <  No.'  Mr.  Turner  and 
his  son  were  proposed, — the  deceased  stated  his  reasons  for  .not  adopt- 
ing them,  and  at  length,  Mr.  Aytoti,  Mr.  Dawes's  then  partner,  was 
fixt  upon."  Mr.  Dawes  adds,  <Uhat  the  deceased  being  at  such  time 
sitting  up  in  bed,  threw  himsel(  rather  back  on  his  pillow,  and  said, 
'Now  I  am  satisfied.'  That  the  whole  instructions  were  read  over  to 
the  deponent  in  the  deceased's  presence  and  hearing  ;  and  he  well  re- 
members that  it  was  intended  by  the  deceased,  that  the  will  of  his  late 
brother  Jacob  should  form  the  basis  of  his  will,  for  the  deponent  well 
remembers  that  in  such  instructions,  which  were  read  over  to  the  de- 
ceased as  well  as  to  the  deponent,  and  were  also  looked  over  and  read 
by  the  deponent,  as  Mr.  Edis  was  writing,  the  latter  part  began  with 
expressing  that  Mrs.  Wood  was  to  be  left  exactly  as  Mr.  Jacob  Wood's 
wife  was,  and  that  the  deceased's  mother  was  to  be  left  similarly,  as 
under  Mr.  Jacob  Wood's  will; — that  he  is  quite  certain  the  deceased 
perfectly  well  knew  and  understood  the  whole  contents  of  the  instruc- 
tions ;  and  that  he,  the  deceased,  did,  in  the  deponent's  presence,  de- 
clare the  same  to  be  quite  as  he  intended  his  will  to  be." 

No  evidence  can  more  strongly,  clearly,  and  uniformily,  mark  a  fixed 
and  decided  testamentary  intention,  and  more  particularly  the  intention 
of  leaving  his  wife  exactly  the  same  as  his  brother  Jacob  had  left  his 
wife. 

The  next  of  kin  have  given  an  allegation  pleading  incapacity  arising 
from  delirium  the  whole  of  this  day. 

They  have  examined  four  witnesses;  the  two  apothecaries,  neither  of 
whom  saw  him  till  that  evening. — 

The  maid  servant,  who  says,  ^<  that  he.  was  free  from  delirium  till  the 
afternoon,  about  three  o'clock."     And 

Dr.  Meyer,  who  says,  "  that  when  he  visited  him  in  the  morning, 
between  eight  and  nine,  or  between  nine  and  ten,  he  was  in  a  state  of 
strong  delirium,  (which  renders  it  probable  that  his  conversation  with 
the  maid  servant,  when  he  desired  her  to  go  for  Mr.  Edis,  was  at  a  later 
hour  than  she  mentions,)  but  that  between  twelve  and  one,  when  he 
again  visited  the  deceased,  he  found  him  free  from  delirium,  quiet,  and 
perfectly  rational,  and  so  jfar  from  being  incapable  of  giving  instructions 
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for  h»  will,  that  he  considered  him  fully  capable,  and  he  would  not  hare 
hesitated  becoming  witness  to  a  will  at  that  time,  had  he  been  requested  f 
that  when  he  visited  him  on  the  same  day  in  the  evening,  he  found  him 
in  a  high  delirium,  and  be  died  next  morning;— ^that  when  be  visited 
bim  the  second  time  about  noon  he  saw  some  persons-with  him,  but  does 
not  recollect  who  they  were.'^ 

-  l^he  evidence  then  upon  the  dpposer's  own  allegation,  though  it  proves 
prior  and  subsequent  delirium:  yet,  at  the  time  of  the  transaction,  it 
proves  an  entire  absence  of  disorder,  and  perfect  capacity.       ' 

The  Court,  indeed,  has  more  satisfactory  evidence  than  the  opinion 
of  any  witnesses,  viz.  the  conduct  of  the  deceased  himself,  which  leaves 
no  doubt  of  his  capacity. 

The  paper  of  instructions  which  was  written,  was  to  this  effect 

<<  Mrs.  Wood  to  be  left  exactly  as  Mr.  Jacob  Wood's  wife  was. 

'<  Rings  the  same,  except  as  below. 

<<  My  mother  to  be  left  similarly  as  she  was  under  Jacob's  wilh 

'*  My  three  sisters  50/.  each. 

Then  some,  other  little  legacies  and  rings,'  and  Ay  ton,  Dawes,  and 
Mrs.  Wood,  executors^ 

This  paper  then  precisely  coiresponds  with  the  parole  aecount  given 
by  all  the  witnesses.  The  disposition  in  favour  of  the  wife  and  mother 
is  only  intelligible  by  a  reference  to  Mr.  Jacob  Wood's  will,  which,  in 
substance,  is  to  this  effect: 

**  Mr.  Jacob  Wood  gives  his  wife  400/.  per  annum,  and  the  residue 
to  his  children,  if  the  child  which  he  has  (having  then  one  son,)  or  any- 
other  child,  should  live  to  the  age  of  twenty-one;  but  if  this  son,  and  all 
other  children,  die  before  twenty-one,  then  the  interest  of  the  whole  to 
the  wife  for  life;  aiid  after  her  death,  the  reversion  to  his  mother,  brother^ 
and  other  relations.  The  mother  has  a  legacy  of  1201.  besides  her  re« 
versianary  interest  in  the  residue." 

The  intention  of  the  brother  seems  to  have  been  to  give  the  wife  400/. 
per  annum,  if  theyhad  any  child  or  children,  and  if  none,  (and  at  the 
time  of  making  the  will  he  had  none,)  the  interest  of  the  whole  to  her 
for  her  life;  and  after  her  death,  the  reversionary  interest  to  his  own 
family,  to  his  mother,  brother,  and  sisters. 

The  deceased  was  perfectly  capable;  it  is  strongly  pleaded  that  he 
well  knew  the  contents  of  his  brother's  will;  he  was  the aeting  executor 
under  it.  Mr.  Rdis  had  drawn  the  will, — he  must  have  perfectly  un- 
derstood his  intention.  Mr.  Dawes  also  was  executor  under  that  will. 
The  only  possible  doubt  could  be  whether,  as  his  brother's  wife  was  de 
facto  only  receiving  400/.  he  having  left  a  son,  the  deceased  intended  to 
give  his  wife  only  400/.  a  year;  or  v^ether  he  intended  to  give  the  whole 
for  life,  (he  having  no  child,)  as  his  brother's  wife  would  have  in  the 
event  of  her  child  dying.  I  should  have  thought  clearly  that  he  meant 
her  to  have  an  annuity  of  400/.  at  all  events,  and  a  life  interest  in  the 
whole,  if  there  were  no  children;  and  then  the  whole  to  go  to  his  mother 
and  other  relations;  and  such  I  think  is  the  construction  of  the  paper  it- 
self. The  Court  would  have  no  room  to  entertain  any  judicial  doubt  u 
to  the  intention. 

Suppose  then  the  deceased  had  been  struck  with  sirdden  death  the 
moment  these  persons  left  his  room; — here  was  the  deceased  himself, 
of  his  own  accord  sending  for  his  solicitor  to  make  his  will,—- in  posses« 
sion  of  full  capacity, — dictating  instructions, — these  instructions  reduced 
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into  writing, — read  over, — ^appro^ed  by  him, — containing  a  full  dispo* 
sition  of  his  property, — no  doubt  or  hesitation  of  his  intention, — his 
friends  round  him, — no  supposition  of  any  improper  influence,  and  the 
solicitor  carrying  away  the  instructions  to  prepare  a  will  as  expeditiously 
as  possible  from  them; — but  before  he  could  prepare  the  will  the  de« 
ceased  became  incapable  by  the  act  of  God,  and  died  the  next  morning. 
If  the  case  had  rested  here,  the  Court  could  not,  proceeding  according 
to  its  ordinary  rules,  have  hesitated  in  pronouncing  for  this  paper. 

The  question  then  is,  whether  any  thing  happened  afterwards,  either 
to  add  to  or  to  take  from  this  paper;  and  the  more  clear,  distinct,  and 
deliberate,  the  intention  was  at  this  time,  the  more  clear  should  be  the 
proof  of  any  subsequent  alteration. 

There  is  introduced  into  this  paper  of  instructions  a  most  important 
additional  clause,  in  these  words,  ^^  ij children;  if  none^  to haveallihe 
estate  and  effects^  subject  as  hereunder:"  these  words  were  written  by 
Mr.  Eidis,  the  solicitor;  and  it  is  admitted  that  they  were  not  written 
till  he  was  informed  of  the  deceased's  death.  Now  no  case  has  been 
furnished  where  an  additional  clause  of  bequest,  written  after  the  testa* 
tor's  death,  has  been  established.  The  Court  would  be  very  sorry  to 
make  the  precedent,  more  especially  under  the  circumstances  of  this 
ease; — perhaps  this  alone  would  be  sufficient  for  me  to  direct  the  whole 
clause  to  be  struck  out; — but  as  it  may  be  necessary  to  examine  the  whole 
case,  in  order  to  see  whether  the  former  part  of  A.  is  in  any  degree  af- 
fected; or  whether  B.  which  was  written  in  the  deceased's  lifetime,  can 
be  supported,  the  further  evidence  must  be  considered. — ^The  effect  of 
this  clause,  the  substance  of  which  is  introduced  into  B.  is  to  produce  a 
very  important  change  in  the  disposition; — the  clause  runs  thus: — 

"Mrs.  Wood  to  be  left  exactly  as  Mr.  Jacob's  wife  was,  if  children; 
if  none,  to  have  all  the  estate  and  effects,  subject  as  hereunder." 

What  is  the  effect  of  this?  "  Here  is  no  child, — why  that  Mrs.  Wood, 
instead  of  taking  a  life  interest  in  the  whole,  takes  the  whole  absolutely; 
instead  of  being  left  exactly  as  Mr.  Jaco^  Wood's  wife  was,  or  would 
have  been  if  her  child  had  died,  she  has  an  absolute  interest  instead  of 
a  life  interest;  the  relations,  and  among  others  the  mother,  instead  of 
having  a  reversionary  interest  in  the  residue,  are  wholly  excluded,  not- 
withstanding the  mother  is  by  this  very  paper  expressly  **  l^i  similarly 
as  she  was  under  Jacobus  will;"  and  all  the  witnesses  saying  the  de- 
ceased perfectly  understood  and  approved  the  paper,  and  declared  it  was 
exactly  what  he  wished. 

This  most  important  alteration,  made  after  the  deceased  had  so  de- 
liberately given  full  instructions  for  his  will,  after  he  had  marked  a  de- 
cided intention  to  make  his  brother  Jacob's  will  the  basis  of  his  own; — 
had  directed  his  wife  in  part  to  be  provided  for  as  his  brother  Jacob's 
wife; — had  sent  away  the  solicitor  to  prepare  the  will  as  expeditiously 
as  possible; — the  whole  transacted  in  the  presence  of  two  confidential 
friends:  I  say  this  important  alteration,  if  it  had  been  reduced  into  wri- 
ting in  the  deceased's  presence,  and  read  to  him,  and  standing  upon  the 
single  testimony  of  one  person,  would  have  staggered  and  alarmed  the 
Court;  if  not  as  to  the  correctness  of  the  witness,  at  least  as  to  the  capa- 
city of  the  deceased.  Such  a  change  of  intention, — not  a  slight  differ- 
ence in  the  amount  of  the  legacy,  but  in  the  ytrj  basis  and  leading  prin- 
ciple of  his  will,  would  have  called  upon  the  Court  to  have  examined 
very  narrowly  whether  his  full  capacity  continued;  carefully,  to  have 
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ascertained  whether  he  was  fully  understood  by  the  witness,  whether 
his  capacity  and  intention  had  been  fully  proved,  or  whether  there  might 
not  be  some  misapprehension  between  the  witness  add  the  deceased. — 
What  then  is  the  account  given  ? 

Mr.  Thomas  says,  "  that  the  deceased,  previously  to  sending  for  Mr. 
Edis  to  make  his  will,  told  the  deponent  that  he  meant  to  leave  all  his 
property  to  Mrs.  Wood,  subject  to  such  legacies  as  he  should  bequeath/' 

When  this  declaration  was  made  does  not  exactly  appear,  though  I 
should  understand  the  witness  as  meaning  that  the  deceased  said  so  at 
the  time  he  sent  for  Edis; — but  on  a  single  loose  declaration  of  this  sort, 
the  Court  can  never 'rely;— such  a  declaration  is  so  liable  to  be  misap* 

1>rehended,  so  liable  to  be  not  exactly  remembered,  so  liable  to  be  loose- 
y  made  without  restriction,  where  only  meant  sub  modo. 

The  deceased  might  so  express  himself,  though  meaning  to  leave  the 
whole  but  "/or  life  only;" — or  the  witness  might  not  hear  !be  limita- 
tion or  restriction  for  life: — it  is  not  corsoborated  by  other  declarations^ 
there  is  no  suggestion  that  it  was  the  generally  declared  intention  of  the 
deceased  to  leave  every  thing  to  his  wife,  in  exclusion  of  his  other  rela- 
tions.— ^This  conversation,  then,  spoken  to  by  Thomas,  affords  very  little 
proof  of  such  an  intention; — but  if  it  was  his  idea  then, — ^he  had,  when 
he  set  about  the  act,  come  to  a  complete  determination  to  make  the  same 
division  between  his  wife  and  his  family  that  his  brother  Jacob  had 
done, — ^to  her  the  whole  for  life,  as  there  were  no  children; — but  then 
the  property  to  revert  to  his  own  family. 

Mr.  Thomas  goes  on:  "  that,  on  going  down  stairs  with  Edis,  he  told 
him  that  if  Mrs.  Wood  was  to  be  left  exactly  as  Mr.  Jacob  Wood'* 
wife,  it  would  not  correspond  with  what  the  deceased  had,  as  aforesaid^ 
previously  told  the  deponent, — and  he  states  that  Edis  then  went  to 
Mr.  Dawes  in  his  counting-house/' 

Dawes  says, "  that  after  he  had  been  a  short  time  in  his  office,  en  eomtng 
down  from  the  deceased,  Edis  came  to  him  there;  and  the  deponent 
having  recollected  that  the  circumstances  of  Jacob  Wood's  will  could 
not  entirely  form  the  basis  of  the  deceased's  will,  as  the  deceased  had  no 
child,  and  Jacob  left  a  son;  he  mentioned  the  same  to  Edis,  and  as  there 
might  be  a  child,  that  a  similar  trust  must  be  created  for  such  child,  as 
Jacob  had  created  for  his  son;  and  he  advised  Edis  accordingly  to  go  up 
stairs  to  consult  the  deceased,  which  he  did." 

Edis  says,  "that  as  he  was  going  to  prepare  the  will,  ^eing  Mr. 
Dawes  in  his  counting-house,  he  went  in,  and  showed  him  the  instruc- 
tions; and  some  conversation  was  then  started  by  Mr.  Dawes,  on  the 
subject  of  the  deceased's  having  left  this  will  the  same  as  his  brother 
Jacob's  wife,  and  the  dissimilarity  there  was  in  their  situations,  Jacob 
having  left  a  son;  and  suggested  the  propriety  of  providing  for  the  de- 
ceased's leaving  issue,  although  he  had  none  at  that  time;  and  thereupon 
the  deponent,  at  the  suggestion  of  Mr.  Dawes,  returned  to  the  deceased^ 
and  asked  whether,  in  the  event  of  his  leaving  no  child,  he  meant  the 
residue  of  his  property  to  go  to  his  own  relations,  as  his  brother  Jacob 
had  directed  by  his  will;  to  which  the  deceased  replied  as  if  he  recoiled 
at  the  idea  of  leaving  his  property  from  his  wife,  if  he  should  leave  no 
child,  <  No,  all  to  my  wife;'  that  having  obtained  no  further  instruction 
from  the  deceased,  he  again  left  him  without  having  written  down  such 
further  instructions."  He  then  says,  that  he  went  home  and  prepared 
the  draft  of  a  will  B.,  which  he  carried  to  the  deceased  about  five  o'clock 
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in  the  eveniDg;  but  he  was  then  delirious^ — that  he  died  the  next  morn- 
iag,*-and  being  informed  he  was  dead,  he  then  wrote  the  additional 
clause,  **  if  children,''  &c.  in  the  paper  of  instructions  A. 

This  is  the  account  of  the  addition  to  A.  and  the  writing  of  B.;  and 
it  is  contended,  and  prayed,  that  if  that  clause  in  A.  (not  being  written 
till  after  the  death,)  cannot  be  pronounced  for; — yet,  that  B.  having 
been  written  in  his  lifetime,  though  not  in  his  presence,  nor  even  read 
to  him,  may  be  pronounced  for,  being  conformable  to  such  further  in- 
structions* 

Upon  the  point  of  law,  there  certainly  have  been  cases  where  a  pa- 
per written  in  the  lifetime  of  the  testator,  but  neither  reduced  into 
writing  in  his  presence,  nor  read  over  to  him,  has  yet  been  established: 
but  then  they  have  been  so  established  upon  cases  perfectly  clear,  both 
as  to  the  intention  of  the  deceased,  conveyed  by  his  instructions,  and 
that  the  piper  was  exactly  conformable  to  such  clear  and  decided  inten- 
tions. The  Court  has  always  acted  with  extreme  caution  in  such  cases; 
but  such  is  the  principle  laid  down  in  several  within  my  own  recollec- 
tido.  In  Bury  v.  Bury^  Prerog.  Hilary  Term,  1791;  Campbell  v. 
Campbell^  Prerog.  Michaelmas  Term,  1797;  fVingrove  v.  Bye^  Pre- 
rog. Michaelmas  Term,  1799;  Simpson  and  Davidson  v.  Temple^  Pre- 
rog. Trinity  Term,  1801;  Hoare  and  Hayes  v.  Hayes,  Prerog.  Hilary 
Term,  1807. 

Is  Uiere  then,  in  this  case,  such  clear  evidence  of  the  intentions  of 
the  deceased,  and  of  the  accuracy  of  paper  B.  as  the  Court  has  always 
required  ? — ^There  is  much  confusion  between  the  witnesses. — Accord- 
ing to  Thomas,  you  would  suppose  that  the  suggestion  originated  with 
him,  in  consequence  of  what  had  previously  passed  between  him  and 
the  deceased  respecting  the  wife,  and  \)^i  Edis  upon  that  went  to 
Dawes  to  consult  him  what  was  to  be  done. 

According  to  £dis, — he  went  to  Dawes  to  show  him  the  instructions; 
which  was  strange,  as  Dawes  was  present  when  they  had  been  given  in 
part,  and  had  just  heard  them  read. 

According  to  Dawes,  it  was*  an  idea  started  by  himself,  that  there 
would  be  children;  and  he  and  Edis  agreed  that  if  children  should  be 
born,  it  would  be  proper  that  a  trust  should  be  raised  for  them,  and  that 
the  deceased  should  be  consulted  upon  that  point;  and  in  that  Edis 
agrees.  It  seems  rather  extraordinary  that  they  should  have  thought  it 
necessary  to  have  consulted  the  deceased  upon  that  point;  for  surely  the 
instructions  already  given  implied  it.->^The  deceased  had  already  de- 
clared that  his  brother's  will  was  to  be  the  basis  of  his  own;  that  his 
wife  was  to  be  provided  for  exactly  as  his  brother's.  How  would  Mr. 
Edis  have  drawn  the  will?  After  the  legacies  he  would  have  given  400/. 
a  year  to  the  wife;  he  would  have  given  the  residue  to  the  children,  if 
any  should  be  born;  but  in  case  of  no  issue,  or  the  issue  dying,  then 
the  residue  to  the  wife  for  life;  and  then  to  the  relations.  To  leave 
the  wife  exactly  as  the  brother's — to  provide  for  the  contingency  of 
children  being  born, — it  wanted  no  further  instructions  for  that  pur- 
pose; and  yet,  both  Edis  and  Dawes  say  that  it  was  to  consult  the  de- 
ceased on  that  point,  and  on  that  point  only,  that  Edis  again  went  to 
speak  to  deceased.  But  how  does  Mr.  Edis  state  that  he  put  the  ques- 
tion ?  Not  one  word  of  providing  for  the  children,  if  he  should  have 
any,  and  raising  a  trust  for  their  benefit;  but  <'  whether,  in  the  event  of 
his  having  no  child, — ^he  meant  the  residue  of  his  property  to  go  to  his 
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relations  ?  Not  whether  in  the  event  of  having  a  child  he  would  have  a 
trust  raised  to  provide  for  that  child  ?  How,  g^i^K  ^^  ^^*  purpose  of 
consulting  the  deceased  upon  the  event  of  his  having  children,  could  he 
possibly  have  put  this  single  question  upon  the  event  of  his  having  no 
children,  is  not  easily  understood; — but  if  the  question  .was  thus  put, 
how  must  the  deceased  have  understood  it  ?  Why,  the  residue  after  the 
annuity  of  400/,  to  the  wife.«-How  was  the  case  of  the  brother's  wife  ? 
She  left  a  son,— she  had  an  annuity  of  400/.,  the  residue  was  to  provide 
for  the  son.  The  deceased,  who  was  acting  executor,  well  knew  this; 
he  then  most  naturally  understood  the  question,  **  whether,  if  there  was 
no  child,  the  residue  should  go  to  the  relations."  His  answer  is,  ^'No^ 
all  to  my  wife.''  That  is,  not  only  the  400/.  a  year,  as  my  brother's  wife 
has;  but  the  interest  for  her  life  of  the  residue,  in  case  we  have  no  chil- 
dren,—as  my  brother's  wife  would  have  had  in  the  same  event. 

Supposing  the  deceased's  faculties  had  been  ever  so  alert  tfnd  alive, 
this  was  a  very  natural  and  probable  misunderstanding,  considering  how 
explicit  he  had  been,  that  he  meant  to  do  exactly  the  same  for  his  wife 
that  his  brother  had  done;  and  also  for  his  mother: — in  anv  other  un- 
derstanding  of  the  question,  how  could  the  deceased  possibly  have  re- 
coiled at  the  idea  of  leaving  his  property  from  his  wife, — leaving  the 
whole  for  life, — he  must  have  understood  it,  the  residue  beyond  400/. 
a  year. 

But  that  upon  this  single  question,  and  single  answer,  the  Court  is  to 
take  it,  that  the  deceased  had  totally  changed  the  whole  plan  and  prin- 
ciple of  his  testamentary  disposition,  and  that  he  meant  now  to  exclude 
his  own  family  altogether  from  any  reversionary  interest  in  his  proper- 
ty, is  quite  impossible.  The  Court  would  require  that  his  change  of 
intention  should  be  most  di^||pct]y  ascertained  by  conversation  and  ex* 
planation,  so  that  there  could  be  no  possibility  of  doubt  of  the  deceased's 
meaning.  The  Court  would  also  require  that  his  capacity  should  have 
been  fully  proved,  even  if  the  question  and  answer  were  not  liable  to 
any  misconception.  The  decease  had  been  strongly  delirious  a  short 
time  before; — he  was  again  strongly  delirious  in  a  short  time  (within 
about  two  hours)  after; — he  had  been  fatigued  by  this  transaction,  by 
giving  instructions  for  the  will,  and  the  discussion  respecting  the  exe- 
cutors; he  had  thrown  himself  on  his  pillow,  rather  rejoicing  that  he 
was  relieved  when  the  business  of  the  third  executor  to  be  appointed 
was  arranged.  He  h{id  been  left  some  little  time,  since  his  friends  had 
quitted  the  room, — he  would  naturally  be  in  a  dull  torpid  state,— not 
readily  apprehen<iing  a  single  question,  nor  accurately  ascertaining  his 
own  meaning  by  a  single  answer  to  that  question.  Under  such  circum- 
stances, to  pronounce  for  a  paper  not  written  in  his  presence,  and  never 
read  over  to  him,  would  be  going  infinitely  further  than  the  Court  has 
ever  done,  or  than  it  can  ever  safely  do. 

In  addition  to  this,  what  is  paper  B.?  Why  it  contains  a  direction  be*- 
neiicial  to  the  widow;  that  she  shall  at  all  events,  even  if  there  were 
children,  have  all  the  dividends  for  the  first  year;— a  bequest  not  war« 
ranted  by  the  brother's  will,  nor  by  any  directions  suggested  to  have 
been  given  by  the  deceased  himself.  It  is  said,  this  bequest  is  inopera- 
tive; so  it  may  be  by  events; — but  how  can  the  Court  rely  in  any  de- 
gree on  the  accuracy  of  such  a  paper  ?  This  bequest,  and  the  disposition 
of  the  residue  absolutely  to  the  wife,  would  both  be  introduced  with 
less  caution,  as  Mr.  Edis  expected  that  the  whole  would  undergo  the 
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revision  of  the  decetsed,  and  that  would  make  him  less  careful  on  thia 
second  intervievir  to  explain  the  matter  more  fully,  and  exactly,  or  to 
write  down  this  important  alteration,  and  read  it  over  to  the  deceased, 
and  take  care  that  he  fully  understood  the  nature  of  this  change. 

The  Court,  therefore,  has  not  the  least  doubt  or  hesitation  in  reject- 
ing paper  B.; — but  in  respect  to  A.  1  shall  strike  out  the  clause  written 
since  the  deceased's  death. — With  the  exception  of  that  clause  the  pa- 
per is  fully  proved  to  have  been  dictated  by  the  deceased, — read  over 
and  approved  by  him, — and  by  referring  to  the  will  of  the  brother  to 
contain  the  testamentary  intentions  of  the  deceased.— Nothing  which 
passed  afterwards  has  satisfied  me  that  the  deceasecl  in  any  degree  de- 
parted from  or  altered  those  intentions. 

I  pronounce  for  A.  together  with  the  will  of  Jacob  Wood  therein  re- 
ferred to,  as  together  containing  the  will  of  the  deceased,  the  words  of 
the  elause  in  A.  being  first  struck  out. 

The  Judge  accordingly  struck  out  with  his  own  hand,  the  following 
words  in  paper  A.,  ''t/  children;  ifnone^  to  leave  all  estate  and  ^ 
fecis  subject  as  hereunder.'^ 


PREROGATIVE  COURT  OF  CANTERBURY.     ^  A^/ 

MOORE  and  METCALF  v.  DE  LA  TORRE  v.  MOORE— p.  375. 

A  matilation  of  a  will  held  to  amount  to  a  cancellation,  and  that  cancellation  not 

to  revi^re  a  prior  will  of  nearly  similar  impoit. 

'  Cathebins  Moore  died  August  16, 1813,  possessed  of  a  personal 
estate  amounting  to  about  30,000/.;  she  left  three  sons,  Thomas,  George, 
and  Peter;  Peter  was  a  lunatic. 
The  following  testamentary  papers  were  found  at  her  death. 

(A.)  "  In  the  Name  of  the  Father,  and  of  the  Son,  and  of  the  Holy 
Ghost.     Amen. 

"I,  CATHERINE  DE  KILLIKELLY  and  MOORE,  Widow 
to  the  late  George  Moore,  of  Ashbrook,  and  Moore  Hall,  Esq.  de- 
clare, before  my  God  and  man,  my  last  Will  and  Testament,  under 
my  hand  and  seal,  in  my  perfect  senses  and  good  health,  that  if  the 
Almighty  pleases  to  call  me  to  himself,  on  the  road  going  to  Ireland, 
or  any  where  else,  or  by  some  other  unforeseen  accident,  as  we  are 
all  mortal,  lea^e  every  thing  I  possess  in  Spain,  England,  Ireland,  or 
any  other  part  of  the  world,  as  property,  lands,  houses,  money,  jewels, 
plate,  linen,  and  every  kind  of  houseal  furniture  of  every  description, 
between  my  son  Thomas  Moore,  and  my  son  Peter  Moore,  if  the 
latter  gets  back  his  senses  again;  in  case  it  is  not  God's  will  this  should 
happen  to  him,  pray  his  B*".  Thomas  Moore,  to  do  by  him  as  it  would 
be  most  comfortable  to  be  done  to  himself,  if  himself  was  the  person 
inflicted  by  the  divine  hand.  I  name  tny  son  Thomas  Moore  sole 
executor  of  all  I  have,  or  will  have,  or  possess.  In  my  husband's 
will,  made  in  Alicant  the  year  94,  is  expressed,  that  if  any  of  my  sons 
diiobed  me  in  any  respect,  I  might  give  his  share  to  any  other  of  his 
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fonSy  M  I  pleased  or  thought  proper.  I  now  exclude  and  disinheirittt 
.  my  eldest  son,  George  Moore,  (posseaaiDg  all  his  father's  lands  in  Ire- 
landy)  him  and  all  his  heirs  for  ever  and  ever,  to  have  the  least  claim 
or  title  to  any  thing  belonging  to  me;  as  likewise,  any  thing  that  his 
father  left  to  my  disposal  upon  no  pretext  whatever,  for  his  ungrate- 
fulness, uiidutifulness,  and  disrespect  to  me,  the  best  and  fondest  of 
mothers  to  him  more  than  any  of  her  other  sons,  that  brought  John 
and  Tom  to  be  jealous  of  me  on  his  account,  when  he  got  the  last  sum 
« out  of  my  power,  as  only  exeoutrice,  gives  himself,  away  for  life, 
into  a  family  that  he  knows  in  his  heart  were  the  means  of  his  fa* 
therms  and  brother's  most  miserable  and  untimely  death;  who  the 
irieanest  and  most  ill-natured  of  sons,  his  recompence  to  me  for  all 
my  sincere  affection  and  tenderness  I  had  ever  for  him  in  particular  is 
to  conclude  his  ruin,  without  even  leting  me  know  one  word,  neither 
ask  my  advice,  or  wait  for  mv  answer,  which  he  ought  to  have  done, 
after  so  often  pi:otesting  to  me  he  would  rather  die  than  once  offend  me, 
and  that  he  was  coming  over  to  Spain,  who  can  believe  such  a  person.  I 
declare  before  God,  who  is  the  Searcher  of  hearts,  that  he  has  deceiv- 
ed me  more  than  I  can  have  words  to  express,  therefore  in  my  turn 
must  renounce  him  to  be  my  son,  and  errace  him  as  much  as  possible 
out  of  my  memory,  till  my  latest  breath;  I  leave  my  B'.  Mr.  Bryaa 
Paul  de  Killikelly,  one  100  pounds;  my  S^  Fanny  at  Rouen  in  France, 
one  100  pounds^  a  year  while  she  lives  to  pray  for  me;  to  my  niece 
O'Neill  de  Arlox,  fifty  pounds  a  year  while  she  lives,  or  for  life;  to 
Micaela  Perez,  for  her  good  services, a  piset  a  da}'  for  life;  to  my  two 
nieces  in  Lisbon,  fifty  pounds  each;  to  the. nun  Miss  Moroney  in  Paris, 
twenty  pounds  to  pray  for  me;  to  Doloxes  my  grand  niece,  daughter 
to  O'Neill  de  Arlox,  fifty  pounds  to  pray  for  me;  to  my  nephew,  Mr, 
Arthur,  twenty  pounds  to  pray  for  me;  if  please  God  I  die  in  Ireland, 
I  desire  my  son  Thomas  to  have  tne  carried  to  Galway,  to  be  buried 
in  the  Co7)vent  of  Fryar's,  of  St.  Dominick,  near  the  place  where  my 
uncle,  bishop  Killikelly  lays,  as  I  should  never  consent  to  leave  my 
bones  on  any  spot  belonging  to  my  once  dearly  beloved  son.  I  de- 
sire my  son  Thomas  to  have  my  funeral  as  simple  as  possible,  no 
ostentation,  but  corresponding  to  me.  I  leave  two  thousand  masses 
to  be  said  for  me  from  the  day  of  my  death,  as  fast  as  they  clergy  can 
say  them,  looking  out  for  the  best  and  poorest  livers,  at  6  regJs  each 
mass;  three  high  mass's,  and  the  whole  office,  to  be  said  before!  am 
laid  under  ground;  20  pounds  to  be  given  to  the  poor  the  day  of  my 
burial;  to  Micaela  Antonio,  and  Visenta,  mourning,  and  an  ounce 
each;  to  Marg^.  the  French  maid,  her  wages  to  be  paid,  her  mourn- 
ing, and  an  ounce  besides,  to  Tomasas  S*^.  and  nephew  an  ounce 
each:  my  nurse's  soninBilboa.  two  ounces  my  son  Tom's  nurse, 
and  ounce  Aug*",  mourning,  and  an  ounce  of  the  14  in  Mr.  Moore 
will  to  be  portioned  I  only  paid  three  of  them,  they  must  be  paid  by 
my  son  Tom,  if  I  don't  live  to  do  it;  of  the  two  thousand  mass's  I 
leave  to  be  said  for  the  repose  of  my  soul,  200  of  them  must  be  offered 
in  the  Capuch  in  convent,  in  Alicant,  where  my  dear  Aunt  is  buried, 
and  fifty  in  each  church,  and  and  convent  in  Alicant  likewise  forme; 
all  my  best  silk  cloaths  to  be  cut  up  and  made  into  vestments,  for  the 
alter;  all  my  other  cloaths  and  Imen  to  be  divided  between  my  S^ 
Fanny  and  my  niece  Helen  O'Neill;  what  they  don't  like  of  them  I 
leave  to  Micaela,  and  the  other  good  servants  that  ahall  attend  me  in 
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my  last  sickness,  paying  them  well  besides;  to  my  confessor  10 
guineas  to  pray  for  me  ;  let  him  and  the  other  clergyman  who  says 
mass  for  me  and  assist  at  my  funeral,  he  payed  as  they  ought  to  be* 
I  leave  a  guinea  to  the  woman  who  will  dress  my  corps;  if  I  die  in 
London,  I  order  my  body  to  be  buried  at  St.  Pancras;  the  9th  and 
SOth  day  after  my  decease,  to  be  said  each  day  33  masses  if  possible, 
they  can  do  it;  in  case  the  Court  of  Spain  dos  not  continue  to  pay  the 
Spanish  chapel  here,  I  will  take  it  for  my  Acc^  to  pay  the  clergy,  the  four 
now  in  it,  4  women,  and  the  porter,  besides  the  boy's  school,  and  must 
get  one  foi:^thirty*three  girls  at  my  expence.  I  have  money  here  in 
the  funds,  besides  six  thousand  dollars  for  this  purpos,  in  my  trunks 
in  Spain.  I  have  a  small  annuity  here  of  twenty  guineas  a  year,  ia 
peaceable  time,  this  sum  I  leave  for  ever  and  ever  to  have  masses  said 
for  the  repose  of  my  soul  particularly,  must  be  offered  by  clergy  with- 
out reprove  from  heaven.  I  leave  Micaela  and  Marg%  the  bed  and 
bedstead  they  lay  on  in  my  house  in  Alicant,  with  two  pair  of  sheets 
each,  and  to  Micaela  3  table-cloths,  and  11  napkins  with  blue  strips, 
I  had  three  French  ones;  to  my  niece  Helen  O'Neill,  4  pair  of  my 
own  sheets  4  middleing  table-cloths,  2  dozen  napkins,  1  dozen  fringed 
towels,  1  dozen  coarse  new  cloths,  that  she  should  pray  for  me;  Mrs. 
Atby  one  hundred  pounds.  I  thank  God  I  have  no  debts  to  pay,  but 
forgive  my  B'  what  he  owes  me.  I  better  my  son  Thomas  in  every 
thing  which  the  laws  of  Spain  permits,  provided  he  don't  marry  like 
his  B*"  Geo.  into  a  family  he  knows  I  dislike,  my  niece  de  Arlox, 
will  tell  him  one  of  them.  George  married  without  ever  leting  me 
know  one  word  of  his  match,  neither  asked  my  advice,  nor  waited 
for  my  consent;  for  this  reason  exclude  him  for  ever  and  ever,  to  claim 
any  inheritance  from  me,  nor  do  I  wish  ever  to  see  him  while  I  live, 
nor  any  body  belonging  to  him,  for  earring  my  grey  hairs  to  the 
grave  with  sorrow.  I  leave  Pedro  Perez,  mourning;  and  an  onee  to 
Maria,  the  old  woman,  that  come  to  diner  for  charity,  half  an  onze  to 
pray  for  me;  to  her  son,  the  Capuchin  Fryar,  half  an  onze  to  say  forty 
masses  in  my  intention  at  a  pisset.  I  leave  all  my  power  to  my  son 
Thomas,  in  regard  to  any  property  belonging  to  his  B'  Peter  to 
manage  it  for  him,  till  please  God  he  gets  back  his  five  senses,  exclud- 
ing his  B^  George  to  have  any  thing  to  say  to  him,  except  to  give 
up  by  my  commands  the  fortune  his  father  left  him  in  the  Irish  Will, 
being  a  better  B^  and  dutiful  son;  and  do  declare,  that  George  did  not 
follow  my  advice  about  geting  him  back  his  senses,  and  for  so  doing 
I  shall  never  forgive  myself  to  have  sent  him  from  Spain,  to  be  tu- 
tered  by  such  an  unworthy  son  as  George  has  proved  to  me  by  his 
undutiful  actions.  My  blessing  to  my  two  sons  Thomas  and  Peter, 
may  heaven  shower  upon  them  both  every  blessing,  to  be  good  and 
dutiful  to  the  fondest  and  best  of  mothers. 

<<  I  sign  with  my  own  hand  and  seal 
"  CATHERINE  DE  KILLIKELLY  and  MOORE.  (L.  S.) 

<«  London,  29th  May,  1808.'^ 
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B. 

( The  black  lines  are  to  show  in  what  manner  the  original  paper  was 

found  cut,) 

In  the  name  of  God,  Amen. — 1,  Catherine  Moore, 
late  of  Alicant,  in  the  kingdom  of  Spain,  but  now  of 
Wimpole-street,  in  the  pariah  of  St.  Mary-le-bone,  in 
the  county  of  Middlesex,  in  the  kingdom  of  En- 
gland, widow,  do  make  and  publish  this  my  last  will 
and  testament,  in  manner  following,  (that  is  to  say) 
I  will  and  desire  that  my  dear  son,  Thomas  Moore, 
shall  and  do,  as  soon  as  conveniently  may  be  after  my 
decease,  procure  my  remains  to  be  decently  and  care- 
fully deposited  in  some  appropriate  place  in  England, 
until  a  convenient  opportunity  shall  by  him  be  obtain* 
ed  for  safely  conveying  my  remains  by  sea  to  Spain; 
and  when  such  opportunity  and  conveyance  shall  have 
been  so  found  and  obtained  by  him,  then  I  will  and 
direct  that  my  said  son,  Thomas  Moore,  do  and  shall 
cause  and  procure  my  remains  to  be  decently  and  care- 
fully conveyed  to  the  city  of  Alicant,  in  the  kingdom 
of  Spain  aforesaid,  and  afterwards  that  he  shall  pro- 
cure them  to  be  interred  in  my  own  vault  in  the  Capu- 
chin church,  outside  the  said  city.  I  also  will  and  direct 
that  all  my  just  debts,  funeral  expenses,  and  the  charge 
of  the  probate  of  this  my  will,  be  paid  out  of  my  per- 
sonal estate  by  my  said  son,  Thomas  Moore,  my  ex- 
ecutor, and  charged  and  chargeable  with  the  payment 
thereof.  I  devise,  give,  and  bequeath  all  my  lands, 
tenements,  and  hereditaments,  whether  in  freehold  or 
copyhold,  and  also  all  and  singular  my  personal  estate, 
goods,  chattels,  household  furniture,  plate,  books, 
wearing  apparel,  stock  in  the  public  funds,  ready  mo- 
ney, bonds,  mortgages,  notes  of  hand,  and  all  other 
securities  for  money,  rent,  arrears  of  rent,  interest  of 
monies,  debts  due  and  owing  to  me,  and  all  other  my 
estate  and  effects,  of  what  nature  and  kind  soever, 
and  wheresoever  situate,  whether  it  be  in  Spain  afore- 
said, or  in  England,  Ireland,  or  elsewhere,  that  I  shall 
be  seized  or  possessed  of,  interested  in,  or  entitled  to 
at  the  time  of  my  decease,  unto  my  said  dear  son, 
Thomas  Moore,  to  have  and  to  hold  the  same,  and 
every  part  thereof,  unto  him  the  said  Thomas  Moore, 
his  heirs,  executors,  administrators,  and  assigns,  for 
ever,  or  according  to  the  nature  and  quality  thereof, 
and  to  be  by  him,  my  said  son,  Thomas  Moore, 
peaceably  and  quietly  held,  occupied,  and  enjoyed  for 
ever,  free  from  the  claim  or  demand  of  any  other  per- 
son or  persons  whomsoever,  and  only  subject  to  the 
payment  of  my  debts,  funeral  and  testamentary  ex- 
penses as  aforesaid:  and  further,  to  be  subject  to  such 
legacies  (if  any)  which  I  may  hereafter  bequeath  by 
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any  codicil  or  codicils  to  be  added  to  this  my  will. 
And^  lastly,  1  do  hereby  nominate,  constitute,  and 
appoint  my  son,  Thomas  Moore,  sole  executor  of  this 
my  last  will  and  testament;  and  I  do  hereby  revoke 
and  make  void  all  former  and  other  wills  by  roe  at  any 
time  heretofore  made,  and  do  declare  this  only  to  be 
my  last  will  and  testament  In  witness  whereof  I,  the 
said  Catherine  Moore,  the  testatrix,  have,  at  the  bot- 
tom of  the  first  sheet  of  this  my  will,  (the  whole 
whereof  is  contained  in  two  sheets  of  paper,) subscrib- 
ed my  name,  and  to  this  second  sheet,  my  hand  and 
seal,  this  thirteenth  day  of  December,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  ten. 


^  Signed,  sealed, 
"claredby  the 
'*rine  Moore, 
*'  for  her  last  w 
"  the  presence  of 
^request,  and 
"in  thepresen 
"have  subscri 
"  witnesses    ' 


th 


published,  and    de-^ 
above  named  Cathe* 
the  testatrix,  as  and 
ill  and  testament,  in 

us,  who,  ather  J^C.  MOORE.     (Seal) 
in  her  presence,  and 


ce  of   each  other, 

bed  our  names    as 

ereto,  J 

"  Eleanora  Archdeacon^ 
<«  Edw^  Archdeacoriy 
"  P.  Archdeacon^ 

C. 


East  Street, 

Manchester 

Square. 


(a)  London,  the  6th  August,  1812. 

"In  the  name  of  God,  Amen. — I,  Catherine  Moore,  widow  of 
the  late  George  Moore,  of  Ashbrook,  and  Moore  Hall,  Esq.  in  the 
county  of  Mayo,  in  Ireland,  make  my  last  will  and  testament,  in  my 
perfect  senses  and  good  health,  not  knowing  how  soon,  neither  the 
hour  or  instant,  that  the  Almighty  God  should  call  me  to  himself  out 
of  this  world.  wish  and  desire  my  will  should  be  made  in  the 

folloiving  manner  by  a  lawer  approved  of;  I  bequeath  my  son  Peter 
Moore  while  he  lives  unsain,  three  hund"^  pounds  a  year,  that^ 

he  should  be  well  taken  care  of,  and  have  what  may  be  comfortable 
to  him  in  his  present  state,  but  if  God  pleases  to  give  him  back  his 
five  senses  whatever  I  bequeath  must  be  divided  in  three  equal  parts, 
and  give  him  one  of  the  3  parts,  but  then  as  to  the  three  hundred 
pounds  a  year,  I  bequeath  that  to  him  besides  for  ever  and  ever,  to 
him  and  his  exors  heirs  lawfully  begoten,  as  he  was,  to  me  the  only 
obedient  and  more  dutiful  to  me  than  my  two  mentioned  sons;  I  be- 
queath to  my  sister  Fanny  de  Killilly,  now  at  Rouen,  fifty  pounds  a 
year  while  she  lives,  and  at  her  death  to  fifty  pounds  more  to  pay  her 
funeral  expenses.  I  beques  my  B'.  B. :  P.:  Lynch  de  Killikelly  nou; 
at  Bilboa,  one  two  hundred  pounds,  and  forgive  him  the  9000  R*.  he 
owes  me.  I  all  my  juels,  plate,  linen  of  all  kinds,  with  all  my  silk 
cloathes:  furniture  of  this  houscy  must  be  sold  for  as  mqch  as  can  be 
got  for  it,  not  to  sell  it  in  a  hurry.     I  leave  it  in  charitable  usesy  but 

(a)  There  were  many  erasures  and  interlineations  in  this  paper. 
Vol.  I.  15 
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hope  to  live  to  sell  it  myself  be  I  desire,  and  give  away  my  carpit, 
which  my  aunt  gave  me  with  the  sofa,  and  12  armed  chairs  to  a  friend 
which  I  don't  name,  as  tV  is  my  will  and  pleasure  so  to  do;  this  house, 
without  the  furniture,  I  leave  to  my  niece  Helen  O'Neill  for  ever, 
and  after  her  to  her  daughter  Doloxes,  if  she  proves  dutiful  to  her 
mother,  otherwise  she  may  disinherit  her,  they  must  never  sell  it, 
but  must  go  to  one  of  her  sons  who  shall  be  most  dutiful  to  her.  I 
leave  my  two  nieces  in  Lisbon,  Mrs.  Cusin  and  Mrs.  Cloughan  x  one 
hundred  pounds  each  for  once,  and  my  niece  in  Paris,  the  nun,  Helen 
Moroney  50  pounds  once;  to  Micaela  Perez,  I  leave  her  3  reals  plate 
every  day  while  she  lives,  with  mourning  for  her,  and  if  I  have  any 
other  woman  in  Clara  Ramiro,  to  pay  their  wages  till  the  day  of  my 
death,  and  give  them  mourning;  to  blind  Pira  2  reals  a  day  while 
be  lives.  I  pray  that  my  corps  should  be  buried  with  my  dear  aunt, 
at  ihe  Capuchins  in  Alicant,  in  the  vault  I  got  made  there  myself. 
If  they  won't  permit  I  should  be  buried  there,  I  desire,  at  my  own 
expens,  to  be  sent  in  a  decent  manner  to  Galway,  in  Ireland,  and  be 
buried  near  the  place  my  uncle  Peter,  the  bishop,  lies,  in  the  chapel 
of  the  Dominican  friars.  In  case  I  shall  be  buried  /Aere,  bequeath 
them  two  hundred  pounds  for  my  funeral  expenses,  and  charitable 
uses.  To  my  faithful  serv*  Tomasa  Cloreas  S"*  20  dollars  once.  To 
her  son  twenty  more  o7ice.  To  Tom's  nurse  30  dollars  once  current 
dollars,  and  desire  my  son  Thomas  to  sell  every  thing  that  belongs 
to  me  in  Spain,  or  any  where  else,  with  all  mt/  ace**,  and  give  them 
up  clearly  and  justly  to  my  executors;  that  they  should  dispose  of 
every  thing  that  belongs  to  me  as  I  shall  desire  or  put  in  writing. 
'As  to  the  lease  of  this  house,  I  shall  dispose  of  it  myself;  that  my 
will  should  be  valid  in  Spain;  leave  one  guinea  to  the  holy  house  of 
♦'Jerusalem."  I  annull  every  other  will  I  have  wrote  myself,  or 
got  wrote  by  any  other  person,  except  this  one  of  this  date,  which  I 
now  write  wjlth  my  own  hand, 
"  I  name  as  my  two  executors, 

D"    Manuel   de    la  Torre, 

Father,      &      Mr.     Frans 

Archdekin, 

CATHERINE  MOORE. 

'*  I  bequeath  my  son  Peter  all  I  have  to  leave  in  this  world,  for  hia 
being  to  me  an  obedient  and  dutiful  son,  till  he  became  unsain;  and 
as  it  is  God's  he  should  be  so,  leave  him  all  I  my  pro- 

perty, that  he  should  be  taken  better  taken  care  of,  and  live  more 
comfortably;  but  if  he  dies  without  coming  to  his  five  senses,  and 
even  if  he  only  gets  them  at  his  death,  I  desire  my  executors  to  ap- 
propriate all  my  property  I  left  my  son  Peter,  to  be  laid  out  in  cha- 
ritable uses,  as 

This  paper  was  endorsed 
"  Mrs.  Moore, 

of  Alicant 
Last  Will." 

Besides  these  there  was  the  draft  of  a  will  dated  Dec.  1810,  by  which 
the  deceased  bequeathed  all  her  property  to  Thomas  Moore,  and  the 
following  form  of  a  codicil: 
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E. 
The  lines  round  this  paper  are  to  show  in  what  manner  the  original 

was  found  cut. 

Form  of  a  Codicil  to  the  Will  (if  such  be  intended.) 

Whereas  by  my  will  hereunto  annexed,  bearing  dat3 
the  day  of  December,  1810,  I  thereby  give,  de- 

vised, and  bequeathed  unto  my  dear  son  Thomas 
Moore,  all  my  real  and  personal  estate,  of  which  I  should 
die  seised,  possessed  of,  interested  in,  or  entitled  to, 
subject  only  to  the  payraen  of  my  debts,  funeral,  and 
testamentary  expenses,  and  such  legacies  as  I  might 
bequeath  by  any  codicil  to  be  added  to  my  said  will. 
Now  I  do  hereby  further  bequeath  unto  [here  name 
the  nature  and  amount  of  the  further  bequests,  and 
the  exact  descriptions  of  the  persons  to  whom  such 
legacies  are  bequeathed.]  And  I  do  hereby  declare 
and  direct  that  all  the  said  legacies  bequeathed  in  and 
by  this  codicil  to  my  said  will,  are  and  shall  be  ac- 
counted and  are  charged  upon  all  my  estate  and  effects 
so  devised  and  bequeathed  to  my  said  son  Thomas 
Moore  as  aforesaid;  and  that  the  same  are  to  be  paid 
by  him  out  of  my  estate  and  effects,  within 
after  my  decease.  And  I  do  ordain  and  declare  this 
present  writing  to  be  a  codicil  to  my  said  will  an- 
nexed hereto;  and  that  it  shall  be  taken  and  accepted 
as  part  thereof;  and  I  do  hereby  confirm  my  said  will 
in  every  particular  thereof,  that  is  not  hereby  altered.. 
In  witness  whereof,  I  have  to  this  codicil  set  my  hand 
and  seal,  the  ^'ayof  18 


Signed,  sealed,  declared,  and  pub 
li.'hed  by  the  said  Catherine 
Alobre,  as  and  for  a  codicil  to 
be  annexed  to  her  last  will,  and 
to  be  taken  as  part  thereof,  in 
the  presence  of 


(Endorsed) 

Copy  for  a  CodiciK 

Paper  C.  was  propounded  by  Mr,  Metcalf,  the  committee  of  Peter 
Moore. — Paper  B.  by  Thomas  Moore,  who  also,  in  the  event  of  B.  be- 
ing pronounced  to  be  cancelled,  propounded  paper  A. — George  Moore 
prayed  an  intestacy. 

Mr.  Edwabd  Darell  deposed^ 

<<  That  he  was  at  school  with  Thomas  Moore,  with  whom  a  correspon- 
dence and  intimacy  were  kept  up,  which  led  to  his  becoming,  in  the 
year  1809,  acquainted  with  his  mother;  and  that  she  often  sent  to  him 
to  talk  with  her;  and  he  continued  to  be  acquainted  with  her  :ill  two  or 
three  months  next  before  her  death,  by  which  means,  as  ivell  as  by  de- 
elarations  of  deceased,  as  long  as  he  was  acquainted  with  her,  he  knows 
that  she  entertained  a  very  particular  regard  and  affection  for  Thomas 
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Moore,  and  she  spoke  to  deponent  as  having  made  him  her  heir  entirely 
of  every  thing,  but  with  a  qualification,  as  it  appeared  to  him,  from  what 
she  said,  that  she  expected  her  said  son  would  be  submissive  to  her;  and 
she  repeatedly  spoke  of  his  elder  brother  being  possessed  of  an  ample 
fortune,  by  succeeding  to  his  family  estates  in  Ireland,  on  his  father's 
death,  and  of  her  being  offended  with  him  very  highly;  and  likewise 
speaking  of  her  other  son,  Peter  Moore,  becoming  deranged,  she  said 
all  her  hopes  were  in  her  son  Thomas;  and  she  entrusted  him  with  the 
management  of  her  pecuniary  concerns. 

''That  from  his  earliest  acquaintance  with  Mrs.  Moore,  and  as  long 
as  he  was  acquainted  with  her,  she  constantly  expressed  herself  as  highly 
displeased  with  and  offended  at  her  eldest  son,  George  Moore;  and  as- 
signed as  reasons  for  such  displeasure,  his  not  paying  her  her  jointure,  and 
his  marriage;  and  the  deponent  engaged  himself  in  or  about  the  month 
of  April  or  May,  of  the  year  in  which  she  died,  in  endeavouring  to  effect 
a  reconciliation  between  her,  and  her  said  eldest  son;  but  he  was  unable 
to  prevail  with  her  on  such  occasion,  and  she  was  not  reconciled  to  him 
as  long  as  he  knew  her;  and  till  deponent  so  last  knew  her  she,  the  said 
deceased,  in  his  hearing,  made  use  always  of  the  most  forcible  expres« 
sions,  purporting  to  and  expressing  her  displeasure  against  him,  and  ac» 
cusing  him  of  ingratitude,  and  various  acts  of  baseness,  and  declaring 
that  she  did  not,  and  never  could  again  look  upon  or  consider  him  as 
her  son,  and  that  he  should  never  be  benefited  by  any  property  she 
might  leave  behind  her. 

The  same  witness  answered  in  reply  to  an  interrogatory, 
''  That  the  deceased  did,  about  the  period  of  her  said  son  Thomas 
going  to  Spain,  in  the  summer  of  1812,  as  well  as  afterwards,  mention 
to  the  respondent  her  disapprobation  of  his  intermarrying  with  his  pres- 
ent wife,  as  not  being  a  proper  match  for  him:  but  the  respondent  did 
not  see  or  hear  from  her  after  the  said  marriage  took  place;  and  he  knows 
not,  nor  has  heard,  nor  has  ground  whereon  to  believe,  that  the  deceased 
was,  and  uniformly  declared  herself  to  be,  greatly  exasperated  and  of- 
fended with  him  on  that  account,  and  that  she  never  forgave  him,  or 
would  ever  permit  his  wife  or  her  children,  by  her  two  former  marriages, 
to  see  or  visit  her;  save  that,  previous  to  the  said  marriage,  she,  the  de- 
ceased, made  declarations  to  the  respondent,  that  such  would  be  the 
case,  when  she  talked  to  him  to  induce  him  to  discourage  her  son  from 
the  said  marriage." 

Mr.  Thomas  Lowten,  an  attorney  at  law,  deposed y 
''That  he  was  several  times  in  company  with  the  deceased,  and  her 
son,  the  articulate  Thomas  Moore,  and  until  some  months  before  her 
death,  and  on  such  occasions,  as  well  as  when  absent  from  her,  she  ap- 
peared to  have,  and  by  her  expressions  of  him,  as  he  verily  believes, 
had,  a  very  particular  regard  and  affection  for  him,  and  until  about  a 
month  before  her  death,  she  appeared  to  him  to  look  upon,  and  did,  as 
he  verily  believes,  look  upon  him  as  the  special  and  peculiar  object  of 
her  testamentary  bounty;  and  she  several  times,  in  his  hearing,  spoke 
of  her  having  made,  and  told  him  she  had  made,-  her  said  son  her  sole 
heir,  and  left  him  every  thing;  and  she  dwelt  much  upon  her  elder  son 
George  having  got  all  the  family  estates  in  Ireland,  as  well  as  the  per- 
sonal property,  which  she  said  she  had  given  him  power  to  collect,  but 
be  had  not  paid  her  her  dower,  or  the  legacies  given  to  his  brothers  by 
his  father's  will,  and  she  said  he  became  possessed  of  considerable  pro- 
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perty  by  the  death  of  his  eldest  brother,  John;  and  mentioned  her  other 
SOD,  Peter,  as  becoming  deranged  in  mind,  and  very  often  spoke  of  her 
being  greatly  offended  with  the  said  George  Moor. — That,  by  his  ac- 
quaintance and  intercourse  with  the  said  deceased,  who  used  constantly 
to  send  her  said  son,  Thomas  Moore,  to  him,  he  knows  that  she  entrusted 
her  son  Thomas  Moore  with  the  care  and  management  of  her  pecuniary 
concerns,  and  he  believes  that  he  had  the  management  of  every  thing, 
as  she  appeared  not  to  do  any  thing  without  him;  and  she  did,  until  about 
a  month  before  her  death,  on  various  occasions,  in  his  hearing,  declare 
and  express  her  regard  and  affection  for  the  said  Thomas  Moore,  and 
her  full  confidence  in  him,  and  she  said  to  him,  as  late  as  in  July  next 
preceding  the  month  of  August,  in  which  she  died,  that  she  had  made 
him  her  heir;  that  she  did,  within  the  last  month  of  her  life,  when  he 
was  in  company  with  her,  sayj'^when  speaking  of  the  said  Thomas  Moore, 
who  was  in  Spain,  that  she  was  surprised  she  could  not  hear  from  him 
respecting  her  affairs,  after  which,  within  the  same  month,  in  a  letter  in 
her  handwriting,  addressed  to  deponent  (the  said  Thomas  Moore  hav- 
ing arrived  from  Spain,  and  being  in  London,  where  he  had  seen  him) 
she  desired  him,  after  what  had  passed  in  Spain,  not  to  consult  her  said 
son  about  her  affairs;  and  in  conversation  she  afterwards  told  him  she 
had  heard  her  said  son  had  been  deranged  in  his  mind  in  Spain,  (which 
he  apprehends  was  what  she  alluded  to,  in  saying,  after  what  had  passed 
in  Spain)  and  the  deponent  remonstrated  with  heron  the  impropriety  of 
such  her  determination,  and  said  how  much  she  would  be  assisted  by 
him  in  giving  her  answer  to  a  bill  in  Chancery,  filed  against  her  by  his 
brother  George;  and  she  at  last  consented  that  the  deponent  should  ad- 
vise with  Thomas  Moore,  about  preparing  such  answer;  but  requested 
he  would  not  let  him  know  that  she  had  desired  him  so  to  do;  that  he 
remembers  (but  whether  within  the  last  month  of  her  life,  or  not,  he 
cannot  say)  when  she  appeared  dissatisfied  with  the  said  Thomas  Moore, 
and  (being  the  last  occasion  of  her  speaking  of  him)  in  an  odd  sort  of 
way  shrugged  up  her  shoulders,  and  said,  <  I  had '  or  M  have '  (he  can- 
not say  which)  given  him  every  thing." 

Mr.  Anthony  Gower  deposed^ 

**That  he  had  known  the  deceased  nearly  forty  years. — That  short- 
ly before,  and  thinks  it  may  have  been  as  late  as  a  month  next  before 
the  death  of  the  said  deceased,  who  was  in  the  habit  of  frequently  call- 
ing upon  him,  that  he  last  saw  and  was  in  company  with  her ;  and  she, 
the  said  deceased,  constantly  appeared  to  have,  and  as  he  verily  be- 
lieves had,  and  entertained  a  great  regard  and  affection  for  her  son,  the 
articulate  Thomas  Moore,  to  which  he  is  enabled  to  depose  from  the 
expressions  she  always,  in  his  hearing,  used  towards  him;  that  she  did 
many  times  say,  that  she  doated  on  the  said  Thomas  Moore,  and  that 
she  had  made  him  her  heir  ;  but  she  did  sometime  before  her  death  teli 
him,  that  she  suspected  Thomas  was  going  to  marry;  and  within  the 
last  six  weeks  of  her  life,  but  more  particularly  as  to  time  he  cannot 
depose,  she  told  him  he  was  married,  which  appeared  to  displease  her ; 
that  in  speaking  of  this  she  said  her  said  son,  whom  she  doated  upon, 
and  whom  she  had  made  her  heir,  was  married,  with  which  she  ap- 
peared to  be,  and  was  dissatisfied.'' 

Mr.  Daniel  French,  barrister  at  law,  deposed, 

^That  he  was,  on  several  occasions,  in  company  with  Mrs.  Moore, 
until  the  day  next  before  the  day  on  which  she  died;  that,  on  the  first 
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occasion  of  sending  for  him,  she  signified  to  him  that  her  said  son  was 
going  to  take  some  step  displeasing  to  her;  but  whether  it  was  his  de- 
parture for  Spain,  or  what  it  was,  he,  to  whom  she  particularly  men- 
tioned such,  cannot  now  from  recollection  set  forth  ;  and  she  did,  as  he 
well  remembers,  then  say,  speaking  of  her  said  son  Thomas,  that  he 
was  the  only  person  for  whom  she  had  any  love ;  and  that  she  had 
made  a  will  in  his  favour,  regularly  signed  and  attested,  and  left  the 
whole  to  him,  and  desired  deponent  to  mention  to  him  whaf  it  was  that 
so  displeased  her,  which  he  was  going  to  do  and  which  deponent  did 
mention  to  him,  though  he  now  forgets  what  it  was  ;  and  this  deponent 
,  says,  that  at  all  times  that  he  was  in  company  with  her,  and  down  to 
the  time  of  his  last  seeing  her,  she  appeared  to  have,  and  as  he  verily 
believes  had,  and  entertained  a  very  particular  regard  and  affection  for 
her  son,  Thomas  Moore  ;  and  she  constantly  to  the  deponent  expressed 
and  spoke  of  him  as  the  peculiar  object  of  her  testamentary  bounty  ; 
and  during  the  latter  part  of  his  acquaintance  with  her,  when  she  be- 
came displeased  with  him,  said  and  declared  to  the  deponent  that  her 
son,  Thomas,  was  still  the  object  of  her  bounty,  though  he  had  so 
much  displeased  her  ;  and  she  did  latterly  frequently,  when  he  was  in 
company  with  her,  request  him  to  call  on  Mr.  Butler,  the  conveyancer, 
and  desire  him  to  call  upon  her  to  make  a  new  will,  and  which  she  so 
did  about  a  month  before  her  death;  and  on  the  last  day  next  before  her 
death,  when  he  was  coming  from  her  house,  the  Reverend  Mr.  Garey, 
a  priest,  who  attended  her  at  the  street  door,  told  him  Mrs.  Moore 
wished  him  to  go  to  Mr.  Butler,  and  desire  him  to  call  upon  her. 
That,  until  her  said  son  Thomas  went  to  Spain,  the  deceased  entrusted 
him  with  the  care  and  management  of  her  pecuniary  concerns,  and  all 
other  business  of  importance;  and  that  when  he  went  to  Spain,  which 
he  did  about  a  year  before  her  death,  she  entrusted  him  with  her  af» 
fairs  there;  that  about  a  month  before  her  death  she  wrote  a  letter,  in 
which  she  desired  deponent  to  meet  her  son  Thomas,  at  Yarmouth,  on 
his  return  from  Spain,  (where  he  had  been,  as  he  understood,  in  con- 
versation with  her,  deranged  in  his  mind)  and  accompany  him  to  Lon- 
don; and  soon  afterwards,  but  before  he  so  went  to  meet  him  at  Yar- 
mouth, she  told  the  deponent  she  should  always  be  afraid  of  his  losing 
his  mind  again,  and  that  he  should  only  live  in  her  house,  provided  the 
deponent  would  live  with  him;  that  the  deceased,  on  various  occasions, 
and  at  different  times,  declared  and  expressed  her  regard  and  af- 
fection for,  and  full  confidence  in,  the  said  Thomas  Moore,  to  whom 
she  had,  as  by  him  predeposed,  said  she  had  left  every  thing;  and  so 
^declared  and  expressed  herself  until  she  spoke  as  she  did  to*  deponent, 
some  weeks  before  her  death,  about  her  son  Thomas  having  be- 
come deranged  in  his  mind  in  Spain,  on  which  her  affections  appeared 
alienated  from  her  said  son  Thomas;  and  when  she  spoke  of  his  being 
deranged,  he  was  in  Spain;  after  which  time,  within  two  or  three  weeks 
next  before  her  death,  she  several  times  said  and  declared  to  the  de- 
ponent, that  she  would  make  a  will  in  such  a  way  as  if  she  had  no  sons; 
and  spoke  occasionally  against  both  her  sons,  Thomas  Moore  and  George 
Moore,  with  great  acrimony.  That  he  has  frequently  heard  her  ex- 
press her  displeasure  against  George  Moore  in  the  most  pointed  terms, 
and  declared  that  she  did  not  nor  never  could  again  look  upon  him  as  her 
son,  and  that  neither  he  nor  his  sons  should  be  benefitted  by  any  property 
she  might  leave  behind  her. 
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'^  That  several  times  in  the  course  of  the  year  in  which  she  died^  she 
told  him  she  had  made  Thomas  her  heir,  and  left  him  every  thing;  that 
one  day,  shortly  before  her  death,  she  calied  on  the  deponent,  and  he 
went  into  the  carriage  to  her,  when  she  said,  ^ Now  /consider  that  I 
have  no  sons  or  relations^  and  shall  make  other  friends;^  and  a  few 
days  afterwards  she  repeated  what  she  had  said  on  the  preceding  day, 
and  requested  deponent  to  call  on  Mr.  Butler,  the  conveyancer,  in  or- 
der to  have  a  new  will^  saying,  she  felt  herself  very  ill,  and  might  pro- 
bably die;  on  which  he,  from  what  she  said,  expressed  his  horror  at  the 
idea  of  her  bequeathing  her  property  away  from  her  family;  and  saying 
that  no  good  man  would  suffer  himself  to  be  benefitted  by  her  bounty 
at  their  expence,  she  replied,  she  was  determined  to  act  as  she  thought 
proper;  and  finding  her  inflexible,  he  said  to  her,  at  all  events,  in  case 
Mr.  Butler  should  not  come,  I  hope  you   will  db  nothing  that  will  in 
the  mean  time  disinherit  your  family,  and  leave  your  property  in  a 
state  of  eternal  litigation;  to  which  the  said  deceased  answered,  no, 
no,  I  have  taken  great  care  of  that  matter,  though,  God  forgive  me, 
this  morning  I  very  near  did  something  that  would  have  made  Tom 
remember,   (or  suffer,  he  cannot  say  which, ^  but  if  I  die  before  I  see 
Mr.  Butler,  which  I  think  from  my  pain  in  my  side  I  may  very  proba- 
bly do,  there  is  a  will,  by  which  the  property  will  not  go  out  of  the  fami- 
ly; but  really  poor  Tom  is  quite  mad,  and  you  must  live  here  with  him, 
and  we  must  have  at  dinner  knives  that  will  not  cut;  and  the  deponent 
from  thence  was  perfectly  convinced,  that  until  the  hour  of  her  death, 
she  considered  her  son  Thomas  Moore  as  the  object  of  her  bounty  by 
will;  but  otherwise  he  cannot  depose  to  her  recognizing  any  will  by  her 
made;  that  on  all  occasions,  when  she  inveighed  most  bitterly  against 
her  son  Thomas,  she  uniformly  relented  towards  the  end,  and  gave  him 
to  understand  that  he  was  still  the  fondest  object  of  her  affections; — that 
when  she  heard  of  Thomas's  marriage,  she  did  once  or  twice  declare 
that  her  son  George's  was  highly  advantageous  over  Thomas's." 

Mrs.  RooKE  deposed, 

^  That  the  deceased  had  the  greatest  aversion  to  her  son  Thomas's 
marriage;  and  she  has  heard  her  say,  that  neitt^er  George  nor  Thomas 
should  be  benefitted  by  any  property  she  might  leave  behind  her." 

Mr.  Thomas  Moore,  in  his  answer  to  the  allegation  given  in  by  the 
committee  of  Peter  Moore,  deposed, 

^  That  the  deceased  had  a  small  flat  deal  box,  and  a  small  trunk  in 
her  bed-room,  in  both  of  which  she  kept  her  money,  keys,  papers,  me- 
moranda, letters,  and  other  things;  and  that,  after  her  death,  the  papers 
marked  C.  and  B.  were  found  by  Mr.  Lowten  in  the  presence  of  Ed- 
ward Darrell,  Daniel  French,  and  the  respondent,  together  in  the  said 
deal  box;  and  the  paper  marked  A.  was  found  in  the  said  small  trunk." 

Swabey  and  Stoddart,  for  paper  C. 

Jenner  and  Lushington,  for  paper  B.  or  paper  A. 

Phillimore  and  Dodson^  for  an  intestacy. 

JUDOMCNT  (a). 

Sir  John  Nicholl. 

In  December  1808,  the  deceased  wrote  a  sort  of  temporary  will; — 
for  it  was  clearly  made  with  a  view  to  a  more  formal  instrument.     It 

(a)  This  judgment  has  been  given  rather  in  acompresscH  form  as  so  ranch  of 
the  evidence  has  been  detailed.  For  the  arguments  of  counsel,  see  the  next 
case. 
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18  merely  signed, — not  attested, — and  from  expressions  which  occur  in 
it,  must  have  been  written  with  the  intention  of  its  being  the  prepara- 
tion of  a  more  formal  will; — strong  terms  are  used  in  it; — and  it  is  writ- 
ten under  feelings  of  great  resentment,  and  for  a  temporary  purpose. 

Mrs.  Moorc^s  testamentary  intentions  were  carried  into  more  formal 
effect  by  the  will  of  ISIO; — in  that  will  every  thing  is  given  to  her  son 
Thomas; — but  she  forbears  to  record  the  reproachful  terms  against  her 
eldest  son,  which  she  had  inserted  in  the  other  instrument.  By  the 
will  of  1810  there  were  no  legacies: — a  form  of  codicil,  however,  was 
furnished  to  her  by  her  solicitor.  The  will  of  1810,  not  only  super- 
seded that  of  1808 — but  was  in  great  degree  in  execution  of  it,  and  re^ 
presented  it,  for  it  was  nearly  to  the  same  effect.  It  approaches  the 
case  of  a  draft  which  a  person  signs,  and  afterwards  executes  a  will  made 
from  it;  the  draft  is  superseded,  being  entirely  dependent  on  the  will: 
— if  the  will  is  revoked,  the  draft  is  revoked  also. 

If  the  Court  is  of  opinion  that  this  will  was  for  a  temporary  purpose, 
— and  that  a  subsequent  will  was  executed  from  it; — ^the  question  which 
has  been  made  as  to  the  revival  would  hardly  arise.  Therefore,  I  may 
relieve  myself  in  a  considerable  degree  from  going  into  the  cases  cited; 
though,  with  respect  to  those  cases,  I  cannot  but  observe  that  there  is 
not,  when  the  arguments  come  to  be  examined,  much  difference  between 
the  counsel  with  respect  to  the  law.  Those  cases  depend  each  on  their 
particular  circumstances.  The  only  difference  is,  whether  the  presump- 
tion lies  on  the  one  side,  or  the  other.  For  whether  there  is  a  presum- 
ed revival,  or  a  presumed  revocation;  still  it  is  admitted  that  the  pre- 
sumption, on  whichever  side  it  lies,  may  be  repelled  by  circumstances; 
and  the  cise  would  then  resolve  itself  into  a  question  of  intention.  . 

If  it  were  necessary  to  decide  the  point,  1  should  hold  that  it  was  not 
the  presumption,  when  B.  was  cancelled,  that  A.  should  revive; — and 
supposing  the  general  presumption  to  be  in  favour  of  a  revival,  I  should 
be  most  clearly  of  opinion,  that  the  presumption  was  repelled,  and  that 
it  was  not  the  intention  of  the  deceased  that  A.  should  revive. 

The  question  then  comes  to  the  cancellation  of  B.; — the  Court  must 
examine  the  appearance  of  the  instrument  itself;— the  three  sheets  were 
connected  by  tape,  sealed  by  her  own  seal,  the  same  seal  annexed  to  the 
will  itself; — the  fact  is,  that  some  one  has  carefully  cut  out  apparently  with 
scissors  the  whole  of  the  instrument  or  margin,  so  as  to  detach  it  from  its 
frame; — the  attestation  clause  also  is  cut  through. — It  is  the  duty  of  the 
Court  to  put  a  rational  construction  on  this  act.  In  my  judgment,  it 
must  have  been  done  for  the  purpose  of  cancelling,  revoking,  and  de- 
stroying, the  validity  of  this  instrument  I  can  put  no  other  rational 
construction  on  the  act; — it  must  have  been  done  not  equivocally,  but 
decidedly,  for  the  purpose  of  revoking  the  instrument; — the  form  of 
the  codicil  also  is  cut  in  the  same  manner,  so  that  it  is  not  improbable, 
considering  the  character  of  the  deceased,  that  she  thought  it  in  some 
way  necessary. 

The  instrument  being  presumptively  revoked, — the  next  question  is, 
by  whom? — Here  there  can  be  no  difficulty, — it  was  found  in  her  own 
possession, -^and  it  is  not  suggested  that  any  other  person  had  access 
to  it. 

The  presumption  that  the  act  was  done  to  cancel  the  instrument  may 
be  repelled  by  showing  that  it  was  done  for  some  other  purpose,  or  by 
some  other  person. — Purposes  are  suggested  by  the  ingenuity  of  coun- 
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sel;  but  it  is  not  enough  to  suggest;  they  must  be  proved.  It  is  plead<> 
ed  in  the  eighth  article  of  the  allegation^  that  the  act  was  not  done  by 
the  deceased,  or  by  any  person  under  her  authority, — but  the  evidence 
adduced  in  support  of  the  plea  falls  short  of  the  averments.  Indeed^  it 
strongly  disproves  them,  and  confirms  the  presumption  of  law. 

In  the  first  place,  paper  C.  was  written  in  1813.  The  deceased  then 
intended  a  very  different  dispositioui — her  son  George,  who  had  been 
excluded  by  A.  and  B.  under  strong  circumstances  of  resentment, 
when  she  wrote  C.  had  been  restored  to  her  favour  and  bounty.  It  is 
by  no  means  impossible,  that  when  she  wrote  C.  she  might  have  can<* 
celled  B. 

Before  her  de^h,  something  of  a  reconciliation  had  taken  place  with 
her  son  George,  so  as  to  admit  him  to  an  intercourse,— though  it  was  not 
a  very  cordial  one,  as  the  Chancery  suit  continued. 

It  18  more  important  to  observe,  that  the  confidence  which,  in  1808, 
she  entertained  in  her  son  Thomas,  had  been  a  good  deal  broken  in 
upon; — her  letters  have  been  introduced,— -passages  have  been  cited 
from  them  which  mark  her  maternal  affection;  but  there  are  passages 
also  in  these  letters  which  mark  her  displeasure  against  this  son. 

The*charaeter  of  the  lady  is  distinguished  by  intemperance  of  mind 
and  capriciousness;  at  any  time  in  her  life  this  might  have  produced  a 
eancellation; — she  was  not  satisfied  with  her  son  Thomas's  conduct 
while  in  Spain; — charged  him  with  neglect  of  her  affairs,  and  consider- 
ed him  as  insane;— after  his  return,  he  committed  what  was,  in  her 
opinion,  an  act  of  great  atrocity ; — he  married  without  taking  her  ad- 
vice;— ^this  was  the  same  sort  of  circumstance  which  had  induced  her 
resentment  against  her  son  George;-^and  she  declared  that  she  was  more 
dissatisfied  with  Thomas's  conduct  than  with  that  of  George. 

These  circumstances  would  naturally  produce  an  alteration  in  the  dis- 
position of  her  property; — the  result  of  the  evidence  is,  that  there  was 
great  resentment  towards  her  son  Thomas,-*and  it  is  proved  that, 
till  the  last  moment  of  her  life,  she  wished  Mr.  Butler  to  prepare  a  new 
will. 

All  these  circumstances,  so  far  from  repelling,  confirm  the  probabi- 
lity that  the  act  was  done  with  intention  of  revoking. 

Mr.  French's  evidence  does  not  alter  the  view  now  taken  by  the 
Court;— she  several  times  told  him  she  had  left  her  son  Thomas  every 
thing; — but  on  other  occasions  she  said,  <'  1  have  no  sons  or  relations,'^ 
and  desired  him  to  call  on  her  every  day; — shortly  afterwards  she  re- 
peated this, — Mr.  French  expressed  his  horror  at  her  bequeathing  her 
property  from  her  family;  but  she  said,  she  was  determined  to  act  as 
she  thought  proper; — finding  her  inflexible,  he  said,  '<  he  hoped  she 
would  do  nothing  to  disinherit  her  family,  and  to  leave  her  property  in 
eternal  litigation."  To  which  she  answered,  "No,  no,  I  have  taken 
great  care  of  that  matter,  though,  God  forgive  me,  I  very  near  did 
something  which  would  have  made  Tom  remember,  or  suffer,  (he  can- 
not say  which,)  but  if  I  die  before  I  see  Mr.  Butler,  which,  from  the 
pain  in  my  side,  I  think  very  probable,  there  is  a  will  by  which  the 
property  will  not  go  out  of  the  family; — but  really  poor  Tom  is  quite 
msid,  and  you  must  live  here  with  him,  and  have  knives  that  will  not 
tut." 

In  the  conclusion  which  this  gentleman  (who  was  not  acquainted  with 
other  declarationft  of  the  deceased)  drew  from  this  conversation,  it  if 

Vott.  !•  Id 
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extremely  difficult  to  concur.  By  what  will^  by  what  instrument,  and 
to  what  extent,  was  this  provided?  One  day,  just  before  her  death, 
she  said  Tom  was  not  fit  to  be  his  own  master; — nothing,  therefore,  could 
be  further  from  her  intention,  than  to  place  the  whole  of  her  property 
under  his  care  and  direction,  and  to  make  him  her  executor. 

The  Court,  however,  can  place  little  reliance  on  the  sincerity  of  de- 
clarations,— ^they  are  very  easily  misapprehended, — and  a  trifling  word 
may  alter  the  whole  import  of  them, — and  with  a  person  of  such  a  cha- 
racter, and  under  such  circumstances,  the  declaration  mentioned  is  too 
loose  to  be  relied  upon;  and,  above  all,  it  would  be  extremely  danger- 
ous to  depend  upon  them  in  opposition  to  the  acts  of  the  deceased; — she 
alludes  to  something  she  had  done  that  morning, — it  may  have  beencut- 
ting  B.— ^r  writing  C. — or  something  else. 

The  declarations, — thai  she  had  no  sonf^that  she  must  make  other 
friends^ — Mr.  French  says,  that  she  was  inflexible, — Mr.  French's 
horror  at  her  intentions. — I  doubt  a  great  deal,  not  what  the  witness,  but 
what  the  deceased  herself  meant; — the  Court  must  scrutinize  declara- 
tions coming  from  the  deceased,  as  well  as  from  the  witness; — there  ia 
nothing  to  show  that  B.  was  not  cancelled  after  these  conversations; 
from  the  expression  <^  very  near,"  though  she  might  not  then  have 
done  it,  she  might  have  done  it  the  next  morning; — it  has  been  admit- 
ted, that  it  was  impossible  to  depend  one  hour  upon  her  conduct; — ^her 
passion  and  caprice  were  so  irregular,  that  the  only  conclusion  we  can 
come  to  is^  that  she  had  no  fixt  and  determined  mind  upon  the 
subject 

Here  is  an  act  of  cancellation, — it  must  be  presumed  to  have  beeti 
done  by  the  deceased, — there  is  no  evidence  to  show  that  it  was  not 
done  animo  revocandi;  every  thing  leads  to  the  contrary  conclusion.  I 
pronounce  against  B. 

Paper  C.  has  been  propounded; — ^the  question  is,  whether  it  is  a  de-* 
liberative,  or  a  complete  paper; — if  it  is  of  the  former  description,  there 
must  be  evidence  to  show  that  the  deceased  was  prevented  by  the  act  of 
God  from  the  due  execution  of  it, — it  was  written  on  the  envelope  of  a 
former  will, — ^various  interlineations  and  alterations  occurred  in  it; — it 
states  that  she  wishes  it  to  be  made  in  the  following  manner  by  a  ^'  lawer 
approved,"  George  and  Thomas  Moore  are  struck  through, — it  leaves 
off  in  the  middle  of  a  sentence. — The  counsel  have  hardly  ventured  to 
argue  this  as  a  finished  paper,  there  is  a  complete  departure  from  ali 
other  wills,  and  its  several  parts  are  quite  inconsistent  with  each  other, 
—it  could  only  be  sustained  by  evidence  showing  that  she  had  come  to 
a  final  resolution  that  this  paper  should  operate  as  far  as  it  goes, — there 
is  not  one  tittle  of  evidence  to  supply  the  demands  of  law  in  this  re-* 
spect.  Mr.  Butler  was  sent  for;  but  what  to  draw  up  the  Court  can 
form  no  opinion, — it  must  be  at  a  loss  to  conjecture  her  settled  inten- 
tion. The  only  conclusion  I  can  eome  to  is,  that  she  died  intestate. 
She  might  have  intended  to  die  testate;  but  the  Court  cannot  make  a 
will  for  her, — it  is  enough  that  she  did  not  intend  either  of  these 
papers  to  operate.  I  must  pronounce  against  them  all: — and  for  an 
intestacy. 


1  Fhillihore^  406.  123 

HIGH  COURT  OF  DELEGATES. 

MOORE  V.  MOORE  and  METCALF(a).— p.  406. 


Jin  Appeal  from  the  Prerogative  Court  of  Canterbury. 


The  Judges  who  sate  under  this  commission  were 

Mr.  Baron  RicharuSi  Doctor  Adams, 

Mr.  Justice  Park,  .  Doctor  Bubnabt, 

Mr.  Justice  Abbott^  and 

Doctor  Abnolpj  Doctor  Gostlino. 


A  mutilation  of  a  will  held  to  amount  to  a  cancellation,  and  that  cancellation 

not  to  revive  a  prior  will  of  nearly  similar  import. 

Dr.  PAiUimore,  Dr.  Dodson^  and  Mr.  Heald^  for  Mr.  George 
Moore,  and  in  support  of  the  sentence  of  the  Prerogative  Court. 

The  argument  necessarily  divides  itself  into  two  branches: 

Pirst,  Whether  B.  is  a  cancelled  instrument. 

Secondly,  If  B.  should  be  held  to  be  cancelled,  whether  A.  does  not, 
by  necessary  implication,  and  by  construction  of  law,  follow  the  fate 
of  B. 

As  to  the  first  point, — we  submit  that  if  the  testatrix  cut  B.  advisedly, 
the  presumption  must  be  that  she  cut  it  animo  cancellandi. — ^That  from 
the  circumstance  of  its  having  been  found  in  her  custody,  and  no  other 
person  having  access  to  the  box  in  which  it  was  kept,  the  presumption' 
must  be  that  she  cut  it  herself. — And,  lastly,  These  presumptions  are 
confirmed  and  corroborated  by  the  character  of  the  deceased,  and  the 
state  of  her  afiections  at  the  time  of  her  death. 

The  manner  in  which  B.  has  been  cut,  raises  the  inference  that  it  has 
been  advisedly  cut; — the  attestation  clause  was  entirely  cut  through, 
one  of  the  seals  which  fastened  the  diflerent  sheets  together  was  broken, 
and  the  several  papers  in  their  detached  state  were  found  scattered  about 
the  box. — The  rule  of  the  civil  law  was,  that  if  the  testator  had  mutilated 
a  will  himself,  the  heir  could  not  claim  under  it;  but  if  it  could  be 
shown  that  another  person  had  mutilated  it,  the  will  was  good.  (6)  Con- 
sulto  quidem  delete  exceptione  petentes,  repelluntur;  inconsulto  verd, 
non  repelluntur,  sive  legi  possunt,  sive  non  possunt,  quoniam  si  totum 
testamentum  non  extet,  constat  valere  omnia  quae  in  eo  scripta  sunt. 
£t  si  quidem  illud  concidit  testator  denegabuntur  actiones:  si  vero  alius, 
invito  testatore,  non  denegabuntur.     The  expressions  in  this  passage 

(a)  Paper  C.  was  not  propounded  in  the  Court  of  Delegates;  but  the  commit- 
tee of  Mr.  Peter  Moore,  who  had  prayed  probate  of  that  paper  in  the  Preroga- 
tive Court,  joined  with  Mr.  George  Moore,  in  praying  an  intestacy,  and  appear- 
ed by  his  counsel:  after  some  preliminary  discushion,  however,  the  Court  re- 
fused to  hear  them,  on  the  ground  that  there  had  been  some  informality  in  the 
mode  of  adhering  to  the  appeal. 

ifi)  Dig.  Lib.  38.  tic.  4,  c  3, 
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0eem  to  characterize  the  very  species  of  mutilation  this  instrument  had 
undergone. 

Such  being  the  appearance  the  instrument  presents  on  the  face  of  it, 
a  Court  of  law  is  bound  to  put  some  construction  upon  the  act;— it  will 
not  be  sufficient  to  say  that  the  testatrix,  (if  such  she  is  to  be  called,) 
has  done  it  in  sport,  or  to  while  away  a  vacant  half  hour, — if  she  did  it 
advisedly,  the  law  will  fasten  on  her  the  conclusion  that  she  did  it  animo 
cancellandi. 

Again,  from  the  care  with  which  the  will  was  preserved,  and  from 
the  place  of  its  deposit  being  accessible  to  herself  alone,  the  presumption 
must  be,  that  she  cut  it  herself.  Sin  de  facto  testatoris  baud  quidem 
liqueat,sed  testamentum  tamen  scriptum  domi  testatoris,  et  in  arcareperi- 
atur  deletum,  aut  incisum;  etiam  tune  ex  voluntate  testatoris  id  factum 
pr8esumatur.(a^ — Moreover  it  was  found  together  with  paper  C,  which 
paper,  if  completed,  must  have  utterly  annihilated  it. — In  the  eighth  ar- 
ticle of  the  adverse  plea,  it  is  stated,  *^that  when  paper  B,  was  found 
after  the  deceased^s  death,  it  was  in  the  same  plight  and  condition 
as  it  now  appears,  and  that  the  chitting  off  the  border  or  margin  qfthe 
said  paper  was  not  done  by  the  deceased,  or  any  person  under  her  au^ 
ihority  or  direction,  with  a  view  to  destroy,  cancel,  or  revoke,  the  said 
will;  but  that  down  to  the  time  of  her  death  she  recognized,  and  con^ 
sidered  the  said  paper-ujriting  B.  as  her  last  will  and  testament.^* 
It  was  extremely  essential  to  have  established  this  fact,  and  yet  do  evi- 
dence whatever  has  been  adduced  in  support  of  this  article  of  the  alle- 
gation;—by  the  witnesses  examined,  and  the  letters  produced,  the  af- 
fections of  the  deceased  at  the  latter  period  of  her  life,  appear  to  have 
been  alienated  from  her  son  Thomas.  Letters  of  the  28th  of  July,  and 
the  10th  of  Aug.  are  important  in  this  view,  as  they  embrace  the  period 
about  which  C.  was  written. 

C.  too,  but  for  the  postscript,  would  be  a  finished  paper;  and  in  it  we 
read  recorded  by  her  own  hand,  that  Thomas  was  undutiful  and  disobe- 
dient;— he  is  placed  on  a  level  with  Oeorge,  for  whom  she  entertained 
so  deep-rooted  an  aversion,-— and  every  will  she  had  ever  made  is  an- 
nulled. 

On  this  part  of  the  case  the  character  of  the  deceased  is  important; — 
it  is  impossible  not  to  be  struck  with  the  extraordinary  features  by  which 
it  is  delineated  in  the  evidence  before   the  Court, — her  irritable  and 
anxious  mind,«<-the  vehemence  of  her  passions, — her  tendency  to  act 
strongly  and  permanently  on  the  impulse  of  the  moment,  all  paved  the 
way  for  the  misery,  vexation,  and  disappointment,  which  she  was  des- 
tined to  experience  in  her  latter  days, — In  return  for  the  passionate  af- 
fection she  lavished  on  her  children,  she  exacted  from  them  implicit 
obedience  and  submission  to  her  will; — and  above  all  things,  she  held 
that  they  were  bound  to  consult  her  wishes  alone,  in  disposingof  them- 
selves in  marriage; — to  a  mind  constituted  like  this, — influenced  by  the 
fervour  of  such  warm  affections, — and  liable  to  the  agitations  of  such 
stormy  passions,  the  transition  from  ardent  love  to  violent  hatred  was 
natural  and  easy;  the  eldest  son  whom  she  had  doated  on  to  such  an  ex- 
cess as  to  excite  the  jealousy  of  his  younger  brothers,  had  for  many 
years  been  to  her  an  object  of  aversion.     Is  it,  therefore,  surprising,  or 
inconsistent  with  the  ordinary  course  of  human  passions^  that  the  young- 
er) Voet  ad  Pand.  lib.  28.  tit.  4, 
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est  SOD)  when  he  conducted  himself  in  a  manner  similar  to  his  eldest 
brother,  should  have  excited  id  her  mind  similar  feelings  of  indignation 
and  resentment  ? 

If  we  have  established  that  B.  was  mutilated  animo  cancellandi;— • 
it  will  be  very  difficult  to  maintain,  that  when  she  did  this  act,  she  did 
not  also  intend  to  cancel  A., — the  wills  are  so  essentially  identified,  that 
one  appears  to  be  little  else  than  th^  rough  draft  from  which  the  other 
was  transcribed, — the  same  person  was  executor  in  both,  and  both  con- 
tained substantially  the  same  disposition  of  her  property. 

But  we  may  carry  the  argument  higher,  and  assert  that  by  construc- 
tion of  law,  A.  was  destroyed  when  B.  was  completed;-— and  that  A. 
being  destroyed,  in  order  to  have  given  effect  to  it  again,  there  must 
have  been  some  act  of  republication,— K>r  some  revival  by  necessary  im- 
plication,—or  something  in  short  to  show  that  it  was  the  wish  and  in- 
tention of  the  deceased,  that  her  first  will  should  take  effect  after  she 
bad  cancelled  her  second.     This  is  the  clear  language  of  the  Roman 
law.(a)     Posteriore  qupque  testamento  quod  jure  perfectum  sit  posterius 
rumpitur,  nee  interest,  extiterit  aliquis  heeres,  an  non, — hoc  enim  solum 
speotatur,  an  aliquo  casu  existere  potuerit.     Ideoque  si  quisautnoluerit 
hasres  esse,  aut  vivo  testatore,  aut  post  mortum  ejus,  antequam  haeredi- 
tatem  adiret,  dece^serit,  aut  oondiiione,  sub  qua  haeres  institutus  est, de- 
lectus sit,  in  his  casibus  pater-familias  intestatus  moritur.     Nam  etprius 
testamentum  non  valet,  ruptum  a  posteriore;  et  posterius  aequo  nullas 
vires  habet,  cum  ex  eo  nemo  haeres  extiterit     In  the  same  book  of  the 
Institutes  under  the  head  of  quibus  modis  convalescit  testamentum  there 
is  a  further  illustration  of  this  doctrine:  Instit.  Lib.  2.  tit.  17.  s.  7.     All 
the  commentators  have  concurred  in  the  sense  and  stringency  of  these 
passages; — the  expressions  of  Vinnius  are,  nee  prioris  testamenti  sublatio 
pemlet  ab  eventu  aliquo,  aut  casu  contingente  post  mortem  testatoris, 
sed  illud  statim  vivo  adhqc  testatore  ipso  jure  per  posterius  rumpitur. 

This  doctrine  will  be  found  also  in  the  Digest  Lib.  28.  tit.  3.  s.  2., 
and  in  several  passages  of  the  code(6);— and  it  was  carried  so  far,  that 
if  a  man,  having  made  his  will,  was  adopted  into  another  family,  and 
afterwards  became  emancipated,  it  was  necessary  that  there  should  be 
some  act  to  revive  the  will:  Dig  37.  tit.  11.  c.  11. 

We  are  not,  however,  driven  to  stand  on  the  extreme  of  this  princi- 
ple;— in  looking  to  cases,  we  may  anticipate  that  that  of  Goodrighi  v. 
Olazier^  4  Burr.  2512,  will  probably  be  pressed  against  us:  it  may  be  ob- 
aerved,  however,  that  the  decisions  in  that  very  case  admit  that,  under  cir- 
cumstances, the  first  will,  though  found  entire,  might  have  been  held  in 
law  to  be  cancelled; — both  Lord  Mansfield,  and  Mr.  Justice  Yates,  admit 
that  such  a  case  might  exist;  but  whatever  may  be  the  weight  and  autho- 
rity of  Glazier's  case  in  Courts  which  are  bound  up  by  the  dicta  of  the 
Judges  of  the  Courts  of  King's  Bench,  here  we  can  only  look  to  it  as 
expressing  the  opinion  of  wise  and  enlightened  judges,  as  to  the  law 
which  rules  in  the  disposition  of  real  property, — here  it  cannot  be  con- 
sidered as  having  any  binding  authority, — for  here  we  have  in  the  re- 
cords of  this  ^ery  Court  an  uninterrupted  series  of  decisions  for  up- 
wards of  a  century,  flowing  in  a  contrary  course. 

(a)  Instit  Lib.  2.  tit.  \7.  8.  2.  de  posteriore  testamento. 
\b)  Tunc  autem  prius  testamentum  rumpitur,  cum  posterius  jure  perfectum 
sit. 
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In  Whitehead  ▼.  Jennings^  Prerog.  1713.  Deleg.  17I4«  Anthony 
Keck  made  his  will  in  Aug.  1701;  in  1712  he  made  another  of  a  totally 
different  tenor,  in  which  his  nephew  was  appointed  executor  and  resid- 
uary legatee; — in  an  access  of  passion  against  his  nephew,  he  burnt  the 
latter  will, — he  afterwards  became  reconciled  to  him,  and  sent  for  Mr. 
Tolson,  his  attorney,  to  make  a  new  will; — before  the  attorney  arrived, 
he  was  taken  suddenly  ill,  and  died  in  the  course  of  the  night,  calling 
anxiously  for  him.  The  willof  170L  was  propounded;  but  the  Court 
pronounced  for  an  intestacy. 

In  Burt  V.  Burt,  Prerog.  1718,  a  will  made  in  1669  was  found  in 
the  closet  of  the  deceased;  it  was  pleaded  and  proved  that  he  had 
made  another  will  in  1713; — the  only  account  given  of  that  will  was, 
that  the  wife  said  she  had  destroyed  it,  having  found  it  in  a  cancelled 
state; — she  was  materially  benefitted  under  the  existing  will,  and  the 
Court  pronounced  for  an  intestacy. 

In  Helyar  v.  Helyar,  Prerog.  1754.  Robert  Helyar  died  in  June 
^>  1751,  a  bachelor,  leaving  Joanna  Helyar  a  sister,  William  Helyar  his 
nephew,  and  two  nieces; — by  a  will  of  Feb.  12,  1742,  he  bequeathed 
to  his  sister  the  moiety  of  a  small  estate  they  possessed  together  in 
joint-tenancy  in  Cornwall,  and  2000/.  in  money.  All  his  other  estates 
and  property  he  left  to  his  nephew,  whom  he  constituted  also  his  exe« 
cutor  and  residuary  legatee;^«he  declared  to  his  solicitor,  that  his  object 
was  to  keep  the  real  estates  in  the  male  line  of  the  family. — ^The  ne- 
phew made  his  will  on  the  same  day,  by  which  he  left  his  property  to 
the  uncle,  and  they  exchanged  copies  of  their  wills; — afterwards  the 
nephew  married,  and  had  a  son; — his  uncle^s  affections  became  alienated 
from  him,  and  in  process  of  time  he  completely  quarrelled  with  him, 
and  declared  he  should  never  be  benefittecl  by  him;  and,  accordingly, 
on  the  19th  of  Dec.  1745,  he  made  another  will,  in  which  his  sister  was 
executrix  and  residuary  legatee  in  the  stead  of  the  nephew; — that  will 
was  not  found  at  the  death  of  the  deceased;  and  it  was  established  to 
the  satisfaction  of  the  Court,  that  the  deceased  had  destroyed  it  himself. 
The  case  was  argued  at  great  length  before  Sir  George  Lee;(/3() — ^five 
points  were  made  in  favour  of  the  will  of  1742. — First,  That  it  was 
contrary  to  the  statute  of  frauds  to  receive  parol  evidence  of  a  will 
which  did  not  exist. — Secondly,  That  there  was  not  sufficient  proof  of 
the  factum  of  the  second  will. — Thirdly,  That  the  executing  a  second 
will  was  not  of  itself  a  revocation  of  the  first. — Fourthly,  That  there 
was  proof  that  the  second  will  was  destroyed  by  the  testator  himself.-— 
Fifthly,  That  if  the  second  will  was  destroyed,  no  act  of  revival  was  ne- 
cessary to  set  up  the  first. — Sir  George  Lee,  however,  decided  against 
the  will  propounded,  and  pronounced  Mr.  Helyar  to  have  died  intestate, 
expressly  on  the  grounds  that  the  execution  of  the  second  will  was  a  re- 
vocation of  the  first; — and  that  where  a  second  will  had  been  destroyed, 
some  act  of  revival  was  necessary  to  set  up  the  first. 

In  Arnold  v.  Hoddie,  Prerog.  1765,  the  deceased  made  a  will  in 
1753,  in  favour  of  Miss  Arnold,  whom  at  that  time  he  was  about  to 
marry, — he  afterwards  quarrelled  with  her; — in  1760,  he  made  another 
will,  by  which  he  bequeathed  his  property  to  a  sister;— the  latter  will 
was  not  found  at  his  death,  nor  was  there  complete  proof  of  the  execu- 
tion of  it;  but  his  aversion  to  Miss  Arnold  was  proved,  and  Sir  George 
Hay  pronounced  against  the  existing  will. 

(a)  From  the  manuscript  notes  %i  Sir  Geo,  Lee. 
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As  to  the  efiect  of  these  cases  we  do  not  mean  to  contend,  that  under 
all  circumstances,  when  a  second  will  is  destroyed,  one  anterior  in  date 
cannot  revive;  what  we  maintain  is,  that  we  have  so  far  adopted  the 
civil  law  into  our  decisions  as  to  consider  the  factum  of  a  second  will 
as  a  presumptive  revocation  of  a  first,  and  that  the  burthen  of  proof  is 
by  such  a  circumstance  thrown  on  the  adverse  party  to  repel  that  pre- 
sumption. On  the  other  hand,  where  circumstances  have  been  such  as 
to  show  clearly  that  the  deceased  intended  the  first  will  to  revive, — 
these  Courts  have  pronounced  for  them,  as  in  Stacey  v.  Dickensy  Pre- 
rog.  Easter  Term,  1724;  Vanier  v.  Hue^  Prerog.  1724,  and  in  the 
later  case  of  Passey  v.  Hemming^  Prerog.  Michaelmas  Term,  1809 — 
Deleg.  1812;  but  it  has  been  only  in  cases  where  the  intention  has  been 
satisfactorily  made  out,  that  the  presumption  of  law  has  been  held  to 
be  repelled.  The  present  case  is  stronger  in  its  circumstances  than 
either  of  those  which  were  successively  decided  by  Sir  Charles  Hodges, 
the  Delegates,  Sir  George  Lee,  and  Sir  George  Hay. 

For  the  purposes  of  this  argument,  the  cancellation  of  B.  is  a  strong 
circumstance  against  A.  The  writing  of  C.  is  a  powerful  argument 
against  A., — the  declarations  of  Mrs.  Moore  that  ^*8he  U)Ou/d  make  her 
will  as  if  she  had  no  sonSy" — that  <<  Thomas  and  George  should  ne- 
per  inherit  her  property^ — her  refusal  to  see  Thomas  Moore^s  wife, — 
her  indignation  at  his  marriage, — her  sending  for  Mr.  Butler  to  make  a 
new  will  when  she  was  dying, — ^are  all  strong  circumstances  to  show 
quo  animo  B.  was  cancelled, — and  that  by  cancelling  that  paper,  it 
never  could  be  her  intention  that  A.  should  revive. 

Mr.  Warren,  counsel  for  Mr.  Thomas  Moore,  contra. 

The  first  question  undoubtedly  will  be,  whether  B.  is  cancelled; — 
the  second  will  be  whether,  if  B.  is  cancelled,  A.  is  in  force, — i.  e. 
whether  B.  which  is  originally  upon  the  face  of  it  a  perfect  will,  has  been, 
by  any  thing  which  has  happened  to  it  since,  cancelled;  and  if  so,  whether 
by  cancelling  B.,  paper  A.  is  revived,  and  is  to  all  intents  and  purposes 
the  same  as  if  B.  had  never  been  made. 

To  say  that  B.  is  cancelled  on  the  face  of  it,  is  very  much  to  over- 
state the  case;-^no  case,— ^no  decision,  has  been  adduced  in  support  of 
this  assertion:  if  this  is  to  be  decided  by  bare  inspection,  let  us  look  to 
the  rules  which  Swinburne  {a)  lays  down  on  this  head.  <<  The  third 
case  is  when  the  whole  testament  is  not  cancelled  or  defaced,  but  some 
part  thereof  only  rased,  blotted,  or  put  out;  for  the  other  parts  of  the 
testament  do  remain  firm  and  safe,  as  they  were  before,  although 
the  deletion  were  in  the  chief  part  of  the  testament,  namely,  the  as- 
signation of  the  executor. ^^ 

If,  therefore,  a  testament  were  drawn  over  with  lines,  there  can  be 
no  doubt  but  that  it  must  be  considered  as  cancelled; so  if  it  were  drawn 
over  with  cross  lines  diagonally,  in  either  case  to  repel  the  presumption, 
there  must  be  evidence  to  show  that  the  party  did  not  mean  to  deface 
it-»Here  there  is  nothing  crossed  or  blotted  out^ — if,  instead  of  this 
will  being  cut,  a  line  had  been  drawn  along  the  top,  passed  down  the 
side,  and  through  the  attestation  clause;  could  it  be  contended  that  the 
will  was  cancelled  on  the  face  of  it, — for  there  is  no  difference  between 
the  act  of  a  knife  and  the  act  of  a  pen; — it  is  material  whether  it  be  a 
eaneellation  prim&  facie,  or  not; — if  it  is  not,  unless  there  is  sufficient 

(a)  Swinburne,  Part  VII.  s.  16,  p.  515. 
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evidence  to  show  that  the  party  intended  to  cancel  it^  it  remains  a  good 
will.  Suppose  again,  this  margin  not  to  have  been  found;  and  that  the 
will  had  been  found  without  it  in  the  drawers  of  the  testatrix  where  she 
usually  kept  her  papers  of  consequence;  could  it  be  said  she  did  not  keep 
it  as  her  will  ? — if  she  did  not,  why  was  it  there  i 

Our  opponents  are  not  entitled  to  ask  the  reason  why  she  cut  the  pa* 
per,  for  the  paper  is  in  itself  perfect  as  a  will;  they,  therefore,  are  to 
show  that  this  was  done  animo  cancellandi; — cutting  through  the  attes- 
tation clause  cannot  be  of  more  importance  than  cutting  through  the  name 
of  the  executor;  and'  we  have  seen  in  what  light  Swinburne  regards  that 
when  he  states  that,  though  you  cut  out  the  assignation  of  the  executor, 
still  the  will  is  good. 

Per  Curiam.  Mr.  Justice  Jibbott^  *<  Blot  out,"  not  cut  out 

Mr,  TVarreriy    **  Erase,  blot,  or  put  out" 

Per  Curiam.  Mr.  Justice  Jibbott^  Erase  does  not  apply  to  cutting 
out 

Mr.  Warren^  In  whatever  way  it  was  done,  it  would  not  alter  the 
argument;  evidence  may  be  given  to  show  for  what  cause  it  was  done; 
but  whether  cut,  or  drawn  round  with  a  black  line,  it  can  make  no  dif- 
ference. We  can  only  say  there  are  many  things  done  for  which  we 
can  give  no  account 

If,  however,  it  should  be  held  that  there  is  something  on  the  face  of 
this  paper  which  we  are  called  upon  to  explain,  then  we  have  abundant 
evidence  to  show  that  she  did  not  intend  to  cancel  it. 

Bibb  V.  ThomaSj  2  W.  Bl.  1043,  was  a  case  in  which  circum- 
stances were  equally  strong  as  here;  there  evidence  was  brought  by  the 
heir  at  law,  who  claimed  against  the  will,  to  show  the  intent  with  which 
the  act  was  done.  If  the  Court  is  of  opinion  that  explanation  is  neces- 
sary, the  letters,  and  the  evidence  supply  it:  in  the  former  we  see  the 
language  of  a  mind  in  a  great  degree  subsiding  from  the  anger  she  bad 
once  felt  towards  her  son;  and  there  are  a  variety  of  instances  in  them,  as 
well  as  in  the  depositions,  where  she  speaks  of  him  with  great  affection. 

The  next  question  is,  supposing  B.  to  be  cancelled,  what  is  the  effect 
of  that  cancellation  upon  A.? — And  this  is  a  question  of  great  import- 
ance,— of  great  extent, — and  of  considerable  nicety,  in  consequence  of 
the  cases  which  have  been  cited.  In  Onodright  v.  Olazievj  4  Bur. 
2512,  the  same  argument  was  used,  which  has  been  used  by  my  learned 
friend  on  the  other  side;  but  it  was  over-ruled  by  the  Court 

There  is  no  doubt  but  that  the  repeal  of  a  subsequent  statute  sets  up 
a  preceding  statute.  This  is  a  law  as  old  as  any  in  the  country,  and 
why  ?  because  the  act  which  showed  the  change  of  intention  is  removed 
by  a  subsequent  act  It  is  difficult  to  conceive  how  these  two  cases  are 
to  be  distinguished.  What  is  supposed  to  repeal  the  first  ?  Undoubted- 
ly the  second. — But  then  it  is  argued,  the  second  will  shows  a  change 
of  mind; — to  be  sure  it  does, — it  shows  there  was  a  change  of  mind  at 
that  moment  But  does  not  the  destruction  of  the  second  instrument 
show  a  change  of  mind  again  ? — As  altered,  it  is  to  take  effect  if  the 
party  does  not  change  that  will, — and  that  is  the  distinction.  His  mind 
is  shown  by  the  expression  in  the  second  will,  if  he  does  not  cancel  that 
The  will  is  ambulatory,  and  so  it  is  no  evidence  of  a  change  of  inten- 
tion so  as  to  affect  the  former;  and  this  appears  to  have  been  the  opinion 
of  Lord  Mansfield,  and  as  Mr.  Justice  Yates  says,  <<  a  willhasnoopera' 
Hon  till  the  death  of  the  testator,  it  is  the  expression  of  a  man^s  mind 
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to  take  plaee  after  his  death ;-^8  long  as  he  lirea  he  maj^  alter  his  opi- 
nion. I  tear  the  paper  which  expresses  my  sentiments, — then,  has  not 
my  mind  reverted  ?«-he  has  revoked  the  revoaation,-*-and  his  mind 
comes  back  to  its  first  intention.'^ 

In  ffarwoody.  Goodrighi y^Cowp,  91,  Lord  Mansfield  says,  **t7  is 
seitfedf  thai  if  a  man  by  a  second  will  revoked  a  /ormerf  yetj  if  ht 
keep  the  first  u>illundestroyed^  nnd  afterwards  destroy  the  second, 
the  first  will  is  revived,'^  Lord  Mansfield,  speaking  the  sense  of  the 
Court,  considers  this  as  a  clear  established  rule  at  Common  Law. — It 
stands  upon  the  authority  of  these  two  cases. 

Per  Curiam.  Mr.  Justice  Mbott, 

That  would  go  a  vast  length  ;-^if  you  put  it  as  an  absolute  proposition 
at  law  without  any  deduction,  that  the  cancellation  of  the  second  will 
revives  the  first  Suppose  a  man,  having  a  wife  and  one  child,  should 
make  a  will,  leaving  his  property  in  a  manner  suitable  to  the  then  state 
of  his  family, — that  he  should  afterwards  have  six  children  born,  and 
then  should  make  a  will,  which  he  should  afterwards  destroy.  By  set- 
ting up  the  first  will,  you  would  leave  five  of  the  children  unprovided 
for. — If  you  put  it  as  an  absolute  proposition,  that  the  cancelling  of  the 
second  will  would  revive  the  first,  cases  might  be  put  so  distressing  as 
to  make  one  feel  a  little  whether  it  was  right. 

Mr.  Warren,  Your  lordships  will  do  me  the  justice  to  recollect  that 
I  have  only  cited  authorities. 

Per  Curiam.  Mr,  Justice  Jibbott,  Certainly;  and  I  put  the  ques* 
tion  to  you  that  you  may  fortify  your  opinion  by  reason  as  well  as  by 
authorities,  if  you  can. 

Mr.  fVarren,  I  presume  to  go  no  further  than  the  authority  of  those 
cases,  which  certainly  do  lay  it  down  as  a  decided  principle  of  law  with* 
out  limitation. 

Per  Curiam.  Mr.  Baron  Richards,  But  I  think  I  may  venture  to 
say  it  has  not  been  universally  so  considered. — It  is  a  great  misfortune 
that  dicta  are  taken  down  from  Judges,  perhaps  incorrectly,  and  then 
cited  as  absolute  propositions. 

Mr.  fVarren,  I  do  not  apprehend  there  can  be  any  mistake  in  the  re- 
port: when  Lord  Mansfield  mentions  it,  he  does  not  say  it  is  decided 
in  such  and  such  a  case;  but  he  considers  it  as  a  point  perfectly  esta- 
blished. 

Per  Curiam.  Mr.  Justice  Abbott^  It  certainly  in  the  report  is  pot 
as  the  settled  law,  excluding  all  question  of  intention^ 

Mr.  fVarren,  If  it  is  the  law,  therefore  whatever  inconvenience  majr 
arise  from  it,  it  must  remain  the  law,  till  it  is  altered  by  the  legislature, 
and  nothing  short  of  an  act  of  parliament  could  do  this;  and,  even  ad- 
mitting that  possible  difficulties  may  apply  to  this  rule  of  law,  this  is  not 
that  kind  of  case  which  would  call  upon  the  Court  to  depart  from  the 
rule  on  account  of  any  peculiar  hardship. 

In  fVright  v.  Netherwood,  Prerog.  May  6,  1793,  2  Salk.  593.  (ed. 
Evans,)  Sir  William  Wynne  observed,  "M^  point  seems  a  good  deal 
like  that  which  has  been  a  vexata  guasstio  in  these  Courts,  and  brought 
before  the  Courts  of  Common  Law,  whether  a  will,  which  is  revoked 
by  another,  is  set  up  by  the  destruction  of  the  second.'^  So  that  Sir 
William  Wynne  coming  many  years  after  Sir  George  Lee,  considered 
it  as  a  vexata  quaestio;— the  decision,  therefore,  in  Helyarv.  Helyar, 
eould  not  have  set  the  question  at  rest.     '^  There  was  a  case  to  that  ef- 
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feet,"  he  says,  "before  Sir  George  Lee,  Helyar  v.  Helyar,  in  which 
it  was  held  that  the  will  being  once  revokedj  remained  so:  but  there 
was  an  appeal  from  that  judgment  to  the  Delegates,  and  it  was  ne- 
ver determined  by  them;  the  case  of  Glazier  was  directly  contrary 
to  that  J  and  it  was  held  that  the  first  unll  was  goodP  If,  therefore^ 
there  was  any  meaning  in  words,  he  thought  the  latter  decision  the  cor- 
rect one.  Supposing  this  case  sent  before  a  jury  to  decide,  there  can  ba 
no  doubt  but  that,  on  the  authority  of  the  cases  cited,  they  would  find 
for  the  will:  but  then,  says  my  learned  friend,  the  Ecclesiastical  Law  is 
different; — you  cannot  have  the  personalty; — it  may  be  a  very  good  law 
for  the  realty,  but  it  is  a  very  bad  one  for  the  personalty. — This  appears 
a  strange  proposition:  there  is  no  difference  in  the  facts, — nor  in  the  con- 
clusion. It  cannot  be  said,  that  a  different  conclusion  is  to  be  laid  down 
as  matter  of  law,  there  being  nothing  but  the  simple  fact,  that  one  relates 
to  a  landed,  the  other  to  personal  estate.  What  is  the  ground  of  Sir  W. 
Wynne's  opinion  in  Wright  v.  Netherwood,  that  Helyar's  case  was 
wrong?  Why?  because  the  Court  of  King's  Bench  had  decided  the  con- 
trary;— indeed,  if  this  is  the  law,  as  I  apprehend  from  these  cases  it 
clearly  is,  in  the  Court  of  King's  Bench,  it  must  be  the  law  in  the  Ec- 
clesiastical Court:  it  is  impossible  there  can  be  one  law  applying  to  real 
estate,  (a)  and  another  to  personalty.  Moreover  in  this  Court  Po^^^r. 
Hemming  is  directly  in  point  in  our  favour. 

Lastly,  parol  evidence  cannot  be  admitted  toaffecf  paper  A.  There 
may  be  parol  evidence  to  affect  B.  I  admit  it,  because  there  is  some- 
thing on  the  face  of  B.  requiring  explanation: — but  suppose  B.  cancelled^ 
what  is  there  on  the  face  of  A.  requiring  explanation? — A.  is  a  perfect 
will; — and  if  it  had  been  the  only  paper  in  existence,  there  could  have 
been  no  question  about  it;  and,  under  the  statute  of  frauds,  no  parol 
testimony  can  be  given  under  to  affect  A.  Stat.  29  Car.  2.  c.  3.  s.  22. 
If  parol  testimony  is  admitted,  it  must  be  in  direct  violation  of  this 
clause.  Upon  the  face  of  the  will  all  has  been  regular.  Then  no  evi- 
dence can  be  given;  if  it  were  otherwise,  verbal  evidence  might  set  aside 
a  written  will,  and  do  all  the  mischief  the  statute  of  frauds  was  enacted 
to  prevent. 

Dr,  Jenner,  Dr.  Lushington,  and  Mr.  Taddy,  on  the  same  side 
with  Mr.  fVarren.  With  respect  to  the  cancellation,  reliance  has  been 
placed  on  a  passage  from  the  Digest;  and  it  has  been  argued,  that  the 
word  concido  expresses  exactly  the  species  of  mutilation  which  this  pa- 
per has  undergone:  but  when  we  come  to  look  for  the  meaning  of  thi9 
word  in  dictionaries,  we  find  it  is  that  which  least  expresses  the  appear- 
ance of  this  paper;  for  it  means  to  cut  in  small  pieces,  to  tear  to  pieces* 
In  the  dictionary  of  Ainsworth  there  are  five  meanings,  one  metaphorical, 
the  others  go  to  the  complete  destruction  of  the  thing,  to  chop,  to  mince, 
to  hurt,  to  ruin,  or  utterly  destroy,  i.  e.  if  you  find  that  the  deceased 
has  done  an  act  which  shall  destroy  the  effect  of  the  instrument,  or  the 
material  upon  which  that  instrument  is  written,  then  you  may  presume 
it  to  be  a  revocation,  or  act  otherwise.  Four  modes  of  cancellation  are 
pointed  out  by  the  statute  of  frauds, — by  tearing,  burning,  cancelling, 
or  obliterating:  the  act,  therefore,  which  is  to  cancel  an  instrument, ^must 
be  such  a  one  as  shows  an  intention  on  the  part  of  the  deceased,  that 
that  instrument  shall  not  have  effect;  it  must  be  an  act  that  at  the  time 
of  doing  it  shows  that  it  was  the  intention  of  the  deceased  that  the  in- 

(a)Prcrog.  1808.  Deleg.  1813. 
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itrament  should  be  destroyed  by  the  act  then  performed  upon  it; — ^this 
is  the  meaning  of  the  methods  found  out  by  the  statute  of  frauds  for  de- 
stroying a  will  of  landed  property.  Those  cited  from  the  civil  law^  are 
to  the  same  effect;  they  imply  that  there  shall  be  an  act  done  not  equi- 
vocal in  itself,  but  which  shall  necessarily  import  an  intention  to  destroy 
the  instrument  to  which  the  fact  is  applied. 

The  substance  of  the  paper  remains  complete;  the  greatest  care  has 
been  taken  that  not  a  syllable  of  it  should  suffer  from  the  act:  it  is  true 
that,  in  cutting  it,  the  attestation  clause  is  cut  through;  but  this  is  clearly 
not  advisedly  done;  it  was  upon  the  second  sheet  of  the  will;  it  is  the 
effect,  therefore,  of  accident,  and  not  of  any  intention  to  cut  through  the 
essential  part  of  the  instrument  itself.  This  is  further  confirmed  by  her 
not  having  cut  through  the  attestation  clause  of  the  codicil; — if  the  act 
is  at  all  equivocal,  the  burthen  of  proof  is  on  those  who  impeach  the 
yalidity  of  the  instrument,  to  show  that  it  was  done  animo  revocandi, 
and  that  proof  must  apply  most  strictly  to  the  act  itself. 

The  other  point  of  the  case  is  of  extreme  importance,  and  one  upon 
which  a  decision  on  the  point  would  be  highly  desirable,  not  only  in  this, 
but  in  all  courts  where  questions  concerning  wills  are  agitated.  We 
maintain  that,  according  to  the  principles  of  this,  as  well  as  of  the  Tem- 
poral Courts,  a  paper  revoked  by  the  execution  of  a  subsequent  paper 
is,  by  the  cancellation  of  that  subsequent  paper,  revived.  The  case  of 
Glazier  v.  Glazier  has  established  the  law  on  this  point:  during  the 
discussion  of  Passey  v.  Hemming^  Mr.  Justice  Heath  produced  a  note 
he  had  himself  taken  in  Court  of  the  judgment  in  Glazier^s  case,  which 
carried  the  doctrine  further  than  the  case  as  reported  in  Burrows,  does. 
— A  statute  which  has  been  repealed,  by  the  repeal  of  the  repealing 
statute  becomes  operative  again;  and  upon  general  principles  it  must  be 
so  held  that  the  suspension  of  a  second  act  revives  a  former  act. 

Per  Curiam.    Mr.  Justice  Mbott^ 

Put  this  case,-^awill  giving  ah  estate  to  trustees  for  the  benefit  of  A. 
with  some  few  legacies.  Let  the  testator  make  a  second  will  giving 
that  estate  to  A.  and  B.  in  joint-tenancy; — suppose  B.  to  die,  and  seve- 
ral of  the  legatees, — the  effect  of  the  instrument  will  be  the  same  upon 
an  estate  of  some  thousand  pounds,  with  the  exception  of  some  few 
hundreds; — would  you  say,  that  the  destruction  of  the  second  will  is 
to  set  up  the.  first; — the  generality  of  the  principle  would  rule  that. 
Glazier^s  case  comes  near  that; — and  if  you  compare  it  to  the  repeal  of 
a  statute,  you  must  go  to  that  extent. 

•Argument  resumed. 

The  doctrine  of  the  Ecclesiastical  Courts  does  not  go  to  that  extent 
undoubtedly. 

With  respect  to  the  authorities  from  the  Digest,  they  have  nothing 
to  do  with  the  subject;  they  have  no  bearing  upon  it; — ours  is  not  the 
civil  law  of  Rome, — our  proceedings  are  grounded  upon  the  Jus  Gen- 
tium;— ^rules  proper  for  the  Roman  people  would  bo  improper  for  a 
country  like  this; — we  all  know  the  solemnity  with  which  wills  were 
executed  at  Rome.  The  civil  law  said  that,  when  once  a  will  is  per- 
fected, there  it  must  remain;  in  many  instances  it  could  not  be  revok- 
ed, it  was  not  ambulatory,  the  principle  was  the  opposite  of  ours.— 
With  us,  no  testament  can  be  of  effect  till  after  the  death  of  the  testa- 
tor;— we  are,  therefore,  to  appeal  to  common  law,  and  not  to  civil  law, 
for  authority. 
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In  Jennings  v.  Whitehead^  it  appears  that  the  deceased  had  told  Mr. 
Tolsen,  his  solicitor,  that  he  had  a  will  in  his  possession,  which  was 
not  to  his  miod; — that  he  was  reconciled  to  his  nephew  Richard,  and 
meant  to  give  him  8,500/.  in  Hampshire.  It  is  a  case  too,  in  which 
the  whole  tenor  of  his  life,  subsequent  to  1713,  showed  that  the  per- 
son he  had  once  made  executor  and  residuary  legatee  was  never  meant 
to  be  so  again;  it  was  pronounced  to  be  an  intestacy,  because  there  was 
evidence  to  show  it  could  not  be  his  intention  by  the  revocation  of  the 
second  will  to  revive  the  first;  the  intention  was  clearly  shown  to  be 
contrary. 

In  Burt  V.  Burt,  The  only  evidence  as  to  the  destruction  of  the 
second  will  was,  that  of  the  wife,  by  whom  the  destruction  had  been 
made;  it  is  impossible,  therefore,  that  there  could  be  any  evidence  to 
show  that  it  was  his  intention  that  the  first  will  should  revive. 

In  Arnold  v.  Hoddit^  when  the  instructions  were  given  for  second 
will,  the  first  will  and  a  codicil  were  in  the  hands  of  an  attorney,  and 
the  testator  had  no  opportunity  of  cancelling  them;  circumstances  show- 
ed that  it  was  impossible  he  could  have  meant  the  will  to  revive. 

In  Helyar  v.  Helyar{a)j  Sir  George  Lee's  judgment  cannot  be  taken 
as  a  decision  upon  the  law  that  an  act  is  necessary  to  revive?  What- 
ever may  be  his  opinion,  he  does  not  decide  that;  he  considers  all  the 
circumstances  as  material.  The  case  of  Helyar^  therefore,  only  goes  to 
this,  that  circumstances  are  material  to  show  intention;  and  Sir  George 
Lee  would  probably  have  decided  differently,  had  the  case  of  Glazier 
been  then  decided. 

Wright  V.  Net herwood  Bhow9  Sir  W.  Wynne's  opinion. 

Passey  v.  Hemming  has  however,  as  it  has  been  generally  tuider- 
stood,  entirely  disposed  of  this  question:  it  unfortunately  happens  that 
we  are  in  the  dark  as  to  the  grounds  of  the  decisions  in  this  Court;  but 
it  is  reasonable  to  conclude  from  that  judgment,  that  some  act  or  decla- 
ration is  necessary,  in  the  case  of  a  subsisting  will,  to  show  it  was  the 
intention  that  it  should  not  revive.  The  will  established  was  in  1780; 
—the  testator  died  in  1807; — it  consisted  of  two  separate  papers,  writ- 
ten within  a  short  period  of  each  other; — they  were  attested  only  bj 
two  witnesses,  and  consequently  were  not  good  to  pass  real  estates; — he 
had  made  subsequent  wills,  and  to  a  late  period  of  his  life  was  occupied 
upon  another  will,  which  contained  a  different  disposition  of  his  pro- 
perty; but  it  was  unfinished.  The  will  of  1780  was  found  in  a  drawer 
in  a  garret,  and  there  was  nothing  to  show  that  they  had  ever  been  re- 
cognized by  the  deceased.  Sir  W.  Wynne  said,  he  should  have  felt 
extremely  unwilling  to  have  been  bound  to  have  pronounced  against 

\i  kL^      (a)  In  the  mention  which  is  made  of  this  case  in  the  report  of  the  case  of 

^"^V"^*  GoodnghtY.  Glazier,  4   Burr.  2512,  Sir  George  Lee's  judgment  in  Helyar  y. 

Helyar  is  erroneously  stated  to  have  been  aflBrmed  by  the  Delegates, — ^the  fact 

being  that  the  case  was  compromised  in  the  Court  of  Delegates,  and  conse- 

2uently  did  not  come  to  an  hearing  there.  In  the  manuscript  notes  of  Sir  George 
.ee,  after  the  recapitulation  of  the  grounds  of  his  judgment,  1  find  the  follow- 
ing memorandum : — N.  B.  «'  Mr.  William  Helyar  has  appealed  to  the  Dele- 
gates, and  prayed  a  commission  of  Lords  Spiritual  and  Temporal :  but,  on  hear- 
ing counsel,  Lord  Chancellor  granted  it  only  to  judges  and  civilians,  because  the 
questions  in  the  cause  turned  upon  points  of  law. — The  cause  was  afterwards 
agreed,  and  Mr.  Helyar  renounced  his  appeal,  and  consented  that  the  cause 
should  be  remitted  back  to  the  Prerogative  Court,  and  upon  the  I'emission  being 
brought  in,  I  decreed  administration  to  the  sister  and  only  next  of  kin,  on  the 
19th  of  January,  \7$7.*' 
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fhem;  but  he  was  not:  he  considered  Helyar^s  as  a  case  of  circum- 
stances from  which  it  was  impossible  to  believe  that  the  first  will  con- 
taiaed  his  last  intention,— -a  departure  of  intention  had  been  shown  by 
the  variation  in  the  second  will,  and  that  variation  was  proved  not  by 
mere  circumstances,  but  by  the  execution  of  the  second  will. 

In  another  point,  this  case  essentially  differs  from  all  those  in  which 
the  subsisting  wills  have  been  held  to  be  void;  namely^  that  in  all  of 
them  there  have  been  different  executors,  in  the  second  will  from  the 
first; — a  circumstance  strong  to  show  a  complete  change  of  intention;-— 
here  the  executor  is  the  same  under  both  instruments. — It  is  remarka- 
ble that  all  the  finished  wills  in  this  case  show  continued  affection  to- 
wards the  same  person,  and  this  is  not  contradicted  by  any  act  of  the 
testatrix,  showing  any  intention  to  dispose  of  her  property  in  a  manner 
injurious  to  him.  There  has  not  been  any  act  established  under  her 
own  hand,  as  an  operative  will,  indicating  a  change  of  intention. 

The  law  of  the  Ecclesiastical  Court  is,  that  there  may  be  evidence 
given  that  it  was  not  the  intention  of  the  testator  that  the  first  will 
should  be  revived  by  the  cancellation  of  the  second;  but  that,  if  such 
evidence  is  not  produced,  the  presumption  must  be,  that  he  meant  to 
revive  the  first.  The  operation  was  only  suspended  by  the  factum  of 
the  second  will;  and  the  moment  the  second  will  is  cancelled^  tliat  sus- 
pension is  taken  off. 

Dr*  PAillimore  in  reply. 

Important  as  the  case  is  on  account  of  the  principle  of  law  it  involves^ 
—the  importance  of  it  has  been  augmented  by  the  course  of  argument 
adopted  on  the  other  side; — it  has  been  contended, 

First,  That  if  B.  is  a  cancelled  paper,  we  are  precluded  by  the  sta- 
tote  of  frauds  from  entertaining  any  question  whatever  with  respect  to 
the  validity  of  A. — Secondly,  That  if  the  Court  of  King's  Bench 
would  pronounce  for  A.,  the  Court  of  Delegates  is  bound  to  do  the 
flame. — Thirdly,  That  the  Digest  has  nothing  whatever  to  do  with  the 
question. — If  either  of  these  objections  are  founded,  we  must  be  con- 
tent to  admit  that  there  is  an  end  of  the  question  at  issue.  It  is  essen- 
tial, therefore,  that  they  should  be  set  at  rest. 

Parol  evidence  is  not  introduced  here  to  revoke  a  written  will;— 
but  to  prove  a  fact,  viz.  whether  A.  is  a  will  or  not.  The  evidence  is 
introduced  not  to  revoke  A.,  but  to  show  that  B.  had  ceased  to  be  a  will; 
•—cases  of  this  description  have  been  held  not  to  fall  within  the  statute 
of  frauds;  and  the  practice  of  the  Prerogative  Court  has,  ever  since  the 
passing  of  that  statute,  been  to  establish  unfinished  and  unexecuted  pa- 
pers, whenever  it  can  be  shown  that  it  was  the  intention  of  the  deceased 
continued  to  the  latest  moment  of  his  existence,  that  they  should  ope- 
rate, even  in  cases  where  the  most  regular  and  formal  wills  have  been 
found  entire  and  uncancelled. 

The  objection  is  not  new; — we  find  from  a  note  of  the  judgment  in 
Helyar  v.  Helyar^  in  the  handwriting  of  the  eminent  judge  who  de- 
cided it,  that  a  similar  objection  was  pressed  in  that  case  to  any  inquiry 
being  made  into  the  factum  of  an  existing  will; — '<but,'^  to  use  his 
language,  "  the  case(a)  of  Sellarsv.  Garnet  in  the  Prerogative,  Octo- 
ber, 1748,  was  full  to  this  point;  for  there  an  executed  will  v(ras  held  to 
be  revoked  by  a  will  wrote  while  the  testator  was  alive;  but  he  died 

(a)  Cited  from  Sir  George  Lee's  manttscript  potes.  In  the  case  ci  Helyar  v. 
JZr/yar»Prerog,  Jan.  8, 1754, 
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before  it  was  brought  to  him,  and  the  contents  thereof  were  preyed  by 
witnesses  who  heard  him  give  the  instructions  agreeable  to  what  was 
wrote  down.  It  was  insisted  that  this  parol  evidence  could  not  be  re- 
ceived; that  it  was  to  revoke  a  written  will  by  parol  only,  contrary  to 
the  statute;  but  both  Dr.  Bettes worth  in  the  Prerogative,  and  the  Dele- 
gates who  afSrmed  this  sentence  in  1751,  were  of  opinion  that  it  was  a 
will  in  writing;,  that  the  parol  proof  of  the  instructions  ought  to  be 
received,  and  that  it  was  not  a  case  within  the^statute  of  frauds." — ^This 
was  the  doctrine  held  in  1751;  and  subsequent  practice  has  established 
and  confirmed  it. 

The  second  point  made  against  us  is,  that  if  it  could  be  shown  that 
the  Court  of  King's  Bench  would  hold  paper  A.  to  be  a  will; — this 
Court  would  be  bound  to  establish  it,  inasmuch  as  it  never  can  be  said 
that  there  is  one  law  for  personal,  and  another  for  real  property.  To 
this  we  reply,  that  the  Court  of  King's  Bench  has  no  authority  whatso- 
ever over  the  decisions  of  this  Court  The  argument,  if  good  for  any- 
thing, would  go  to  constitute  it  as  a  Court  of  Appeal  from  the  Ecclesi- 
astieal  Courts.  If  so, — for  what  purpose  is  the  Court  of  Delegates  con- 
vened, by  commission  under  the  great  seal,  to  hear  all  appeals  made  to 
the  king  by  virtue  of  the  statute  of  Henry  VIII.  ? — and  why  is  a  still 
ulterior  tribunal  by  a  commission  of  review  sometin^es  opened  to  suitors 
in  this  Court  ? — The  Ecclesiastical  Courts  exercise  an  independent  ju- 
risdictio6  in  all  cases  over  wills  of  personal  property: — the  law  they 
administer,  from  whatever  sources  derived,  is  incorporated  into,  and  has 
for  centuries  formed  part  of,  the  established  law  of  the  land; — ^the  Court 
of  Delegates  is  to  them  a  Court  of  dernier  ressort;  the  rules  of  law,  and 
the  decisions  which  have  been  handed  down  to  your  lordships  by  your 
predecessors  here,  are  to  be  the  sole  guides  of  your  sentence.— -The 
evil  and  inconvenience  arising  from  the  diversity  of  testamentary  law 
in  the  Temporal  and  Ecclesiastical  Courts  is  imaginary;— the  diversity 
exists  to  a  great  extent  already; — the  will  which  can  pass  personal  pro- 
perty to  the  greatest  amount  which  the  talent  and  industry  of  a  British 
subject  can  accumulate  it,  may  have  no  effect,  and  in  practice  frequent* 
]y  has  none,  over  landed  property;  while  it  is  valid  with  respect  to  one, 
it  is  a  perfect  nullity  as  to  the  other. — Indeed,  if  it  were  permitted  to 
us  to  look  to  the  policy  of  a  diversity  of  this  kind  in  the  administration 
of  the  testamentary  law  of  England,  we  should  confidently  maintain 
that  it  was  wise,  politic,  and  well  adapted  to  the  mixed  interests  of  the 
opulent  and  commercial  country  in  which  we  live,  that  there  should  be 
a  greater  facility  in  disposing  by  will  of  personal  than  of  real  property. 
But  this  difference  exists  on  great  points  of  every  day's  occurrence; — 
what  evil  then  can  result  from  it  on  a  point  which  can  only  arise  for 
decision  now  and  then  in  the  course  of  a  century  ?  It  is  sufficient, 
therefore,  only  to  state  on  this  part  of  the  case,  that  if  it  can  be  made 
out  satisfactorily,  that,  according  to  the  course  of  decisions  in  the  Ec- 
clesiastical Court,  this  lady  would  have  been  held  to  have  died  intestate, 
the  Court  of  Delegates  is  bound  to  affirm  this  sentence;  and  that,  even 
though  cases  miglu  be  cited  from  Courts  of  Common  Law  leading  to  a 
directly  contrary  conclusion. 

Thirdly,  The  assertion  that  the  Digest  has  no  bearing  on  the  subject, 
could  only  have  been  resorted  to  under  the  conviction  that  it  was  im- 
possible to  open  the  Roman  Code  without  being  overwhelmed  by  the 
force  of  the  authorities  which  pressed  against  the  argument  of  our  op- 
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poneDts.^-The  position  is  novel  to  the  extent^  at  least,  to  which  it  has 
now  been  laid  down; — the  civil  law  is  not  the  text  law  of  the  Court  in 
all  instances;  but  it  is  positively  so  where  our  own  law  is  silent:  and 
beyond  this,  the  whole  of  the  testamentary  law  which  we  administer 
has  its  basis  in  the  civil  law;  and,  without  an  intimate  knowledge  of 
the  Roman  code,  it  would  be  impossible  to  acquire  a  knowledge  of  our 
practice,  or  understand  the  principles  of  our  decisions.-— To  illustrate 
this,  by  an  example  familiar  to  every  one:— the  birth  of  children  by 
the  Roman  law  amounted  to  the  revocation  of  a  will;  we  have  not 
adopted  it  to  this  extent;  with  us  marriage  and  the  birth  of  a  child 
amount  to  presumptive  revocation  of  a  will; — can  any  one  be  heard  to 
maintain  that  we  have  not  adopted  our  rule  from  the  civil  law  ? — What 
was  the  conduct  of  Lord  Camden,  Shepherd  v.  Shepherdy  T.  R.  51,  when 
a  question  of  this  sort  came  before  him? — He  directed  an  issue  to  Sir 
George  Hay  to  try  the  question,  because  the  Civil  Law  Courts  were  best 
competent  to  expound  the  law  on  this  subject; — so  it  is  in  this  case, — by 
the  Roman  law  the  cancellation  of  a  second  will  ipso  facto,  revoked  a 
first; — with  us  a  second  will  cancelled,  is  a  presumptive  revocation  of  a 
first; — we  do  not  push  the  argument  further  than  this, — we  admit  that 
the  presumption  may  be  repelled  by  circumstances.  That  the  civil  law 
has  always  been  considered  as  the  basis  of  the  law  of  the  Ecclesiastical 
Courts,  we  have  only  to  refer  to  the  dicta  of  Sir  George  Hay(a),  Lord 
Camden,  Lord  Mansfield(A),  and  Sir  George  Lee,  which  occur  in  the 
several  cases  which  have  been  cited  in  different  Stages  of  the  present 
argument. — ^But  it  has  been  argued  that  the  civil  law  is  diametrically 
opposed  to  the  testamentary  law  of  England  in  principle;  because,  by 
the  civil  law,  a  will  took  effect  in  the  lifetime  of  the  testator,  and  was 
not  ambulatory;-^once  made  it  could  not  be  revoked, — the  testator  him* 
self  had  not  the  power  of  cancelling  it; — it  happens,  however,  unfortu- 
nately for  this  observation,  that  the  maxim  which  is  described  as  so  pe- 
culiarly characteristic  of  the  English  testamentary  law,  is  a  fundamen- 
tal maxim  of  the  Justinian  code(e),  and  was  transplanted  from  the  Di- 
gest into  the  law  of  this  country. 

With  respect  to  the  points  more  immediately  under  discussion;  it  has 
been  laid  down  broadly  that,  under  all  circumstances  where  the  second 
will  is  cancelled,  the  first  will  must  as  it  were  ipso  facto  revive.  Would 
this  be  a  rule  consistent  with  reason?  Would  it  be  desirable  on  grounds 
of  public  policy  and  justice,  that  a  rule  of  this  description  should  be 
stern  and  unbending, — that  there  should  be  no  limitation  to  this  doc- 

(a)  It  was  further  objected,  that  by  the  Roman  law,  by  which  we  proceed  in 
this  Court,  the  birth  of  children  operated  as  the  revocation  of  a  preceding  will, 
I  agree  that  this  is  rightly  stated  from  the  Roman  law,— and  that  the  Roman 
kw,  in  general,  guides  our  decrees;  but  it  guides  our  decrees  no  further  than 
where  it  is  uncontradicted  by  the  English  law. — <Slrr  George  Hay* 9  judgment  in 
She/iherd  v.  Shefiherd,  T.  R.  p.  51. 

(6)  Though,  as  to  personal  estate,  the  law  of  England  has  adopted  the  rules 
of  ihe  Roman  testament;  yet»  a  devise  of  lands  in  England  is  considered  in  a  dif- 
ferent light  from  a  Roman  will. — Lord  Mansfield's  judgment  in  Harwood  \* 
Goodright,  Cowpcr's  Reports,  p.  91. 

(c)  Queroadmodum  circa  fideicomroissa  solemus  vcl  in  legatis,  cum  de  doli  ex- 
ceptione  opposita  tractamus,  ut  sit  ambulatoria  voluntas  ejus  usque  ad  vlts  su- 
premum  exitum.   Dig.  Lib.  24.  tit.  4.  c.  4. 

Quod  si  iterum  in  amicitia.m  redierunt  etpcenituit  testatorem  prioris  ofTensx; 
legatum  vel  fideicommissum  relictum  redmtegratur :  ambulatoria  enim  est  vo- 
Inatfis  defuncti  usque  ad  vltac  supremum  exitum.    Dig,  lub.  34.  tit.  4.  c.  4. 
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trine,-^no  qualification  of  it,  whatsoever?  Cases  of  extreme  hardship 
will  suggest  themselves  readily;  cases  in  which  the  intention  of  the  tes- 
tator (the  only  sure  guide  for  all  Courts  of  testamentary  law)  might  be 
obviously  defeated  by  such  a  rule»  Let  us  suppose  for  instance,  that 
the  cases  of  fVhitthead  v.  Jennings^  and  •Arnold  v.  Hoddie^  had  come 
before  the  Court  of  King's  Bench,  with  a  full  development  of  all  the 
circumstances  which  were  laid  open  to  the  Ecclesiastical  Courts; — and 
can  it  be  contended  that  in  either  of  those  cases  the  Court  of  King^s 
Bench  would  have  felt  itself  bound  to  have  decided  in  favour  of  the 
subsisting  wills?  And  yet  it  has  been  pressed,  on  the  authority  of 
Goodrigkt  v.  Glazier^  that  the  law  is  absolute  and  unalterable,  and  can* 
not  be  changed  but  by  an  act  of  parliament. 

In  Glazier's  case  the  will  destroyed,  and  the  will  subsisting,  bene- 
fited the  same  person;  and  there  does  not  appear  to  have -been  before 
the  Court  one  single  circumstance  to  show  that  the  deceased  had  in  the 
slightest  degree  varied  from  the  affection  he  entertained  for  the  person 
to  whom  he  had  bequeathed  his  estate. 

In  Harwood  v.  Goodrighty  the  doctrine  goes  no  further  than  this, 
that  a  Rubsequent  will,  though  it  be  found  to  contain  a  different  dispo* 
sition  from  a  fornier  will,  yet  if  the  particulars  of  that  difference  are  un- 
known, cannot  operate  as  a  revocation  of  it 

If  we  have  been  successful  in  showing  the  civil  law  is  to  guide  cor 
decisions,— our  argument  remains  untouched; — since  it  is  clear  both 
from  the  text  law,  and  the  writings  of  the  best  commentators,  that  there 
can  be  no  doubt  as  to  the  language  of  the  civil  law  on  this  part  of  the 
case: — the  passage  before  alluded  to  from  the  commentary  of  Vinnius^ 
embraces  the  whole  argument.  <'Fingamus(a)  rursus  testatorem,  testa- 
mentum  quod  secundo  loco  fecerat,  ac  perinde  quo  prius  ruptum  erat^ 
incidisse. — Quseritur  an  restituatur  prius,  cujus  tabulae  integrs  manse* 
rant?  Papinianus  respondit,  si  id  hoc  animo  ^  testatore  factum  sit,  ut 
priores  tabulas  supremas  relinqueret:  voluntaiem  qus  defecerat  recent! 
judicio  rediisse  et  posse  secundum  tabulas  priores  bo norum  possessionem 
pati.  At  inquies  an  non  sic  testamentum  citra  ullam  solemnitatem  nud^ 
voluntate  constituitur?  Negat  hoc  jurisconsultus  atque  hano  objectio- 
nem  sic  removet,  ut  dicat,  non  qussri  hie  de  jure  testamenti,  sed  de 
viribus  exceptionis,  quo  significat,  recenti  isto  judicio,  et  simpiici  vo- 
luntate testatoris  non  constitui  novum  testamentum;  sed  si  scriptus  priore 
testamento  hsBres  agat,  et  haereditatem  vindicet,  eique  objiciatur  excep- 
tio  mutatae  voluntatis,  posse  eum  banc  exceptionem-clidere  replicatione 
voluntatis  reversse,  si  constet,  testatorem  hoc  animo,  posterius  testamen- 
tum, incidisse,  ut  prius  itcrum  valere  vellet.'* — Throwing  the  burthen 
of  proof  therefore  completely  on  the  party  setting  up  the  instrument, 
and  exacting  from  him  some  act  to  show  that  it  was  the  intention  of  the 
deceased  that  the  first  will  should  revive. 

Per  Curiam^      Mr.  Justice  Abbott, 

The  concluding  sentences  of  the  passage  you  have  referred  to,  seem 
to  me  to  make  very  strongly  for  your  argument, — stronger  even  than 
those  which  you  have  cited:  '^  utique  enim  hie  animus, ab  hsBrede  scrip- 
to,  omnino  probandus  est,  per  codicillos  puta,  aut  alias  literas,  quibus 
testator  palam  declaraverit,  se  velle  priores  tabulas  valere,  alioqui  eum^ 

(a)  Vinnius  in  Instit.  lib,  2.  tit.  ir,  s,  6,  c.  3. 
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taoquam  quern  utriusqiie  voluntatis  posnituerit  intestatum  potius  dece« 
dere  voluiase  interpretabimur/' 

•Argument  resumed. 

Other  passages  might  be  cited  to  the  same  effect. — From  them  the  law 
of  this  Court  is  deducible.  The  practical  operation  of  it  has  been  es- 
tablished by  a  series  of  cases  occurring  at  intervals  from  1714  to  1765« 
It  has  been  admitted  that  no  decision  has-  occurred  on  this  point  from 
the  case  of  •Arnold  r.  Hoddie  in  1765,  to  that  of  Passey  v.  Hemming' 
in  1812.  But  it  has  been  contended  that,  in  the  intermediate  time^  Sir 
William  Wynne  expressed  an  opinion  decidedly  hostile  to  the  principle 
on  which  these  cases  had  been  adjudged^  when  the  suly'eot  was  indi- 
rectly brought  to  his  notice  in  the  case  o(  NetAeruHwdv,  Wright\^^M 
if  the  obiter  dictum  of  a  judge  could  ba  taken  as  affording  any  fair  cri- 
terion of  what  his  opinion  might  be  when  a  subject  of  this  nature  should 
be  brought  before  him,— *or  as  if  it  were  probable  that  any  judge  would 
on  ao  incidental  point  step  out  of  his  way  to  give  a  decision  on  a  ques* 
tion  of  this  magnitude  and  importance. 

Fortunately,  however,  we  have  the  advantage  of  knowing  what  Sir 
WiHiam  Wynne's(a}  opinion  really  was  on  this  subject  when  his  mind 

(a)  Now,  under  these  circumstances,  it  appears  clearly  that  the  deceased^ 
after  having  written  the  two  papers  which  remain  entire,  executed  two  further 
wills,  one  in  the  year  1781,  the  other  in  the  year  1798;  but  that  these  regularly 
executed  instruments  are  each  to  the  same  purport,  each  to  the  same  intent,  as 
far  as  the  two  papers  F.  and  G.  go  to  make  provision  for  the  wife,  and  for  the 
other  relations  who  are  there  mentioned,  it  appearing  clearly  that  the  deceased's 
Intention  was  in  the  first  place  to  die  testate;  and,  secondly,  that  substantially 
the  intention  of  the  deceased  was  to  do  that  which  he  has  done  by  the  two  papers 
F.  and  G.  I  should  be  extremely  loth  to  find  myself  bound  by  the  practice  of 
the  Court  to  establish  as  to  those  two  papers,  containing,  as  I  think  they  clearly 
do^  and  are  proved  to  do,  what  was  the  intention  of  the  deceased  down  to  the 
last  of  his  testamentary  life,  o  wing 4o  its  appearing  that  there  were  testamentary 
papers  afterwards  cancelled;-— that  they  must  be  considered  as  revocations  of 
these  two  testamentary  papers,  1  should  be  extremely  unhappy  if  I  felt  mvself 
bound  so  to  pronounce; — ^but  I  think  I  am  not;^t  appears  to  me,  that  all  the 
cases  in  which  that  decision  has  taken  place  have  gone  upon  the  ground  that  there 
were  differences,— -that  there  were  departures,  and  that  what  was  the  intention 
ID  the  first  paper  was  cancelled  in  the  latter.  1  take  it,  by  the  civil  law  and  the 
practice  of  this  Court,  a  paper  of  a  later  date,  containing  a  different  disposition^ 
would  be  a  revocation  of  the  former;  and  that,  though  the  latter  did  not  appear^ 
ami  the  former  did,  and  was  left; — it  should  require  some  account,  or  some  de« 
ciaration  of  the  circumstances,  in  order  to  give  it  efl^ect. 

Now  I  think,  in  all  the  cases  in  which  it  has  been  held,  that  the  former  will 
was  revoked  by  the  cancellation  of  the  latter — ^in  all  the  cases  1  have  looked 
into  at  least,  it  appears  that  the  intention  of  the  deceased  was  varied ;  conse- 
quently, there  was  proof  that  he  departed  from  the  intention  of  the  first  paper," 

In  the  case  of  Htlyar  v.  Helyar,  the  first  will  was  in  the  year  1742.  William 
Helyar,  the  deceased's  nephew,  was  the  executor  ;-^he  deceased  after  that  made 
another  will,  by  which  another  person  was  appointed  executor,  and  the  latter 
will  did  not  appear;  but  there  was  proof  that  the  deceased  declared  his  dislike 
to  the  marriage  of  William  Helyar,  who  was  the  person  appointed  executor  in 
the  first  will;  that  he  declared  that  he  had  left  him  40,000/.,  but  that  he  would 
not  leave  him  a  farthing ; — from  thence  the  Court  concluded  that  the  second  will 
was  inconsistent  with  the  former,  and  on  that  ground  revoked  it. 

In  the  case  of  Jennings  v.  lVhUehead,\^e  first  will  was  in  May,  1711;-«by  that 
he  appointed  his  nephew,  Henry  Whitehead,  executor  and  residuary  legatee;— « 
in  1713,  he  made  another  will,  appointing  his  wife  executor ;— in  that  same  year* 
in  a  passion,  he  burnt  his  second  will.  The  will  with  the  residue  to  Richard 
y^  hicehead  still  continuing  in  existence,  he  afterwards  sent  for  an  attorney  to 
take  his  instructious  for  a  new  wiil.  vho  asked  him  whether  he  had  again  i*cceiv- 
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was  immediately  addressed  to  it  in  the  case  of  Paasey  t.  Hemmingf-^ 
he  there  states  as  the  ground  of  the  decision^  that  it  appeared  clearlji 
both  that  the  intention  of  the  deceased  was  to  die  testate;  and,  second* 
ly,  that  he  always  meant  to  do  in  substance  that  which  the  papers  pro- 
pounded would  carry  into  e£fect; — expressions  which  surely  do  not  con- 
vey the  idea  that  his  opinion  was  in  opposition  to  that  series  of  cases 
which  had  been  determined  by  his  predecessors;  indeed,  from  the  pe- 
rusal of  his  judgment  in  that  case,  it  is  manifest  that,  entertaining  the 
opinion  he  did  as  to  the  particular  case  immediately  under  his  conside- 
ration, he  nevertheless  felt  the  greatest  anxiety  not  to  depart  from  the 
tenor  of  those  decisions,  or  to  decide  any  thing  which  might  even  in 
appearance  indicate  an  opinion  adverse  to  the  great  authorities  which 
had  preceded  him. — This  point  was  much  laboured  by  him  throughout 
the  judgment.  Paasey  v.  Hemming  has  been  pressed  against  us  as 
conclusive; — but  that  was  a  case  decided  upon  its  own  special  circum- 
stances;— several  wills  were  before  the  Court  in  a  cancelled  state;  in  all 
of  them  the  testator  had  constituted  his  wife  executrix,  and  given  her 
the  residue; — his  affection  to  her  was  not  shown  to  have  been  changed, 
-—and  the  benefit  to  her  was  the  characteristic  feature  of  the  will  which 
was  established.  It  may  be  observed  also,  that  Hemming^s  case  was 
decided  by  a  very  thin  commission  of  Delegates; — and  that  the  judg- 
ment of  the  Court  below  appears  to  have  been  much  influenced  by  an 
erroneous  statement  of  Lord  Alington's  case. 

The  Counsel /or  Mr.  Thomas  Moore  ohjectedj  That  it  was  not  regu- 
lar to  allude,  in  reply,  to  a  case  which  had  not  been  before  introduced 
into  the  argument 

Per  Curiam.     Mr.  Justice  Park. 

I  think,  in  this  instance,  the  allusion  is  justifiable; — we  have  all  been 
furnished,  and  very  properly,  with  a  copy  of  the  judgment  in  Pas- 
sey  V.  Hemmingj  in  which  Lord  Alington's  case  is  peculiarly  referred 
to. 

Per  Curiam.     Dr.  Arnold. 

It  is  very  material  that  the  circumstances  of  Lord  Alington's  case 
should  be  correctly  stated;  certainly,  in  Hemming's  case  there  was  a 
complete  misapprehension  of  them. 

•Argument  resumed. 

Lord  Alington  died  in  1732(a);  the  will  propounded  was  dated  in 
1685.  It  was  stated  in  the  argument  on  Hemming's  case,  that  there 
was  clear  proof  before  the  Court  that  Lord  Alington  had  made  another 
will  within  a  few  years  of  his  death,  in  which  Sir  John  Jacob  was  ex- 
ecutor, containing  a  wholly  different  disposition  of  his  property,  but 
that  this  latter  will  could  not  be  found; — and  that  it  was  on  this  point 
that  the  case  turned. — On  investigation,  however,  of  the  proceed  in  gs^ 
it  appears  that  there  was  no  proof  whatever  before  the  Court  of  any  se* 
cond  will  ever  having  been  completed; — nor  could  the  case  have  turned 
on  this  point; — several  inceptions  of  wills  with  revocatory  clauses  were 
produced; — and  the  question  was,  whether  these  inceptions  of  wills, 

cd  his  nephew  into  favour.  To  which  he  rq)lied,  No,  very  far  otherwise.  Here 
was  the  clearest  proof  that  could  be,  of  a  departure  from  the  first  will ;  and» 
therefore,  the  Court  pronounced  against  the  firet  will.  Cited  from  Manu»crifit 
notes  of  Sir  William  V^ t^h\* judgment  in  the  case  of  Paasey  v.  Hemming. 

(a)  The  cause  was  entitled  The  Duke  of  Somerset  v.  Sir  John  Jacob,  Delee 
Jan.  22, 1725. 
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coupled  with  length  of  time,  and  great  change  of  circumatances,  would 
amount  to  the  rerocation  of-  a  will; — and  the  Court  decided  in  the  ne- 
gative. 

The  result  of  the  consideration^  and  comparison  of  all  the  decided 
cases  appears  to  be; — that  the  presumption  at  common  law  is  in  favour 
of  a  revival, — and  the  presumption  in  the  Ecclesiastical  Courts  is 
agvinst  a  revival; — but  that  either  presumption  may  be  rebutted  by  cir- 
cumstances. 

It  has  been  said,  however,  that  in  all  the  cases  where  the  making  of 
a  second  will  has  been  held  to  revoke  a  former  will,  there  has  been  in 
the  second  a  different  executor,  and  a  different  disposition  of  the  pro- 
perty; from  which  circumstances  the  change  of  intention  it  has  been 
argued  must  necessarily  have  been  inferred.,  To  us  it  appears  that  the 
{N-esent  is  a  stronger  case  than  any  one  of  those  yet  decided,  from  the 
very  circumstance  of  the  same  executor  being  appointed  in  both  the  in- 
struments;— because,  if  it  is  once  admitted  that  the  deceased  cancelled 
her  second  will  from  the  aversion  she  had  conceived  towards  her  exe- 
cutor, and  from  her  determination  that  he  should  not  be  entrusted  with 
the  management  of  her  affairs,  is  it  likely  that  she  should  intend  to 
leave  in  force  another  will  of  nearly  similar  import,  in  which  she  con- 
stituted the  same  person  her  executor,  and  bequeathed  to  him  the  bulk 
of  her  property? — A.,  in  fact,  is  the  preparation  for  B. ; — it  is  the  sub- 
stratum of  it — A.  is  informal  and  unsolemn;  B.  is  regular  and  solemn, 
and  contains  a  direct  revocatory  clause. 

With  respect  to  the  cancellation, — this  must  be  considered  as  the  rock 
on  which  the  counsel  on  the  other  side  have  split; — to  explain  it  away, 
they  have  been  driven  to  resort  to  irrational  and  contradictory  theories; 
it  has  been  argued  by  one  as  the  result  of  accident,  by  another  as  the 
effect  of  design; — one  has  maintained  that  the  deceased  took  great  care 
not  to  cut  through  the  attestation  clause,  while  another  has  laboured  to 
show  that  not  having  the  attestation  clause  before  her  eyes,  she  acciden- 
tally and  inadvertently  cut  through  it. 

The  passage  from  Swinburne  has  do  application  whatever  to  the  pres- 
ent case; — it  merely  goes  to  this,  that  if  a  will  is  not  advisedly  cancelled, 
even  though  it  be  cancelled  and  blotted  in  its  most  essential  parts,  it  is 
not  to  be  considered  in  law  as  cancelled; — our  argument  is,  that  being 
found  in  the  possession  of  the  testatrix,  if  erased,  it  must  be  pre- 
sumed to  have  been  erased  by  her;  prima  facie,  it  is  mutilated;  and  it  is 
for  the  party  claiming  benefit  under  the  instrument,  to  show  that  the 
mutilation  was  accidental. 

Again,  we  have  been  told,  on  the  authority  of  Ainsworth's  dictionary, 
that  ^^concido^*  means  to  cut  in  small  pieces;  and,  consequently,  cannot 
apply  to  the  species  of  cancellation  which  this  instrument  has  undergone; 
we  do  not  deny  this  meaning  of  the  word,  but  we  deny  that  it  is  the 
only  meaning  of  it;  and  we  assert  that  in  the  passage  cited  from  the 
Digest,  the  construction  of  it  is  not  limited  to  this  signification.  It  is 
not  so  that  the  commentators  have  interpreted  it.  The  glossary  of  Cu- 
jacius  on  this  passage  is,  "irritum  fitetiam  tcstamcntum  si  delcatur  vel 
incidatur."  And  Voet(^/)  understands  concidit  in  the  same  sense.  An 
autem  consulto,  an  inconsulto  ac  prscter  tcstatoris  volunlatem  deletio, 
incisiOf  similiaque  contigerint  non  juris,  scd  facti  qusestio  est.     And 

(fl)  Voct  ad  Pandectas,  lib.  28.  tit.  4. 
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again,  consulto  tabularum  incisio,  vel  inductio  aut  cancellatio  facta  cre« 
datur,  donee  contrarium  probatum  fuerit  But  if  we  are  not  to  refer 
to  commentators^  but  to  dictionaries,  Facciolati,  who  is  of  the  highest 
authority  among  compilers  of  this  class,  states  concidere  in  one  sense  to 
be  synonymous  with  abrogare;  and  refers  to  this  identical  passage  in 
the  Digest  as  an  example  of  such  an  use  of  the  word. 

No  explanation  then  having  been  given  of  the  cancellation,  it  must 
be  presumed  to  have  been  done  animo  cancellandi; — on  the  face  of  it 
it  is  most  carefully  done,  and  has  all  the  appearance  of  design: — the  law 
cannot  resort  to  fanciful  suppositions  in  opposition  to  such  an  act; — we 
admit  the  act  to  be  equivocal,  and  that  the  presumption  might  have  been 
rebutted, — but  we  contend  that  all  attempts  to  rebut  it  have  failed. 

Thus  stands  the  argument  on  the  documentary  evidence; — but  when 
reference  is  had  to  oral  testimony  to  show  that  Mrs.  Moore  did  not  con- 
sider B.  as  cancelled,  and  that  heraflection  to  her  son  Thomas  continued 
unabated  till  her  death,  the  facts  established  by  evidence  utterly  refute 
any  such  notion. 

Mr.  French  shows  his  impression  of  what  the  deceased's  intentions 
were,  by  the  reasons  he  gives  for  not  having,  according  to  her  request, 
sent  Mr.  Butler  to  her:-— all  the  witnesses  speak  to  her  displeasure,  her 
dissatisfaction,  and  her  acrimony,  (these  are  their  expressions)  at  her  son 
Thomas's  marriage; — to  the  bitter  reproaches  and  opprobrious  epithets 
she  lavished  upon  him,  to  her  declarations  that  she  now  considered  her- 
self as  having  no  relations;  and  above  all,  there  is  clear  testimony  of  the 
anxiety  she  expressed,  to  the  latest  moment  of  her  life,  to  see  Mr.  But- 
ler, for  the  avowed  purpose  of  making  a  new  will.  It  is  in  vain,  in  op- 
position to  such  stubborn  facts,  to  argue  that  her  letters  begin  and  end 
with  those  expressions  of  affection  and  endearment,  which  a  mother 
usually  employs  when  writing  to  a  son; — that  her  anger  was  only  oc- 
casional, and  that  she  never  seriously  came  to  the  resolution  of  making 
a  new  will. 

The  sum  of  the  argument  is,  that  there  is  clear  proof  of  the  cancella- 
tion of  B.,  that  from  the  facts  and  documents  before  the  Court,  it  is 
equally  clear  that  if  she  intended  to  revoke  A.'  she  must  be  presumed 
to  have  intended  at  the  same  time  to  revoke  B. ;  and  though  she  might 
not  and  probably  did  not  intend  to  die  intestate,  yet  it  is  obvious  that  nei- 
ther of  the  wills  before  the  Court  contain  the  disposition  she  intended  to 
make  of  her  property;  whatever  that  disposition  might  have  been,  it  would 
probably  have  been  inofficious.  It  may  be  some  satisfaction,  therefore,  to 
the  Court,  (if  it  is  permitted  to  courts  of  justice  to  feel  satisfaction  on  such 
subjects,) — that  the  only  conclusion  of  law  at  which  it  can  arrive  is,  to 
pronounce  for  an  intestacy,  since  there  can  be  no  doubt  but  that  such 
a  sentence  will  make  a  more  just  disposition  of  the  property  of  this  un- 
happy lady,  than  she,  if  she  had  lived  a  short  time  longer,  would  her- 
self have  made  of  it  by  will. 

The  Judges  Delegates  affirmed  the  sentence  of  the  Prerogative  Court 
of  Canterbury;  but  gave  no  costs. 
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PREROGATIVE  COURT  OF  CANTERBURY. 

JOHNSTON  V.  JOHNSTON.— p.  447. 

The  birth  of  childreo,  combined  with  other  circumstances,  will  revoke  the  will 

of  a  married  man. 

James  Johnston  made  a  will  on  the  21st  of  July  1793;— >he  wastheo 
resident  in  the  island  of  Jamaica,  and  had  two  children,  a  girl  and  a  boy, 
and  his  wife  was  pregnant.  By  this  will  he  bequeathed  *'  10,000/.  4o 
his  daughter,  10,000/.  to  the  child  of  which  his  wife  was  ensient,  and  if 
more  than  one,  then  10,000/.  to  each,  and  the  residue  of  his  property 
to  his  son.^'  He  quitted  Jamaica  shortly  after  the  making  of  this  will, 
and  returned  to  England,  where  he  continued  to  reside  till  his  death, 
which  happened  suddenly,  on  the  3d  of  July,  1815,  at  his  house  in  Wim- 
pole  street;  he  had  four  children  born  subsequent  to  the  date  of  his  will; 
and  his  personal  property  at  the  time  of  his  decease  amounted  to  nearly 
800,000/.  His  widow  was  possessed  of  a  considerable  landed  estate  in 
fee. 

The  will  of  the  21;3t  of  July,  1793,  was  propounded  by  the  widow, 
who  was  one  of  the  executors  under  it.  The  three  youngest  children, 
who  were  minors,  appeared  by  their  guardian,  and  prayed  an  intestacy. 

At  the  time  of  the  deceased's  death,  the  will  of  the  21st  of  July,  1793, 
was  in  the  custody  of  his  agent  in  Jamaica;  but  in  the  pigeon-hole  of  an 
escrutoire  in  the  library  in  Wimpolc-street  was  found  a  will  bearing  date 
June  21,  1793,  originally  prepared  for  execution,  but  afterwards  altered 
in  several  places  by  the  deceased,  and  obviously  used  as  a  draft  for.the 
will  of  July  21,  1793.  There  was  also  found  within  the  blotting  pa- 
paper  leaves  of  a  writing  book  in  the  same  escrutoire(a)  the  sketch  of 
a  will  in  the  deceased's  own  handwriting,  without  date  or  signature, 
written  on  the  back  of  a  printed  letter  fromthe  West  India  dock-house, 
which  letter  was  dated  July  6,  1814.  And,  lastly,  there  was  in  the  same 
escrutoire  a  will  made  prior  to  his  marriage,  and  dated  Charleston,  No- 
vember 30,  1782. 

Swabey  and  Jennerxn  support  of  the  will,  cited  Swinburne,  Part  VII. 
8.  15,  title  *'  Of  revoking  the  Testament;"  Overbury  v.  Overbury^  2 
Show.  25S\Luggv.  Luggy  Salkeld,  592;  3/erefl^jM  v.  Meredith^  1710; 
Wardv.  Philips^  Prerog.  1732.  Deleg.  1734;  Shepherd  v.  Shepherd, 
5T.  Rep.  49;  Combe  v.  York,  Deleg.  1738;  Noel  v.  Noel{b)\  White 
V.  Barford,  4  Mau.  and  Selw.  10. 

Adams  and  Lushington  contra,  for  an  intestacy,  cited  Wells  v.  WiU 
son.  (c) 

Swabey  and  Jenner  in  reply. 

Judgment. 

Sir  John  Nicholl. 

This  is  a  case  certainly  of  much  importance,  both  to  the  parties,  and 

(tf)  This  paper  was  propounded  in  the  Prerogative  Court  on  the  26th  of  June, 
1816,  as  the  last  wUl  of  the  deceased;  but  the  Court  held,  that  it  could  not  be  en- 
titled to  probate.  It  was  marked  with  the  letter  C.  in  the  registry  of  the  Court, 
and  is  the  paper  referred  to  under  this  denomination,  in  the  arguments  of  the 
counsel,  and  the  sentence  of  the  Judge. 

(Jb)  Referred  to  in  the  case  oi  Parsons  v.  Lanoe,  Ambler,  557. 

(c)  Mentioned  in  Sir  George  Hay's  judgment  of  the  case  of  Shefiherd  v« 
Sfiefihcrd,  T.  R.  Vol.  V,  p.  49. 
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as  involving  a  question  of  law  of  great  extent  and  consequence.  I  have 
considered  it  with  all  the  attention  and  circumspection  in  my  power; 
and  I  now  proceed  to  the  decision  of  it  with  much  anxiety,  and  a.  pain* 
ful  sense  of  the  responsibility  that  belongs  to  it — My  chief  consolation, 
however,  is,  that  if  the  judgment  I  am  about  to  give  should  be  errone- 
ous, it  may  be  corrected  by  a  superior  tribunaU 

The  question  of  law  involved  in  this  case,  and  td  which  I  have  re- 
ferred, is,  whether  a  will  made  by  a  married  man  having  certain  chil- 
dren, is  revoked  by  the  subsequent  birth  of  other  children  left  unpro- 
vided for,  aided  by  other  circumstances  concurring  clearly  to  show  (if 
such  should  be  the  result  of  facts)  that  it  was  not  the  intention  of  the 
deceased  that  the  will  should  operate. 

I  will  first  advert  to  the  facts  of  the  case,  observing  upon  their  eSect 
as  I  proceed,  in  order  to  arrive  at  their  true  result;  and  I  shall  then  con* 
aider  the  question  of  law. 

The  facts  themselves  admit  of  no  controversy;— they  are  not  involved 
in  contradictory  and  conflicting  evidence.  They  are  stated  in  the  plea, 
and  are  admitted  in  the  answers. — The  testator,  Mr4  James  Johnston, 
died  upon  the  3d  of  July,  1815,  at  his  house  in  Wim pole-street,  leav- 
ing behind  him  a  wife,  three  sons,  and  Ihree  daughters;  one  slaughter 
being  married,  one  son  and  two  of  the  daughters  being  minors,  which 
son  has  come  of  age  since  the  commencement  of  the  suit,  and  now  ap- 
pears in  his  own  person. — ^The  deceased  left  personal  property,  amount- 
ing to  upwards  of  200,000/. — There  was  also  a  real  estate  in  the  West 
Indies  settled  upon  him,  and  his  wife  in  survivorship  in  fee. — The  de- 
ceased several  years  ago  resided  with  his  family  in  the  island  of  Jamaica. 
In  the  month  of  June  1793,  being  about  to  return  to  England,  he  made, 
and  duly  executed,  the  will  in  question,  a  very  few  days  before  he  sailed. 
The  prospect  of  the  voyage  was,  probably  the  incitement  to  make  the 
will;  but  there  is  nothing  in  the  instrument  itself,  nor  is  any  sufficient 
evidence  laid  before  me,  to  render  the  validity  of  the  will  in  any  de- 
gree conditional  and  contingent  upon  the  event  of  the  testator's  safe  ar- 
rival in  England. — I  am  of  opinion,  therefore,  on  this  part  of  the  case, 
that  the  will  remained  valid  after  the  arrival  in  England  of  the  testator; 
and  that,  unless  it  has  been  revoked  by  subsequent  circumstances,  ft 
now  remains  valid. 

At  the  time  of  making  this  will,  the  testator  had  two  children,  a  son 
and  a  daughter;  and  his  wife  was  then  supposed  to  be  ensient. — It  is  ad- 
mitted in  the  answers,  that  his  personal  property  at  that  time  amounted 
to  no  more  than  from  ten  to  fifteen  thousand  pounds,  and  his  wife  was 
provided  for  by  the  settlement  of  the  real  estate  already  mentioned. 

Now,  by  the  will  in  question,' he  gives  10,000/.  to  the  child  of  which 
his  wife  was  then  ensient; — if  more  than  one  child,  10,000/.  to  each  of 
them: — the  residue  of  his  real  and  personal  property  he  gives  to  his 
son,  and,  in  the  event  of  his  dying  without  issue,  he  gives  certain  le- 
gacies. 

Let  me  here  pause,  in  order  to  look  at  the  principle  of  this  will,  and 
at  the  eflect  which  it  now  would  have  if  valid. — ^The  principle  or  char- 
acter of  the  deceased's  testamentary  disposition  of  his  personal  property 
(if  I  may  so  express  it,)  is  to  provide  amply  for  his  younger  children; 
— he  is  so  anxious  to  discharge  that  duty,  that  he  provides  for  the  child 
or  children  of  which  bis  wife  might  then  be  pregnant — Even  if  there 
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should  be  only  one  child  boniy  (which  was  the  case)  the  whole  personalty 
would  be  exhausted^  and  the  eldest  son  would  have  nothing  but  the  real 
estate. 

Such  would  have  been  the  effect  of  the  will,  and  such  was  the  intend- 
ed disposition,  if  the  deceased  had  died  soon  after  his  arrival  in  Eng* 
land.— He,  however,  lived  above  twenty  years  afterwards,  and  had 
three  other  children  born  besides  the  one  of  which  his  wife  was  preg- 
nant when  he  made  his  will; — and  his  personal  property  had  increased 
to  upwards  of  200,000/.— The  effect  then  of  the  will  at  his  death  under 
the  residuary  clause  is  to  carry  180,000/.  of  the  personalty  to  the  eldest 
son,  in  total  exclusion  of  the  three  youngest  children,  who  will  be  left 
entirely  unprovided  for,  and  even  in  great  disproportion  to  the  other 
two  children,  of  one  of  whom  his  wi(e  was  ensient  at  the  time  of  making 
his  will.  Thk  effect  is  totally  inconsistent  with  the  principle  and 
character  of  the  testator's  intentions  at  the  time  of  making  his  will. 

It  is  also  admitted,  that  this  will  was  left  in  the  hands  of  one  of  his 
executors,  or  his  agents  in  Jamaica; — it  was  handed  over  from  one  agent 
to  another,  as  they  severally  succeeded  to  the  situation,  but  it  was  never 
in  the  possession  of  the  deceased  himself; — it  is  admitted  that  he  brought 
over  with  him  no  duplicate  of  this  will,  he  did  not  execute  it  in  dupli- 
cate.— He  did,  indeed,  bring  over  a  draft  or  corrected  copy  of  the  will; 
—and  in  the  year  1798,  he  received  an  inventory  of  the  papers  which 
he  had  left  at  Jamaica,  one  item  of  which  inventory  is  in  these  words: 
— *<  Under  an  open  cover  addressed  to  Alexander  Wright,  Esq.  is  a 
sealed  paper  in  form  of  a  letter,  which  was  received  by  Mr.  Landale 
from  a  Mr.  Forsyth;— on  the  sealed  paper  is  written,  in  Mr.  Johnston's 
hand-writing,  '  not  to  be  opened  till  certain  accounts  are  received  of 
the  death  of  James  Johnston.'  '^  > 

The  draft  of  the  will,  and  this  inventory,  were  found  together  in  the 
deceased's  escrutoir,  where  he  generally  wrote.  Now,  from  these  cir- 
cumstances, and  from  the  conversations  with  his  wife,  to  which  I  shall 
presently  refer,  though  there  is  no  reason  to  conclude  that  the  deceased 
had  neither  forgotten  that  he  had  made  such  a  will,  nor  supposed  it  was 
00  longer  in  existence;  yet  still  the  will  was  not  in  his  possession,  so 
that  he  could  at  any  time  cancel  or  burn,  or  otherwise  destroy  it. — He 
could  only  do  that,  by  sending  for  it  to  Jamaica,  or  by  sending  directions 
there  to  destroy  it,  to  which  he  might  not  choose  to  trust. 

It  is  farther  admitted,  that  for  these  after-born  children  the  deceased 
showed  an  equal  degree  of  affection,  as  for  those  provided  for  by  the 
will.  The  youngest  son  was  placed  with  a  merchant,  with  a  view  to 
his  establishment  with  the  deceased's  assistance  in  a  mercantile  house; 
so  that  there  is  every  reason  to  suppose,  both  from  the  presumed  sense 
of  duty,  as  well  as  from  his  actual  conduct  and  affection  towards  these 
children,  that  he  did  not  intend  to  exclude  them  from  a  provision  after 
his  death. 

It  is  also  admitted  that  the  deceased  at  all  times,  and  especially  dur- 
ing the  latter  parts  of  his  life,  was  very  reserved  respecting  his  property, 
and  testamentary  intentions;  and  was  very  reluctant  to  enter  upon  the 
subject,  even  with  his  wife: — when  she  commenced  the  conversation  he 
seemed  rather  displeased; — yet,  notwithstanding  this  disinclination, 
she  did  at  different  times,  and  as  fit  opportunities  occurred,  suggest 
to  him  the  propriety  of  his  making  a  will,  representing  to  him  that,  ac- 
cording to  the  will  made  at  Jamaica^  the  younger  children  would  be 
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left  unprovided  for; — that  the  deceased  on  some  sueb  occasions  answered 
generallyi  *^  that  there  was  time  enough  for  making  a  witl^  he  would 
take  care  ofthat;-^^'-^^Q'w  here  is  not  the  least  appearance  of  approba- 
tion ofy  or  adherence  to,  the  will  in  question,  in  these  conversations;— 
where  the  wife  represents  that  the  younjer  children  will  be  utterly  un* 
provided  for.  He  does  not  in  the  most  distant  manner  intimate,  what 
has  been  thrown  out  in  argument,  that  as  his  wife  in  case  of  surviving 
him  would  have  the  real  estate,  she  might  have  an  opportunity  of  pro- 
viding out  of  the  real  estate  for  younger  children.  Such  a  thought 
seems  wholly  inconsistent,  indeed,  with  the  will  itself,  and  with  the 
whole  of  his  conduct,  and  seems  never  to  have  entered  his  imagination. 
So  far  from  his  having  the  slightest  intention  that  the  Jamaica  will 
should  operate,  he  accedes  to  the  representations  of  his  wife,  as  to  the 
propriety  of  making  a  new  will;  he  merely  procrastinates,  and  says, 
**  that  it  is  time  enough  to  make  a  will^  but  I  will  take  care  of  that** 

It  is  further  admitted,  that  Mrs.  Johnston  on  one  occasion  mentioned 
to  the  deceased,  what  the  consequences  to  his  family  would  be  if  he  died 
without  having  made  a  new  will;  when  he  replied  in  general  terms^ 
**  that  the  law  made  the  best  will  for  a  man,^* 

Certainly,  parol  declarations  are  always  to  be  received  with  very 
great  caution; — in  general,  they  are  the  lowest  species  of  evidence; 
though  in  this  Court  upon  questions  of  factum,  and  also  upon  questions 
of  revocation,  the  declarations  of  the  deceased  are  always  received  as 
corroborative  evidence  of  intention, — both  of  the  animus  testandi,  and 
the  animus  revocandi.  The  loose  declarations  which  a  man  often  makes 
in  conversation  with  his  friends  and  acquaintances  are  of  very  little 
weight  indeed.  They  may,  on  the  part  of  the  testator,  be  insincere,  or 
at  best  the  mere  passing  thought  of  the  moment,  and  are  liable  on  the 
part  of  witnesses  to  be  misapprehended,  and  misrepresented.  But  these 
confidential  communications  with  his  wife  upon  her  serious  representa* 
tions  to  him  respecting  so  important  a  subject,  are. deserving  of  rather 
more  weight  as  evidence  of  the  deceased's  mind  and  intentions;  and, 
judging  from  those  declarations,  he  does  not  seem  to  have  had  any  strong 
objection,  even  to  an  intestacy;  for  upon  her  enquiring  whether  he  in- 
tended to  make  a  will  he  answered,  <<that  the  law  made  the  best  will  for 
a  man.'* — Yet,  even  upon  these  declarations  the  Court  would  be  cau- 
tious in  placing  much  reliance,  if  they  were  not  confirmed  by  some- 
thing more  unequivocal  and  solid  coming  from  the  deceased  himself  in 
a  ditiferent  shape,  and  not  open  to  any  of  the  same  objections. 

There  is  before  the  Court  a  paper  marked  C.  written  by  the  deceased, 
certainly  within  the  last  year, — possibly  at  a  later  period,  of  his  life.— 
A  paper  which  if  it  could  have  been  shown  that  it  was  written  at  a  very 
short  period  indeed  before  his  sudden  death,  (as  might  possibly  be  the 
fact)  might  have  prevented  the  whole  of  the  present  question;^ — for  in 
that  case  it  might  have  been  established  as  a  will,  and  in  its  efiect  it 
would  be  completely  revocatory  of  the  present  will.— Paper  C.  is  in 
these  words,  <*  Whitehall  estate,  in  the  parish  of  St.  Mary's,  with  the 
negroes,  stock.  &c.  is  settled  on  J.  Johnston  and  Mary  Ballard  Beck- 
ford,  his  wife,  for  their  joint  lives,  and  to  the  survivor  of  them.  If, 
therefore,  I  should  survive  my  said  wife,  I  give,  &c.  the  said  estate,  &c. 
to  my  eldest  son  James  Johnston;" — there  are  then  some  words  struck 
through;  then  follows: — ^'in  the  event  of  his  dying  without  issue,  to 
Robert  Ballard  Johnston,  my  second  sonj  and  in  the  like  event  u  to 
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him,  to  my  third  son  William  Clarke  Johnston^  (bcir  heirs,  &c.  subject 
to  the  payment  of  legacies;  to  my  other  children,  in  equal  shares,  to 
the  following  amount,  that  is  to  say,  to  each  of  my  said  children,  Ro- 
bert Ballard,  William  Clarke,  Mary  Beckford  Bevan,  wife  of  Charles 
Bevan,  Esq.,  Eliza  Johnston,  and  Helen  Johnston,  and  their  respective 
executors  and  assigns,  the  sum  of  out  of  my  said  estate,  besides 

the  respective  shares  of  my  money  in  the  funds,  as  hereafter  mentioned. 
I  give  to  my  brother  David  Johnston,  if  he  should  survive  me,  and  if 
noty  to  such  children  of  his  as  shall  be  living  at  my  decease,  the  sum 
of 

And  to  my  sisters  Jane  Johnston  and  Eliza  Johnston,  the  sum  of 
and  to  my  sister  Helen  Carruthers,  if  she  survived  me,  and  if 
not,  to  her  children  equally,  as  in  the  case  of  my  brother  David's  chil- 
dren, the  sum  of  ;"  there  is  a  mark  with  a  caret,  which  re- 
fers to  a  clause  a^  the  end,  intended  to  come  in  here;— ''and  I  give  to 
my  said  wife,  if  she  survive  me,  and  if  not,  to  my  son  James,  &c.  the 
house  in  Upper  Wimpole-street,  in  which  I  now  live,  with  the  furni- 
ture, plate,  horses,  carriages,  &c.  which  I  shall  die  possessed  of;  and  to 
my  friends,  Patrick  Lynch  and  J.  H.  Deflfell,  and  to  each  the  sum  of 
and  all  the  residue  of  my  property  to  be  equally  divided  between  such 
of  my  said  children  as  shall  survive  me,  share  and  share  alike;  and  I 
appoint  executrix  and  executors  of  this  my  will,  my  dear  wife,  Mary  B. 
Beckford,  if  she  shall  survive  me;  my  son  James  Johnston,  or  the  eldest 
of  my  sons,  that  survive  me;  my  brother  David  Johnston,  and  my 
friends  Patrick  Lynch,  of  the  island  of  Jamaica,  Esq.  and  John  Henry 
Defiell,  of  the  city  of  London,  merchant." 

These  are  the  exact  words  of  paper  C. ;  and  this  paper  is  written  upon 
the  back  of  an  old  letter,  which  was  dated  the  6th  of  July,  1814,  so 
that  it  must  have  been  written  after  the  date  of  ihat  letter.  The  de- 
ceased died  in  less  than  a  year  afterwards,  namely,  the  3d  of  July,  1815. 
This  paper  for  the  reasons  assigned  by  the  Court,  when  it  was  propound- 
ed, could  not  operate  as  a  new  will:  not  being  valid  as  a  dispositive 
paper,  it  is  not  perse  valid  as  a  revocatory  paper:  but  is  a  circumstance 
of  evidence  tending  to  show  that  the  deceased  did  not  mean  the  will 
made  at  Jamaica  to  operate;  and  it  is  extremely  strong.  In  its  princi- 
ple of  disposition,  it  is  the  same  as  the  Jamaica  will;  but  in  their  effect 
the  two  wills,  from  the  change  of  circumstances  that  had  intervened, 
would  be  very  different  indeed.  By  paper  C.  the  whole  of  his  personal 
property  is  to  be  divided  equally  among  his  children.  The  eldest  son, 
so  far  from  taking  the  residue  180,000/.  of  personalty  to  the  utter  ex- 
clusion of  the  three  younger  children,  and  in  great  disproportion  even 
to  the  other  two,  would  take  only  the  real  estate  in  tail,  and  subject  to 
the  payment  of  legacies  to  the  other  children;  the  amount  of  which  le- 
gacies is  left  in  blank.  This  approaches,  therefore,  very  nearly  to  an 
intestacy:  for  though  the  widow  was  not  intended  to  have  her  distribu- 
tive share,  as  she  was  provided  for  by  settlement;  yet  she  was  to  take 
some  benefit  under  the  will;  the  house  and  certain  effects  in  Wimpole- 
street,  are  left  to  her;  and  she  had  in  no  degree  lost  the  affection  of  the 
deceased,  for  she  is  appointed  to  be  his  executrix. 

Now  this  paper  proves,  in  some  degree,  the  sincerity  of  the  deceas- 
ed's declarations,  ^'  that  the  law  makes  the  best  will  for  a  man;^^  not 
meaning,  however,  himself  literally  to  die  intestate,  for  it  is  clear  he 
meant  to  make  a  will:  his  declarations  are,  '^  there  is  time  enough  to 
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make  a  will,  but  I  will  lake  care  of  that;^^ — but  still  it  shows  that  it 
was  not  the  hitention  of  the  deceased  to  depart  very  far  from  that  dis- 
position which  the  law  would  make  of  his  property. 

Lastly,  it  is  admitted,  that  the  deceased  died  suddenly  of  apoplexy, 
having  this  intention  of  making  a  will;  but  from  indolence,  from  pro- 
crastination, or  possibly  from  not  having  made  up  his  mind  as  to  the 
amount  of  the  legacies  with  which  he  should  charge  his  real  estate,  while 
he  is  thinking  there  is  time  enough^  he  is  suddenly  overtaken  by  death, 
in  the  manner  stated. 

Such  are  the  facts  of  the  case. — The  result  of  them  so  far  as  respects 
the  intentions  of  the  deceased  to  revoke,  can  hardly,  I  think,  admit  of 
question:  there  is  not  the  slightest  circumstance  of  a  contrary  bearing. 
If  the  deceased  had  had  this  will  in  his  own  possession,  and  had  not 
cancelled  it,  as  he  did  the  other  old  will  in  his  possession,  that  might 
raise  an  inference  that  he  intended  it  should  operate  till  he  had  made  a 
new  will. — If,  when  his  wife  conversed  with  him,  he  had  expressed 
any  adherence  to  this  will,  or  any  substitution  for  it; — such  as  a  desire 
that  she  should  provide  for  those  younger  children; — if  he  had  left 
the  residue  to  her,  and  thereby  devolved  upon  her  the  duty  of  pro- 
viding for  those  younger  children,  by  giving  the  bulk  of  his  property 
to  her,  that  circumstance  might  have  raised  a  similar  inference:  but  his 
answer  negatives  all  these  suppositions. — It  is,  <<  there  is  time  enough 
to  make  a  will,  but  I  will  take  care  of  that;" — if,  notwithstanding  those 
declarations,  he  had  done  nothing, — he  had  taken  no  steps,  some  doubt 
might  have  been  raised; — but  he  does  write  this  paper.  If  this  paper 
had  been  the  mere  inception  of  a  will,  or  if  it  had  shown  an  intention 
to  give  a  very  large  portion  of  the  personal  estate  to  the  eldest  son,  it 
might  in  some  degree  appear  confirmatory  of  the  will  at  Jamaica;  and, 
adhering  rather  to  the  effect  than  thQ  principle  of  that  will,  it  might 
have  raised  some  doubts  whether  he  had  /nade  up  his  mind  to  revoke 
the  Jamaica  will. — But  the  paper  C.  is  the  very  reverse  of  all  this  in 
its  disposition. — Again,  if,  notwithstanding  the  writing  of  this  paper 
containing  such  a  disposition,^  the  deceased  had  had  a  long  illness;  had 
been  aware  of  his  approaching  death,  and  yet  had  taken  no  steps,  nor 
expressed  any  desire  to  make  another  will;  such  a  circumstance  might 
have  carried  some  inference  ad  verse  to  revocation;-— but  he  died  sudden- 
ly of  an  apoplexy. 

Looking  then  at  the  different  papers, — attending  to  the  bearing  of  all 
the  circumstances, — seeing  that  they  are  all  set  in  one  direction, — en- 
deavoring also  to  divest  myself  as  much  as  possible  of  any  impression 
arising  from  the  hardship  of  the  case  upon  the  younger  children,  and 
looking  solely  to  the  just  result  of  the  circumstances  upon  the  mere 
question  of  fact  as  to  the  intentions  of  the  testator,  it  is  the  clear  moral 
conviction  of  my  mind,  that  the  deceased  had  not  any  intention  what- 
ever, at  the  time  of  his  death,  that  the  will  made  at  Jamaica,  which  is 
propounded  in  this  cause,  should  operate. 

But  the  question  still  remains  whether,  in  point  of  law,  these  circum- 
stances, and  this  result,  amount  to  a  revocation  of  the  will. 

The  general  rule  certainly  is,  that  a  will  once  executed  remains  in 
force,  unless  revoked  by  some  act  done  by  the  testator,  animo  revocan- 
di;  such  as  burning,  cancelling,  making  a  new  will,  and  the  like.— - 
Swinburne  lays  it  down  in  the  passage  which  was  quoted,  and  read  by 
the  counsel,  that  length  of  time,  increase  of  wealth,  prejudices  to  re- 
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UtionS;  or,  as  he  expresses  it,  to  those  in  administration^  all  concur- 
ring, will  not  revoke. — If  a  will  be  made  on  account  of  sickness,  yet 
it  is  not  revoked  on  recovery; — though  it  be  made  on  account  of  a  jour- 
ney, it  is  not  revoked  by  a  return. — He  adds,  ^'  if  a  testator^  after 
making  a  testament ^  should  have  a  child  born^  I  suppose  the  testa^ 
ment  is  not  thereby  presumed  to  be  revoked^  especially  if  the  testa" 
tor  live  along  time  after  the  birth  of  the  child,  and  might  have  al- 
tered  the  testament,  and  did  notP  He  then  puts  several  cases  where 
revocation  shall  be  presumed,  such  as  the  executor  becoming  the  ene- 
my of  the  testator,  and  two  or  three  other  cases,  which  are  certainly 
not  law  at  the  present  day: — Swinburne,  wrote  in  the  latter  part  of 
Queen  Elizabeth's  reign;  the  Statute  of  Frauds  (29  Charles  2.)  enacted 
some  new  positive  rules,  not  only  in  respect  to  the  factum  of  wills,  but  in 
respect  to  the  revocation  of  wills: — hut  since  that  statute  there  have  been 
several  cases  decic^ed  of  t/Ti/^/te^  revocations,  many  of  which  have  been  ci- 
ted in  argument.— Under  those  various  cases  several  points  are  now  set- 
tled which  may  be  stated  without  reference  to  the  particular  cases  them- 
selves in  which  they  were  so  decided; — first,  that  implied  revocations  are 
not  within  the  statute  of  frauds; — secondly,  that  a  marriage  and  birth  of 
children  do  together  amount  to  an  implied  revocation; — thirdly,  that  mar- 
riage, without  birth  of  children, does  not  amount  to  an  implied  revocation; 
fourthly,  that  the  subsequent  birth  of  children  is  not  alone  and  without 
other  circumstances  an  implied  revocation. — But  the  point  remaining 
for  consideration  is,  whether  the  subsequent  birth  of  children  accom- 
panied by  other  circumstances  such  as  those  in  the  present  case,  and 
leaving  no  doubt  of  intention,  will  or  will  not  raise  the  implication  of 
law: — or,  in  other  words,  whether  the  circumstance  of  subsequent 
marriage  concurring  with  the  subsequent  birth  of  issue  is  an  essential 
ingredient; — a  sine  qua  non,  in  order  to  produce  an  implied  revocation. 

Now  to  solve  this  question,  it  is  necessary  to  trace  this  rule  (if  it 
may  be  so  called)  with  respect  to  implied  revocations  up  to  its  origin, 
to  see  upon  what  authority  the  rule  stands,  and  upon  what  principle  it 
is  founded. — The  importance  of  the  present  question  requires  that  this 
should  be  done,  and  in  detail. 

A  presumptive  revocation  of  a  will  arising  from  marriage  and  the 
birth  of  a  child  is  not  mentioned,  as  far  as  I  am  aware,  by  any  ancient 
text  writer  upon  the  law  of  England  as  a  part  of  our  English  jurispru- 
dence; nor,  as* far  as  I  am  informed,  was  it  a  part  of  the  ancient  juris- 
prudence of  any  other  country.— »lt  is  not  mentioned  as  a  rule  existing 
in  Swinburne's  time;  nor  is  it  enacted  by  the  statute  of  frauds,  or  any 
other  statute. 

The  first  reported  case  in  which  this  rule  was  applied,  is,  I  believe, 
that  of  Overbury  v.  Overbury. — That  was  a  case  of  personal  property; 
—and  after  that  the  case  of  Lugg  v.  Lugg  in  1696, — Meredith  v.  Me- 
redith,  1711, — and  many  other  cases  of  personal  property,  occurred. 
It  was,  however,  not  finally  admitted  as  a  revocation  of  a  will  of  real 
property,  until  the  year  1771,  in  the  case  of  Christopher  v.  Christo- 
pher^  cited  in  4  Burrows,  2132,  in  the  Exchequer; — in  that  case  one 
of  the  judges  was  dissentient,  thinking  the  words  of  the  statute  too 
strong  to  be  got  over.  Certainly,  the  words  of  the  statute  are  very 
strong,  that  "  no  devise  of  lands  shall  be  revocable,  excepV^  by  cer- 
tain modes  prescribed  by  the  statute,  ^<  any  former  usage  to  the  eon* 
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trary  notwithstanding.*'  No  words  can  he  well  more  clear  than 
these  words;  but,  strong  as  they  are,  the  judges  ventured  to  get  over 
them, — so  far  as  to  consider  the  case  out  of  their  operation;  and  the  de- 
cision in  that  case  has  been  adopted  in  other  cases,  and  has  been  approv- 
ed by  other  judges. '  The  rule  then  of  revocation  by  marriage  and  issue 
stands,  in  point  oi  authority^  not  upon  any  ancient  rule  of  law; — not 
upon  positive  enactment;  but  as  the  result  of  decisions  of  courts  of  jus- 
tice, even  against  strong  words  of  positive  law;  yet  founded  certainly, 
in  my  apprehension,  on  sound  principles,  and  in  order  to  arrive  at  sub- 
stantial justice. 

Having  thus  considered  the  authority  upon  which  the  rule  stands,— 
I  will  next  examine  the  nature  and  extent  of  the  rule.  It  is  not  an  ab- 
solute, it  is  only  a  presumptive,  revocation;  and  this  presumption,  or 
presumed  intention  to  revoke,  may  be  rebutted  by  other  evidence. 
Some  questions  have  arisen  as  to  the  species  of  evidence  to  be  let  in. — 
The  evidence  of  circumstances  has  been  admitted  in  all  Courts,  and  in 
all  cases. — In  this  Court  parol  declarations  have  always  been  admitted 
in  concurrence  with  other  evidence. — Doubts  upon  the  admissibility  of 
parol  declarations  have  been  raised  in  courts  of  common  law;  Lord 
Mansfield,  in  the  case  of  Cubit  and  Brady^  Douglas,  p.  38,  was  deci- 
dedly of  opinion  for  their  admissibility;  but  in  all  cases  circumstances 
tending  to  rebut  the  presumption  have  been  received. 

It  may  be  proper  to  refer  very  briefly  to  some  of  the  cases  in  which 
the  presumption  has  been  considered  as  rebutte^.  The  case  of  Brown 
y.  Thompsoni{a)  was  the  case  of  a  will  before  marriage,  made  in  favour 
of  a  woman  whom  the  testator  afterwards  married,  and  by  whom  he 
had  afterwards  a  posthumous  son; — and  it  was  held  not  to  be  revoked 
by  such  marriage  and  issue,  upon  the  ground  that  the  will  made  a  pro- 
vision for  the  wife,  and  through  her  for  the  son. 

In  Cubit  V.  Brady  J  Lord  Mansfield  lays  it  down  "that  a  subsequent 
marriage  and  the  birth  of  a  child  affords  a  mere  presumption; — there 
maj'  be  many  circumstances  where  a  revocation  may  be  presumed.  The 
case  in  Cicero(6)  is  an  old  and  well  known  instance  of  such  presump- 
tion;" and  Lord  Mansfield  there  is  made  to  say  further,  "  I  do  not  re- 
collect any  instance  in  which  marriage  and  the  birth  of  a  child  have 
been  held  to  raise  an  implied  revocation  where  there  has  not  been  a  dis- 
position of  the  whole  estate.  The  testator  disposed  of  .a  small  part  of 
his  estate  in  charity;  then  in  contemplation  of  his  marriage,  he  settles 
600/.  a  year  on  his  intended  wife,  with  remainder  to  himself  in  fee;  it 
is  clear  therefore,  that  he  contemplated  the  change  in  his  situation,  and 
provided  for  it  as  to  his  wife;  and  with  regard  to  the  children  he  will  be 
supposed  to  say,  I  will  keep  them  in  my  own  power;"  he  goes  on  and 
says,  "I  am  clear  on  the  other  ground;"  the  admissibility  of  a  parol 
declaration,  <<  that  this  presumption  like  all  others  may  be  rebutted  by 
every  sort  of  evidence."    In  this  decision  the  other  judges  concur;  and 

(fl)  Brown  v.  TAomfison,  1  Equity  Cases  Abridged,  p.  413. 

{6)  Quae  potuit  esse  causa  major  quam  illius  militis  >  dc  cujus  mortc,  cum 
domum  falsus, — ab  exercitu  nuntius  venisset,  et  pater  ejus  re  credits  tesUmen- 
tum^mut&sset,  et  qucm  ei  visum  esset,  fecisset  hxredem,  essetque  ipse  mortuus : 
res  deiata  est  ad  centumviros,  cum  miles  domum  revenisset,  egissetque  lege  ia 
haereditatem  patemam  tcstomenti  cxhercs  filius.— Cicero  dc  Oratorc,  lib.  1.  c 
38. 
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Mr.  Justice  Bailer,  in  the  conclusion  of  his  judgment,  says,  "  implied  re- 
Tocations  must  depend  on  the  circumstances  at  the  time  of  the  testator's 
death/' 

The  case  of  Kenebel  r.  Scrafton,  2  East,  530,  was  that  of  a  will  made 
in  contemplation  of  marriage;  and,  by  the  birth  of  children  after  mar- 
riage, the  Court  held  it  was  not  revolted.  Lord  Ellenborough  says 
in  that  case,  "  upon  whatever  grounds  this  rule  of  revocation  may  be 
supposed  to  stand,  it  is  on  all  hands  allowed  to  apply  only  to  cases  where 
the  wife  and  children,  the  new  objects  of  duty,  are  wholly  unprovided 
for,  and  where  there  is  an  entire  disposition  of  the  whole  estate  to  their 
exclusion  and  prejudice, — ^This  cannot  be  said  to  be  the  case  where  the 
same  persons  who,  after  the  making  of  the  will,  stand  in  the  legal  re- 
lation of  wife  and  childrenj,^  were  before  specifically  contemplated  and 
provided  for  by  the  testator,  though  under  a  different  character." 

In  the  case  Ex  parte  Lord  IlchesteVy  7  Vesey,  Jun.  348,  a  disposition 
was  made  in  favour  of  the  children  of  the  first  marriage:  the  testator  af- 
terwards married,  and  had  children  of  that  marriage;  but  that  was  held 
not  to  revoke  the  will,  upon  the  ground  that  the  children  of  the  second 
marriage  were  provided  for  by  the  settlement. 

In  the  case  of  Sheaf  v.  York  before  the  Rolls,  the  question  arose 
on  a  devise  of  the  real  estate  to  the  children  of  a  first  marriage;  and  it 
was  held  not  to  be  revoked  by  the  subsequent  marriage  and  issue,  be- 
cause the  children  of  the  second  marriage  would  derive  no  provision, 
since  the  whole  real  estate  would  descend  in  case  of  intestacy  to  the  son 
of  the  first  marriage;  consequently,  the  revocation  of  the  will,  as  to  the 
real  estate,  would  not  furnish  any  provision  for  the  children. 

I  will  only  mention  one  or  two  cases  out  of  these  Courts. — In  the  case 
of  Thompson  formerly  Myall  v.  Sheppardand  Dvffieldj  Prerog.  Trin. 
Term,  1782,  before  Dr.  Calvert,  it  was  held  that  though  there  was  mar- 
riage and  the  birth  of  children  after  making  the  will,  yet  that  the  pre- 
sumption was  rebutted; — he  concludes  his  judgment  in  these  words, 
"  the  Jdcts  thus  operating  against  the  prestimption^  I  must  pro* 
nounce  it  to  be  the  will  of  the  deceased.^'*  So  again  in  Wright  v. 
Samuda  in  1793,  before  Sir  William  Wynne. — The  testator  gave  some 
legacies,  and  then  gave  the  residue  of  his  fortune  to  his  wife;  she  died, 
and  he  married  again,  and  had  other  children;  Sir  William  Wynne  after 
stating,  "  that  there  was  no  difference  between  the  will  of  a  batchelor, 
and  the  will  of  a  married  man,  or  widower  with  children,  as  to  revoca- 
tion;" yet  held  that  under  the  circumstances  the  presumption  was  re- 
butted, and  the  will  was  still  a  valid  will.  In  the  case  of  Calderv.  Cat- 
rfer.  Sir  William  Wynne  laid  it  down  "that  marriage  and  birth  of  chil- 
dren is  a  presumptive  revocation,  but  the  contrary  may  be  shown,  and 
the  presumption  be  rebutted; — declarations  of  the  deceased  are  admis- 
sible, not  to  revoke  a  will,  but  to  explain  the  intention." 

In  all  these  cases,  and  in  several  others,  the  will  is  not  absolutely  re- 
voked, though  followed  both  by  marriage  and  is?iue.  On  such  ques- 
tions, whether  it  be  to  examine  if  the  presumption  be  raised,  or  whether 
it  be  to  examine  if  the  presumption  be  rebutted,  the  Courts  do  always 
inquire  into  all  the  circumstances  of  the  case. 

What,  then,  is  the  true  sense,  and  sound  reason,  and  foundation,  of 
the  rule  itself?  In  looking  through  the  several  cases,  the  foundation 
upon  which  the  presumption  stands,  as  pretty  constantly  stated,  is  the 
alteration  in  the  testator^s  circumstances  between  the  time  of  making  his 
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willy  and  the  time  of  his  death.  If  it  stood  so  general^  as  a  mere  aller- 
ation  of  circumstances^  it  would  be  very  loose  indeed.  If  it  be  added, 
<<  total  alteration  of  circumstanceSj'^^  it  is  not  much  more  definite. 
But  if  the  case  be  further  examined,  we  shall  find  that  Courts  have  re- 
quired such  an  alteration  of  circumstances  arising  from  new  moral  duties 
accruing  subsequent  to  the  date  of  the  will,  as  by  necessary  implication 
creates  an  intention  to  revoke.  Here  then,  I  think,  we  touch  upon  safer 
ground,  and  upon  more  solid  principles.  Intention  is  the  very  founda- 
tion and  corner  stone,  the  very  essence,  of  all  wills.  The  term  "  will " 
necessarily  means  that  it  is  the  testatio  mentis.  Intention  is  the  princi- 
ple of  factum,  and  of  revocation;  it  is  the  principle  of  revocation  whether 
it  be  direct  by  act,  or  implied  by  circumstances;  the  animus  testandi  or 
revocandi  is  the  governing  principle.  By  Courts  holding  that  marriage 
and  the  birth  of  children  are  not  an  absolute  revocation,  but  only  an  im- 
plied revocation ;  by  their  inquiring,  in  the  manner  I  have  already  stated, 
into  all  the  cifcumstances,  it  is  quite  obvious  that  they  examined  into 

.  and  endeavoured  to  get  at  the  real  intention: — but  it  might  be  opening 
too  wide  a  door,  if  this  enquiry  were  to  be  directed  to  every  change  of 
circumstances.  Those  loose  rules  which  prevailed  in  Swinburne's  time, 
are  no  longer  admitted.  Courts  have,  therefore,  required  that  the  rule 
shall  have  for  its  basis  a  change  of  intention,  produced  by,  and  to  be  pre- 
sumed from,  some  new  moral  obligation  arising  after  the  will  was  made; 
marriage  and  issue  are  supposed  to  produce  those  new  moral  duties; 
every  man  is  presumed  to  intend  the  making  of  a  provision  for  his  family. 
Having  thus  arrived  at  the  true  foundation  of  the  rule,  the  question 
remains  to  be  considered  whether  both  circumstances  are  required  to 
concur;  whether  the  rule  has  been  so  limited,  as  that  subsequent  mat" 
riage  is  an  essential  requisite.  ^Now  I  cannot  help  thinking  that  upon 
plain  reason,  and  upon  substantial  justice,  it  should  seem  that  the  con- 
currence of  marriage  is  not  an  essential  part.  The  birth  of  children, 
after  making  a  will  by  a  married  man,  may  have  imposed  as  strong  a 
moral  duty  upon  him,  forming  the  ground  work  of  presumed  intention, 
and  may  be  accompanied  by  circumstances  furnishing  as  indisputable 
proof  of  real  intention,  as  if  the  will  had  been  made  previous  to  the 
marriage.  Marriage  alone  may  possibly  stand  upon  a  different  founda- 
tion and  footing  from  after  born  issue.  Marriage  is  a  civil  contract;  the 
wife  may  make  her  own  conditions  before  marriage  in  order  to  provide 
against  the  negligence  or  injustice  of  the  husband: — marriage  settlements 
are  usual: — The  law,  out  of  the  real  property,  makes  a  provision  for 
the  wife  by  dower.  If  she  enters  into  the  contract,  and  takes  no  pre- 
caution of  this  sort,  she  takes  her  chance  either  of  the  husband  providing 
for  her,  or  of  providing  for  herself.  But  after-born  issue  are  parties  to 
no  contract;  they  come  into  the  world  entirely  dependent  upon  the 
parent;  and  if  it  is  the  legal  duty  of  a  father  while  living  to  maintain  his 
children,  so  it  is  a  strong  moral  obligation  upon  him  not  to  exclude  them 
from  a  provision  after  his  death.  It  is  true  he  has  a  right  to  do  it;  though 
at  one  time,  at  least  in  particular  districts,  he  had  not  the  right  of  ex- 
cluding them, — the  law  did  not  allow  him  to  dispose  of  his  whole  pro- 

.  perty ;  at  present  he  may  if  he  pleases,  and  the  law  can  afford  no  relief;  but 
by  moral  obligation  there  is  a  strong  foundation  laid  for  presuming  that 
he  did  not  intend  to  exclude  them.  In  point  then  of  true  reason  and 
sound  sense  the  concurrence  of  subsequent  marriage  is  not  essential  in 
all  cases.  The  circumstances  of  this  very  case  in  the  most  forcible  man- 
ner do,  I  think,  illustrate  the  truth  of  this  position. 
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It  must,  however,  be  enquired  in  the  next  place,  whether  the  author- 
ities and  Uie  adjudged  cases  have  held  marriage  to  be  an  essential  re- 
quisite. 

It  appears  from  the  first  reported  case,  as  well  as  from  what  has  been 
stated  in  subsequent  cases,  that  the  rule  was  originally  borrow^  from 
the  civil  law.  The  civil  law  is  certainly  no  binding  authority  iri  this 
country; — it  is  received  where  the  law  of  England  is  silent,  and 
where  it  is  not  at  variance  with  the  spirit  and  principles  of  the  law  of 
England;  and  when  it  furnishes  a  sound  rule  of  equity  and  substantial 
justice:  at  all  times,  however,  it  has  been  adopted  with  great  caution  and 
jealousy. — Yet,  so  far  as  the  rule  in  question  has  been  borrowed  from 
the  civil  law,  it  is  quite  clear  that  marriage,  far  from  being  an  essential 
to  that  rule,  had  nothing  to  do  with  the  subject.  By  the  civil  law  the 
matter  stands  upon  a  different  footing; — it  is  the  birth(fir)  of  issue  alone 
that  revokes.  But  even  by  the  civil  law  the  birth  of  children  revokes 
QpoQ  the  principle  of  presumed  intention;  for  it  supposes  that  the  exclu- 
sion of  children  was  not  intended  by  the  testator.  The  same  notion 
seems  to  hav«  prevailed  in  this  country,  and  has  given  rise  to  a  common 
error,  existing  to  this  day,  that  it  is  necessary  to  cut  off  a  child  with  a  shil- 
ling, or  some  small  sum. 

in  the  next  place  if  we  look  at  our  earliest  testamentary  writer, 
Swinburne,  the  result  is  the  same: — treating  of  an  implied  revocation, 
he  speaks  of  cases  wherein  it  is  raised,  and  what  circumstances  will  not 
raise  it; — but  he  does  not  mention  subsequent  marriage  as  an  essential 
ingredient,  or  as  in  any  degree  applying  to  the  subject.  In  the  passage 
already  quoted,  he  seems  to  doubt  whether  by  the  law  as  it  was  then  un- 
derstood the  birth  of  children  would  or  would  not  revoke; — "he  sup- 
poues'* — that  is  the  way  in  which  he  qualifies  his  expression — "Ae  sup^ 
pases  it  would  noty*^  especially  if  there  were  circumstances  tending  to 
show  an  adherence  to  the  will.  His  words  are — **  if  the  testator  live  a 
long  time,  and  might  have  revoked  the  testament,  and  did  not,  the  rule 
of  the  civil  law  that  the  birth  of  issue  revokes  would  not  avail.''  And 
80  is  the  rule  at  present; — the  mere  circumstance  of  subsequent  birth  of 
issue,  without  any  other  circumstance,  is  admitted  not  to  revoke;  it  has 
been  so  adjudged:  but  as  to  subsequent  marriage,  Swinburne  does  not 
in  any  manner  advert  to  it. 

I  come  now  to  the  adjudged  cases.  The  first  to  which  the  attention 
of  the  Court  has  been  called,  is  that  of  Wingjield  y.  Comb,  in  1669, 
Cases  in  Chancery,  16,  which  not  being  a  question  of  revocation,  is  not 
mentioned  as  having  much  bearing  upon  the  point.  The  case  reported 
is  to  this  effect— A.  having  a  son  and  other  children,  married  again  ;-^ 
five  years  before  he  died  he  made  a  will;  taking  notice  therein  that  his 
wife  was  ensient,  and  giving  to  the  child  en  ventre  sa  mere  1000/.  if  a 
daughter,  and  100/.  a  year  if  a  son,  to  be  settled  upon  him  and  his  heirs 
male;  and  if  the  son  died  without  issue,  then  to  the  plaintiff.  The  wife 
was  brought  to  bed  of  a  son,  and  this  son  died  in  the  lifetime  of  the  fa- 
ther;— the  testator  died  leaving  the  wife  ensient  with  a  daughter  to 
whom  no  portion  was  left  or  other  provision: — the  Lord  Chancellor 

(a)  This  was  the  law  of  Rome  from  a  very  early  period : — ^In  Cicero's  time,  we 
know  that  the  point  was  considered  so  settled  as  not  to  be  arguable. — ^Num  quis 
eo  testamento  quod  paterfamilias  ante  fecit  quam  ei  Alius  natus  est,  hxreditatem 
petit?  Kemo:  quia  constat  agnoscendo  nimpi  testamentum,— Cicero  de  Oratore, 
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Nottingham  said,  <<  In  case  of  a  devise  I  cannot  help  where  the  law  fix- 
eth  the  estate;  but  if  you  come  for  relief  in  equity,  and  there  falleth  out 
an  unforeseen  accident  which  if  the  testator  had  foreseen  he  would  have 
altered  his  will,  I  shall  consider  of  it:" — <<here  he  meant  in  case  he 
left  a  daughter  born  after  his  decease  to  have  provided  for  her;  and 
though  it  happened  the  wife  had  no  such  daughter  when  he  made  his 
will,  yet  she  was  ensient  at  the  time  of  his  death;" — the  Lord  Chan- 
cellor then  directed  a  bill  to  be  brought,  and  that  the  posthumous  daugh- 
ter should  be  made  a  party.  This  does  not  seem  to  be  a  question  of  re* 
vocation,  and  therefore  does  not  strictly  apply:  but  it  shows  the  anxiety 
of  the  Court  to  get  at  the  object,  and  at  the  intentions  of  testators;  and 
the  circumstance  of  subsequent  marriage  did  not  occur  in  that  case. — 
The  Lord  Chancellor  refers  to  another  case  in  the  course  of  his  judgment: 
he  says, — <<  A.  having  only  a  daughter,  devised  to  trustees  to  convey 
to  the  daughter  in  fee; — the  testator  recovered  and  had  a  son; — the 
daughter  shall  not  carry  land  from  the  son." — Here  then,  if  1  rightly 
understand  the  matter,  the  after  born  son  revoked  the  devise  to  the 
daughter,  which  could  only  be  upon  the  ground  of  presumed  intention^— 
But  here  again,  as  in  the  former  branch  of  the  case,  subsequent  mar- 
riage  is  not  an  ingredient. 

The  first  case  directly  upon  the  question  of  revocation  was  that  of 
Overbury  v.  Ouerbury^  in  1684,  2  Shower,  253;  and  the  report  is  io 
these  words,  <<upon  an  appeal  to  the  delegates  it  was  adjudged  that  if  a 
man  makes  his  will,  and  disposes  of  his  personal  estate  among  his  rela- 
tions, and  afterwards  has  children  and  dies,  that  this  is  a  revocation  of 
this  will  according  to  the  notions  of  the  civilians,  this  being  an  inoffici- 
osum  testamentum,"  In  this  report  it  is  to  be  observed,  there  is  no 
mention  whatever  of  subsequent  marriage  being  an  ingredient:  upoa 
looking  into  the* original  proceedings  I  find  that  the  marriage  was  also 
subsequent  to  the  will;  but  the  report  shows  that  it  was  not  understood 
by  the  lawyers  of  that  day  that  marriage  was  a  material  circumstance; 
for  so  far  from  its  being  considered  essential,  it  is  not  even  adverted  to 
in  the  report.  He  states  the  revocation  to  be  founded  upon  the  idea  of 
the  civilians  that  it  was  testamentum  inofficiosum;  if  it  was  so,  it  could 
only  be  upon  the  birth  of  children,  for  the  civil  law  looks  to  that  circum- 
stance only: — marriage  has  nothing  to  do  with  the  subject  according  to 
that  law. — Here  then  is  the  civil  law  from  which  the  rule  is  supposed 
to  be  borrowed; — here  is  the  opinion  of  Swinburne;  and  here  is  the  re- 
port of  the  first  adjudged  case  upon  the  question  of  revocation,  all  con- 
curring in  considering  the  birth  of  children  as  the  essential  ingredient, — 
and  in  which  marriage  is  in  no  degree  adverted  to  as  a  material  circum- 
stance. 

The  next  case  is  that  of  Lugg  v.  Lugg^  2  Salkeld,  592,  1  Ld.  Raym. 
441,  which  happened  in  the  8th  William  III.;  the  report  in  Salkeld  is 
in  these  words — <<  Before  a  commission  of  delegates — one  being  single 
made  his  will,  and  devised  all  his  personal  estate  to  I.  S.;  afterwards  he 
married,  and  had  ^veral  children,  and  died  without  other  will  or  dia* 
positions;  and  now  coram  delegatis  of  which  Treby,  C.  J.  was  one,  it 
was  ruled  that  there  being  such  an  alteration  in  his  estate  and  circum- 
stances 80  different  at  the  time  of  his  death  from  what  they  were  when 
he  made  the  will,  here  was  room  and  presumptive  evidence  to  believe 
a  revocation,  and  that  the  testator  continued  not  of  the  same  mind." 
Here  both  of  the  circumstances  are  mentioned, — ^the  subsequent  roar- 
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ritge,  and  the  birth  of  children;  but  it  is  put  upon  the  evidence  of  pre« 
•unaed  change  of  intention  arising  from  change  of  circumstances,  not 
adverting  specifically  to  marriage  as  one  of  the  cireumstancesy  but  that 
all  the  circumstances  taken  together  did  amount  to  presumptive  evi" 
dence  to  show  that  the  testator  did  not  continue  of  the  same  mind. 

The  next  case  which  has  been  adverted  to  is  Meredith  v.  Merediihf 
Prerogat  1711;  of  that  case  I  happen  to  have  two  manuscript  note% 
both  in  the  handwriting  of  Dr.  Andrews.  I  am  not  able  to  ascertain 
which  was  first  made;  but  they  both  state  the  circumstances  of  the  case 
to  the  same  effect^  and  I  will  read  them  both  at  length.-^<<  Meredith  v« 
Meredith^  1711.  Henry  Meredith  in  1708  made  his  will,  and  therein 
makes  his  brother  Roger  Meredith^  his  executor;  he  afterwards  marries^ 
and  settles  the  leasehold  estate  in  trust  for  him  and  his  wife,  during  both 
their  lives;  and  after  their  decease,  for  his  executors,  if  he  makes  a  will, 
or  administrators,  if  he  dies  intestate:— he  leaves  issue  -one  dagghter^ 
and  dies— •Among  his  writings  is  found  the  draft  of  a  will,  which  be* 
gins  in  these  words: — <<  In  the  name  of  Ood,  Amen.— >^I  give  ail  my 
estate  in  the  manner  and  form  following,  that  is  to  sav^  I  give  to  my 
wife  all  my, plate  and  jewels,*' — and  there  leaves  oflL  The  brother 
prays  probate  of  the  will  of  1708;  the  widow  desires  administration 
with  the  testamentary  schedule  annexed. — Per  Curiam.^Sir  Charles 
Hedges  decrees  administration  to  the  widow,  with  the  testamentary 
schedule  annexed.  In  Ovtrbury^s  case  it  was  determined  that  the  sub* 
sequent  marriage  and  the  birth  of  issue  destroys  a  will  made  before  mar- 
rtage.  The  beginning  another  will  shows  that  he  intended  the  first 
should  not  be  in  force,  but  was  supposed  to  be  revoked  by  the  marriage 
settlement. '*  Dr.  Andrews,  in  this  report,  does  not  state  the  question 
or  the  grounds  of  decision  very  pointedly.  The  other  report  is  in  these 
words: — **  Meredith  v.  Merediths — The  testator  left  a  daughter,  and 
died  possessed  of  a  lease  of  tithes  about  100/.  a  year,  held  under  the 
Archbishop  of  York; — by  marriage  articles,  this  was  settled  on  his  wife 
for  life,  then  to  his  executors  and  administrators; — he  died  at  Christmas 
1710.  Among  his  papers  was  found  a  will  dated  1694,  and  another 
1708,  in  which  Roger  Meredith,  the  plaintiff,  was  executor,  and  this 
lease  given  him;  there  was  likewise  an  imperfect  will,  in  which  the  tes* 
tator  gave  his  wife  some  jewels  and  plate,  but  went  no  farther.  Questloa 
if  the  marriage  articles,  a  child  born  after  this  will,  and  another  will  be^ 
gan,  was  not  a  revocation  o^  that  of  1708.  Judge  of  opinion  it  was,— - 
and  founded  himself  principally  upon  the  birth  of  the  child;— *and 
Overbury*9  case,  which  had  been  adjudged  in  the  Delegates,  was  quoted 
aa  an  authority,  and  decreed  administration  to  the  widow  with  the  paper 
annexed." — Here  then  Dr.  Andrews  does  stale  the  question?  he  men-- 
tions  the  circumstances  upon  which  the  case  was  to  be  decided,  and 
states  the  ground  of  decision. 

Now  there  are  some  observations  which  present  themselves  upon 
these  notes. — In  the  first  place,  the  putting  this  lease  in  settlement 
could  only  have  revoked  the  will  pro  tanto; — namely  so  far  as  respected 
the  bequest  of  that  lease. — The  testamentary  schedule  could  not  be  a 
very  material  circumstance,  except  as  a  circumstance  of  evidence,  be- 
cause  it  certainly  of  itself  could  not  have  revoked  the  whole  will,  inas- 
much as  it  was  merely  the  inception  of  a  new  will,  and  according  to 
every  rule  the  inception  of  a  new  will,  will  not  revoke;  but  as  far  as  it 
goes,  it  is  to  be  taken  in  conj^inctioo  with  the  former  will  •«— The  mar* 

Vot.  I.        '  «0 
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riage  itself  could  not  be  a  very  material  circumstance,  because  there 
was  a  settlement  made  providing  for  the  wife; — but  the  report  says,  the 
judge  founded  himself  principalty  upon  the  birth  of  the  child; — that  is 
expressly  stated  by  the  reporter  as  the  principal  foundation  of  the  de- 
cision.— The  marriage  is  not  even  adverted  to; — where  he  is  stating  au- 
thorities he  considers  Overbtiry  r.Overburt/  as  a  parallel  case,  and 
seems  to  have  been  aware  that  subsequent  marriage  bad  occurred  in  that 
case,  though  the  report,  in  enumerating  the  grounds  of  the  sentence,  does 
not  mention  that  circumstance; — so  that  it  seems  to  have,  been,  upon  all 
the  circumstances  considered  together,  the  birth  of  a  child  being  the 
principal  circumstance,  and  marriage  not  even  mentioned,  (at  least  by 
the  learned  reporter  it  was  so  understood)  that  Sir  Charles  Hedges  held 
the  will  to  be  revoked  in  the  case  of  Meredith  v.  Meredith, 

The  next  case  adverted  to  is  that  of  Ward  ▼.  Phillips  in  1734;  it  is 
Tery  shortly  stated  in  Shepherd  v.  Shepherd^  in  the  5th  Term  Reports^ 
The  circumstances  were  these: — Captain  Rowland  Phillips  died  in  Sep- 
tember 1731,  leaving  a  widow  and  three  children  at  the  time  of  his 
death; — no  will  was  found; — ^the  widow  had  renounced  the  administra- 
tion, which  was  granted  to  the  grandmother  of  the  children; — ^the  wi- 
dow afterwards  married  Ward,  the  plaintiff; — a  will  was  'subsequently 
found  in  a  portmanteau  among  a  parcel  of  papers; — it  was  made  twelve 
days  after  the  marriage,  and  gave  every  thing  to  the  wife;— -evidence 
was  gone  into  to  show  that  the  testator  had  afterwards  a  bad  opinion  of 
his  wife,-— that  they  lived  upon  very  bad  termp, — ^that  she  bad  been  con- 
fined in  a  madhouse  for  a  very  considerable  time,  and  that  in  the  latter 
Sart  of  his  life  he  lived  separate.  The  Prerogative  Court  appears  to 
ave  pronounced  against  this  will,  not  upon  any  question  of  revocation^ 
but  upon  failure  of  the  proof  of  the  factum.— -I  have  looked  into  the 
pleadings  and  evidence;  and,  as  far  as  can  be  collected  it  appears  that 
the  opposition  was  directed  against  the  factum; — it  was  offered  to  prove 
that  it  was  a  forgery, — that  the  testator  was  abroad  at  the  timjd  the  will 
was  made, — that  he  lived  on  ill  terms  with  his  wife,  &c«  Thus  the  ori- 
ginal grounds  intended  to  show  that  he  had  made  no  will,  and  not  to 
raise  the  question  of  presumed  revocation.— -The  Delegates  reversed 
that  decision,  and  were  of  opinion  that  the  factum  was  fully  proved;— 
they  were  also  of  opinion  it  was  not  revoked.— ^-for  from  the  notes  of 
counsel  it  appears  that  this  point  was  raised  and  discussed,  namely,  whe- 
ther the  will  was  revoked  or  not; — and  I  find  in  some  subsequent  cases 
it  has  been  quoted,  both  in  argument  and  decision,  as  an  authority  that 
the  birth  of  children  alone  will  not  revoke.— ^But  suppose  the  direct  point 
to  have  been  raised,  solemnly  raised,  instead  of  occurring  accidentally 
in  argument, — I  think  that  there  were  grounds  upon  which  the  Delegates 
could  not  decide  otherwise  than  for  the  validity  of  that  will.  The  will 
is  made  twelve  days  after  the  marriage; — why,  certainly,  at  that  time 
the  testator  must  be  presumed  to  have  contemplated  the  birth  of  chil- 
dren;— he  must  have  made  his  will  in  contemplation  of  that  event; — he 
thought  it  proper  at  that  time  to  give  the  whole  to  his  wife; — it  is  by 
DO  means  an  uncommon  thing  both  for  a  husband  expecting  children, 
and  a  husband  having  children,  to  give  every  thing  to  the  wife,  under 
the  idea  that  his  death  will  devolve  upon  her  the  duty  of  providing  for 
those  children;  and  that  he  enables  her  to  discharge  that  duty,  and  pro- 
vide for  them  by.  leaving  her  the  bulk  of  his  property,  la  the  case  of 
a  will  made  in  that  way  twelve  days  after  the  marriage,  when  the  event 
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of  children  must  be  presumed  to  be  contemplated,  it  would  have  been 
exceedingly  dangerous  to  hare  held  such  a  will  to  be  void; — ^besides,  it 
was  proved  that  the  will  remained  in  th'b  deceased's  own  possession,  in 
sl  trunk  with  his  own  letters;— there  was  no  inception  of  any  new  will, 
— «o  that  the  revocation  must  have  arisen,  if  at  all,  upon  the  state  in 
which  the  deceased  afterwards  lived  with  his  wife; — but  the  two  great 
circumstances  of  difference  between  that  case  and  the  present  are  those 
already  referred  to,  first,  that  the  property  being  given  to  the  wife,  the 
duty  of  providing  for  the  children  devolved  upon  her,  and,  therefore, 
they  coulci  not  be  considered  as  unprovided  for;  and,  secondly,  that  the 
will  was  made  at  a  time  when  he  contemplated  the  fact  of  his  having 
children. — ^That  case  then,  though  of  very  considerable  weight,  yet 
does  not  appear  to  me  to  go  the  whole  length  of  establishing  that  the 
birth  of  subsequent  children  accompanied  by  a  different  combination  of 
circumstances  may  hot,  without  subsequent  marriage,  raise  a  presump- 
tion of  revocation. 

The  case  of  Parsons  v,  Lanoefin  1748,  Ambler's  Reports,  557,  was 
thi8:^ColoneI  Lanoe,  a  married  man,  but  without  children,  made  his 
will  on  going  to  Ireland; — he  afterwards  returned,  and  children  were 
bom; — the  question  was,  whether  the  will  was  revoked  by  his  return, 
6r  by  the  subsequent  birth  of  children.  The  Lord  Chancellor  decided 
that,  upon  the  words  of  the  will,  it  was  to  be  considered  as  contingent 
upon  his  return  from  Ireland,  and  consequently  was  void,  and  he  thought 
it  therefore  unnecessary  to  decide  the  second  point;  but  the  very  cir- 
cumstance of  the  second  point  being  argued,  and  the  reserve  which  is 
maintained  upon  it  by  the  Lord  Chancellor|  shows  that,  at  that  time  at 
leasty  there  was  no  such  rule  understood  in  the  Court  of  Chancery,  as 
that  the  concurrence  of  subsequent  marriage  was  essential  to  the  revo- 
cation of  a  will. 

The  case  of  Mtham  v.  Oray  is,  I  think,  admitted  on  all  hands  to 
have  very  little  bearing  on  the  question,  and  therefore  it  is  useless  to 
quote  it. 

The  next  case  is  that  of  Wells  v.  ^i/^on,  decided  at  the  Cockpit  in 
1756. — It  is  cited  in  the  case  of  Shepherd  v.  Shepherd^  as  reported  in  a 
note  of  the  5th  Term  Reports,  and  given  in  the  judgment  of  Sir  George 
Hay» — I  have  seen  the  printed  cases; — and  several  inaccuracies  in  the 
case  as  reported  in  Shepherd  v.  Shepherd  cer\A\n\Y  exist.-^I  have  never 
seen  the  appendix  of  the  case,  so  that  I  am  not  exactly  aware  how  the 
evidence  stood  upon  the  contrary  statements  which  are  made  in  the 
printed  cases; — but,  from  them  I  think  the  facts^  may  be  collected  to 
have  been  as  follows. — Mr.  Nicholas  Taylor  was  the  deceased; — he  died 
at  St.  Christopher's  in  1751; — he  left  a  widow,  and  five  children,  and  a 
very  considerable  real  and  personal  estate;-— the  will  in  question  was 
dated  November  5,  1748; — he  gave  to  the  wife  one-third  of  certain 
plantations  for  life, — and  the  furniture  absolutely; — he  gave  to  his 
daughter  Elizabeth,  and  his  sou  William,  and  the  child  or  children  of 
which  his  wife  was  then  pregnant,  31,000/.  between  .them ; — the  in- 
stniment  concluded  with  the  words,  "  /  hereby  revoke  all  former 
wills  by  me  made^  and  acknowledge  Ihis  my  last  will  and  testO" 
ment;'^  the  will  was  written  on  one  side  of  a  she^t  of  paper; — on 
the  other  side  of  which  was  written  another  testa?nontary  paper,  ex- 
pressed nearly  in  the  same  words,  and  almost  to  the  same  effect,  but 
which  was  neither  dated,  nor  signed; — the  deceased  left  two  chil- 
dren born  after  the  will  was  made; — one  of  them   I  collect  to  have 
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been  the  child  of  which  the  wife  was  then  entienty — the  other  wu 
wholly  unprovided  for; — in  1749  the  deceased  had  a  fall  from  his  horse^ 
but  recovered  and  lived  two  years  afterwards; — it  was  alleged  on  one 
sidet  that  he  frequently  declared  that  he  had  made  no  will; — and  after 
his  fall  he  said,  «*  U  was  lucky  that  he  had  recovered^  for  his  affairs 
would  have  been  left  in  great  con/usion;^^ — but  on  the  other  side,  it 
was  asserted  that  he  had  often  declared  he  had  made  his  will,  and  only 
thought  of  altering  it: — six  months  before  his  death,  he  had  asked  Mr. 
Wilson  to  be  his  executor; — it  appeared  that  he  was  equally  fond  of 
those  two  younger  children,  as  of  the  others, — apd  his  fortune  had  con* 
siderably  increased  since  the  making  of  his  will; — in  his  last  moments 
a  person  had  been  sent  for,  to  make  a  will  for  him,-^but  wh^n  hear« 
rived,  the  deceased  had  become  delirious,  and  consequently  could  not 
make  another  will:— -the  will  in  question  was  found  in  the  bottom  drawer 
of  his  bureau;— on  one  side  it  was  asserted  that  it  was  found  among 
loose  papers ;-^on  the  other,  it  was  asserted  that  it  was  folded  up  among 

Eapers  of  consequence.  At  St.  Kitts  the  will  was  pronounced  for;— 
ut  this  sentence  was  reversed  before  the  Committee  of  the  Privy  Coun- 
cil for  hearing  plantation  appeals.  It  has  been  contended  that  doubts 
must  have  arisen  which  of  the  two  papers  was  first  or  last  written,  and 
also  whether  the  will  was  meant  to  act  upon  real  estate.  As  to  which 
of  the  two  papers  was  first  or  last  written  it  could  not  be  material,  be* 
cause  the  one  paper  was  executed,  and  the  other  was  not; — the  papers 
were  nearly  transcripts  of  each  other, — there  was  no  very  material  dif* 
ference  in  the  disposition;— taking  them  either  way  (though  certainly^ 
the  probability  is  that  the  unexecuted  was  first  written,  because  the  ex- 
ecuted one  was  more  formal  than  the  other,'-*the  one  was  4ated,  the 
other  without  date,— the  concluding  words  of  the  one  are,  **  Idohere^ 
by  revoke  all  former  toilU  by  me  nuule;^^  the  other  was  the  same,  with 
the  addition  of,  ^'  and  I  acknowledge  this  to  be  my  last  will  and  testa- 
ment,") but  take  it  either  way,  suppose  that  he  wrote  the  unexecuted 
paper  first  as  a  rough  draft  of  his  will,  and  the  other  afterwards,  mak- 
ing some  alterations  as  he  proceeded,  and  then  dated  and  signed  it; 
there  can  be  no  doubt  whatever  but  that  the  executed  instrument  would 
supersede  the  other:-^taking  it  the  other  way,  that  he  having  executed 
the  one  paper  began  this  other  paper,  but  did  not  go  on  to  complete  and 
sign  it, — what  would  be  the  construction  in  that  case?  Why,  that  bo 
afterwards  gave  it  up,  and  abandoned  it,  remaining  content  and  satis- 
fied with  the  will  as  it  was  executed  and  before  sij;ned  by  him.  There 
can  be  no  doubt,  therefore,  but  that  the  executed  paper  was  the  only 
valid  instrument.  The  Court  might  well  wish  to  see  the  paper  itself;-^ 
they  might  well  suspend  their  judgment  till  it  was  produced,  for  there 
might  have  been  something  important  arising  upon  the  face  of  it; — but 
it  is  evident  from  the  report  of  the  case  that  Sir  George  Hay,  who  had 
been  counsel  in  the  cause,  did  not  consider  the  cause  to  have  turned 
upon  any  point  as  to  which  of  the  two  instruments  was  the  last.  Again, 
it  has  been  said.that  the  will  was  intended  to  operate  upon  real  estate; 
and  therefore  nof  being  sufficiently  executed  for  that  purpose,  that  it 
could  not  be  a  valid  will,  as  to  the  rest  of  the  property  ;-^but  it  is  surely 
unnecessary  to  state  that  this  circumstance  would  not  afiect  its  validity 
ts  to  the  personally.  The  factum  then  of  the  paper  having  been  esta- 
blished, as  it  must  have  been  in  that  caae,  the  Court  could  only  bold 
that  it  was  revoked  by  circumstances.    Now  among  the  circumstsQcesi 
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ibjeqoent  marriage  did  not  oceur; — ^the  birth  of  childreiiy  accompa- 
nied by  other  ^ircufnatancesy  must  have  been  the  ground  of  holding  the 
inetrument  revoked.  Sir  George  Hay,  in  speaking  of  this  case  in 
Shepherd  t.  Shepherd^  evidently  so  considers  it.  This  then  Is  an 
•ffirmative  case; — and  upon  the  point  whether  marriage  is  essential  to 
revoke,  one  aflSrmative  case  holding  a 'will  revoked  without  tfiat  ingre* 
dient  IB  infinitely  more  decisive  than  many  cases  withoot  that  circum^ 
stance  in  which  the  will  is  not  held  to  be  revoked; — because  it  mtghjt 
be  held  not  to  be  revoked  on  account  of  the  absence  of  other  circum- 
eCances  tending  to  prove  the  intention  of  the  testator  to  revoke  it. 

The  case  of  Shepherd  v.  Shepherd  goes  no  further  than  to  show  that 
the  naked  fact  of  after-born  children  does  not  revoke.  That  was  a  case 
tent  out  of  the  Court  of  Chancery  for  the  opinion  of  the  Prerogative 
Court.— In  the  Term  Reports  (a)  it  is  thus  stated,  <<  Shepherd  the  tes* 
tator  having  made  his  will,  after  some  small  legacies  to  his  collateral 
relations,,  made  his  wife  residuary  legatee;— after  the  will  in  1762  his 
wife  was  brought  to  bed  of  a  daughter; — upon  the  birth  of  this  child 
the  testator  added  a  codicil,  whereby  he  directed  that  the  legacies 
should  be  paid,  and  that  an  annuity  of  300/.  should  be  secured  on  the 
residuum,  and  paid  to  his  daughter;  the  codicil  and  will  were  found  to- 
gether," I  presume  found  together  in  possession  of  the  deceased.-— <<  la 
1765  another  daughter  was  born; — in  1768  a  son,  who  was  a  posthu- 
moaa  child,  the  testator  having  died  about  six  months  before  his  birth; 
—these  two  last  children  being  unprovided  for,  this  suit  is  comn>enced 
tp  set  aside  the  will,  and  decree  an  intestacy:— -whence  it  appears  that 
the  question  is,  whether  the  testator's  WWX  is  revoked  by  the  subse- 
quent birth  of  two  children  who  now  remain  unprovided  for.''-*That 
Tery  able  judge  decided  that  under  the  circumstances  of  the  case  the 
will  was  not  revoked, — that  the  mere  fact  of  after*  born  children  did  not 
revoke.  Certainly,  that  case,  as  far  as  it  goes,  is  binding  upon  me; 
and  if  it  be  not  presumptuous,  I  should  add,  that  it  is  a  decision  in  which 
I  am  disposed  to  concur.  Upon  the  question  of  intention,  which  in  the 
judgment  given  by  Sir  O.  Hay,  is  admitted  to  be  the  governing  princi- 
pioy  he  says,  <'  it  has  been  urged  that  the  intention  of  the  testator  would 
gOTern,  if  the  intention  be  consistent  with  law: — this  is  certainly  true, 
but  that  intention  must  be  plain  and  without  doubt;  but  that  is  not  the 
case  at  present,  for  here  is  no  guide  to  be  found."  Upon  the  intention 
to  revoke  very  considerable  doubts  might  well  be  entertained  under  the 
eircumstancea— 4he  will  was  not  of  very  old  date; — it  was  in  the  testa* 
tor's  own  custody  ;«-and  upon  the  birth  of  the  first  child,  so  far  from  re- 
voking it,  he  makes  a  codicil*  providing  for  that  child  out  of  the  residue, 
and  confirms  the  will: — and  upon  the  birth  of  other  children  he  might 
also  intend  to  make  a  provision  for  them  out  of  the  residue  by  further 
codicils,  or  he  might  not  ever  intend  to  do  so;  for  having  given  the  re* 
aidue  to  his  wife,— having  lived  with  her  a  longer  time,  he  might  be 
presumed  to  have  confided  to  her  the  duty  of  providing  for  those 
children*  Here  was  no  inception  of  a  new  will: — still  less  was  there 
an  entire  new  disposition,  inconsistent  with  and  therefore  tending  to  re- 
voke the  former.  So  far,  therefore,  from  the  intention  being  *<  plain 
and  without  doubt,"— which  Sir  G.  Hay  states,  as  being  necessary,^* 
the  probability  of  fact  is  rather  an  adherence  to  the  will,  or  at  most 
that  be  meant  to  provide  by  codicil  for  after-born  children. 

(aj  $  Term  Reports^  p.  51. 
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.  The  utmost  lengthy  therefore^  that  the  decision  in  that  case  goes,  ia^ 
that  the  mere  subsequent  birth  of  children^  unaccompanied  by  other 
circumstances  proving  intention^  does  not  amount  to  a  presumed  revo- 
cation. 

To  the  same  extent  but  no  further,  hardly  indeed  so  far,  goes  this 
last  case  which  has  been  decided,  yiz.  that  of  Doe  on  the  demise  of 
While  ▼.  Barfordf  (a)  and  another.  <<  The  plaintiff  claimed  under 
the  will  of  one  J.  Borteel,  who,  being  seized  in  fee  in  1791,  married, 
and  in  1792  made  his  will  and  devised  the  premises  in  question  to  hia 
niece,  from  whom  the  plaintiff  derived  her  title. — Borteel  died  leaving 
his  wife  ensient,  which  was  unknown  to  either  of  them  at  the  time  of 
his  death;  and  afterwards  the  wife  was  delivered  of  a  daughter,  from 
whom  as  heir  at  Taw  the  defendant  derived  his  title;  and  the  question 
was,  whether  the  alteration  of  circumstances  w-as  a  revocation  of  the 
will.  The  learned  judge  at  nisi  prius  ruled  that  it  was  not  a  revocation; 
and  the  Court  of  King's  Bench  was  of  the  same  opinion.  Lord  Ellen- 
borough  says,  <<  the  argument  seems  to  be  that  the  testator,  had  he 
known  his  situation,  ought  to  have  revoked  his  will;  therefore,  the  law 
will  impliedly  revoke  it:''  then  he  goes  on  to  say,  <<  where  are  we  to 
atop  ?"  so  that  it  was  the  mere  naked  fact  of  the  after-born  child, — no 
corroboratory  fact  to  show  an  intention  to  revoke; — indeed,  if  actual  in- 
tention be  necessary,  in  this  ease  of  White  v.  Barford  it  could  not  have 
existed,  because  the  wife  was  not  herself  aware  of  being  ensient;  and 
therefore,  the  husband  could  not,  in  fact,  have  intended  to  revoke;  and 
the  will  could  only  be  held  to  be  revoked  by  fiction  of  law.  The  Court 
of  King's  Bench  did  not,  I  apprehend,  mean  to  lay  it  down  that  no 
possible  combination  of  circumstances,  accompanying  subsequent  birth 
of  children,  can  amount  to  an  implied  revocation,  unless  marriage  be 
one  of  the  concurrent  circumstances. 

The  very  circumstance  of  trying  this  case  so  recently,  and  even  ap- 
plying to  the  Court  for  anew  trial,  shows,  by  some  degree  of  inference, 
that  no  such  rule  is  considered,  even  at  the  present  moment,  as  being 
settled  in  Westminster  Hall. 

The  same  inference  is  to  be  drawn  from  the  Court  of  Chancery's  hav- 
ing sent  the  case  of  Shepherd  v.  Shepherd  to  this  Court: — nay.  Sir 
George  Hay,  himself,  seems  to  me  to  have  laid  down  the  reverse;  and 
seems  to  have  held  that  the  case  of  Welis  v.  Wibon  was  a  case  estab« 
lishing  that,  with  special  corroborating  circumstances,  the  birth  of  chil- 
dren might  revoke  without  after  marriage ;-^for  he  states,  <<  as  mar- 
riage alone  will  not  revoke^  30  the  birth  of  children  will  not  revoke 
tmless  upon  very  special  circnnistancfis.  It  ha^  been  done  sometimes 
under  a  combination  of  circumstances^  but  never  on  the  mere  ground 
of  the  birth  of  a  child:  the  first  case  I  remember  of  that  kind  is  the 
case  of  Wells  v.  Wilson^  at  the  Cockpit, ^^  Laying  it  down,  there- 
fore, that  the  birth  of  children,  with  special  circumstances,  may  revoke; 
and  referring  to  the  case  of  Wells  v.  Wilson^  as  a  case  in  which  it  had 
been  so  held; — and  speaking  of  that  case,  not  as  a  singular  case,  but  only 
as  the  first  case.-^^h  is  very  possible  that  the  report  may  be  incorrect 
in  that  respect;  or  it  may  be,  that  though  no  other  case  has  been  found, 
one  or  more  may  have  existed;  though,  from  the  decisions  of  this  Court 
not  being  reported,  it  is  possible  it  may  have  escaped  notice.  Sir 
George  Ilay,  in  stating  the  case,  specified  the  combination  of  circum- 

(a)  4  Muule  and  Schvyn's  Reports,  p.  10. 
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stances  under  which  the  revocation  wan  held: — he  had  been  of  counsel 
(as  already  noticed)  in  the  case,  and  is  now  stating  the  facts  judicially, 
so  that  it  must  be  inferred  that  he  stated  them  correctly.*— The  way  in 
which  he  states  them  is  this,  *^ihe  decision  didfiot  turn  upon  thena^ 
ked  fact  of  the  birth  of  axhild  unprovided  for^  but  upon  that — and 
tht  frequent  declarations  of  the  testator  y — the  state  of  his  tnind^ — and 
his  repeatedly  declared  intention  in  the  interval  between  the  fall  and 
his  deathP  Now  it  so  happens  that  all  those  circumstances  do  occur 
here:  and  even  others  still  more  decidedly  furnishing  evidence  of  inten- 
tion to  revoke.  In  this  case,  as  in  that,  there  is  a  strong  anxiety  to  pro- 
vide for  after-born  children  shown  in  the  will  itself:  for  in  each  case  the 
testator  provides  for  the  child  with  which  his  wife  is  ensient: — in  this 
case  as  in  that  the  residue  is  given  to  the  eldest  son;  but  here' it  is  clear 
that  he  did  not  mean  to  give  to  his  eldest  sondmore  of  his  personal  estate 
than  to  the  rest  of  his  family: — ^as  far  as  we  can  rely  on  the  papers  pro- 
duced in  that  case,  the  declarations  were  loose  and  general;  but  here  the 
declarations  to  his  wife  are  confidential  and  precise,  that  **  there  is  time 
enough  to  make  a  new  will^  but  tie  will  take  care  of  that.  ^^  In  that 
ease,  though  he  intended  to  make  a  new  will,  and  the  person  was  sent 
for,  but  arrived  too  late,  yet  there  were  no  instructions  given, — nothing 
begun,*-nor  was  it  known  what  the  import  of  such  new  will  might  be: 
— though  he  had  had  a  violent  fall  from  his  horse  two  or  three  years  before, 
endangering  his  life,  yet,  even  under  that  sort  of  incitement,  he  only 
talks  of,  but  does  not  set  about,  making  a  new  will: — but  in  the  ease  be- 
fore the  Court,  here  is  not  only  the.inceptton  but  the  entire  outline  of  a 
new  wilh—'this  new  will  shows  a  complete  departure  from  the  effect  of 
the  former  will,  as  I  have  already  mentioned: — this  new  will  shows  that, 
so  far  from  intending  that  the  immense  residue  of  his  personal  property 
should  go  to  his  eldest  son,  he  even  meant  to  charge  the  real  estate,  be- 
fore the  son  was  to  enjoy  it,  with  legacies  to  younger  children. 

The  deceased,  when  talking  of  intestacy,  seems  to  have  had  but  little 
objectioD  to  it; — he  says,  ^^  the  law  makes  the  best  will  for  a  man.^' 
He  might  not  mean  to  die  intestate,  and  yet  have  no  very  great  objec- 
tion to  it 

Finally,— here  is  sudden  and  unexpected  death.  Now  in  some  of  the 
earlier  cases  the  inception  of  a  will  was  considered  a  very  important 
circumstance,  as  showing  an  intention  to  revoke; — at  one  period,  before 
the  law  of  this  Court  and  its  principles  were  correctly  settled,  an  unfinish- 
ed paper,  coupled  with  sudden  death,  would  have  b%en  established, 
even  though  a  considerable  interval  had  elapsed  between  the  writing  of 
the  paper  and  the  d^ath  o^  the  testator.  I  doubt,  whether  at  the  period 
to  which  1  allude,  paper  C.  might  not  have  been  established:  but  it  is 
now  clearly  settled  that  in  respect  to  an  unfinished  paper,  though  fol- 
lowed by  sudden  death,  the  interval  must  be  accounted  for; — ^and  it 
must  be  shown  that  the  testator  adhered  to  the  intention,  but  was  pre- 
vented from  finishing  it.  But  still  the  writing  such  paper,  and  sudden 
death,  are  extremely  strong  circumstances,  in  addition  to  the  birth  of 
subsequent  children,  to  establish  the  intention  to  revoke.  The  present 
case,  therefore,  has  a  combination  of  circumstances,  which  appear  to  ipe 
to  be  stronger  than  those  of  Wells  v.  Wilson; — and  as  strong  as  can  well  be 
imagined, — tending  to  show  that  it  was  the  intention  of  the  deceased  not 
to  adhere  to  the  old  will  which  he  had  made  under  very  different  cir- 
cumstances twenty  years  before. 
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The  Court  has  been  remiadedi  and  not  ioiproperly^  that  it  cannot  mdikm 
or  alter  the  law;  that  it  cannot  make  or  revoke  willa^-^-and  undoubtedly 
it  cannot; — ^it  is  bound  conscientiously  to  administer  the  law  as  it  finds 
it:  to  ascertain  its  true  priociplesi  and  to  be  governed  by  established 
rules.  It  is  for  this  reason  that  the  Court  has  endeavoured^  as  far  as  was 
in  its  power,  to  trace  this  matter  up  to  its  true  principles;  and  to  ascer* 
tain  the  rules  growing  out  of  those  principles;  arid  to  be  governed  by 
them.  The  first  principle  of  all  wills  is  the  intention  of  the  testator. 
Positive  lawy  and  the  decisions  of  Courts,  have  prescribed  certain  rules 
for  ascertaining  that  intention.  They  have  prescribed  that  a  will  of 
land  shall  not  be  good,  unless  executed  in  the  presence  of  three  witnesses; 
that  a  will  of  personalty  shall  not  be  sood  (with  certain  except  ons,)  un« 
less  it  be  in  writing.*— So  again,  the  law  has  established  rules  forascer^ 
taining  the  intention  of  revoking;  in  some  cases  it  requires  certain  acts 
to  be  done  by  the  testator.  It  has  also,  from  certain  circumstances^  im- 
plied an  intention  to  revoke.  The  change  of  circumstances  may  imply 
a  change  of  intention;  but  the  great  circumstance  which  has  been  re- 
garded as  laying  the  foundation  of  this  implied,  change  of  intention  is  the 
subsequent  acquirement  of  new  moral  duties^  It  is  the  duty  of  a  father 
to  provide  for  his  children.  The  law,  upon  that  duty  as  the  principal 
circumstance,  may  safely  found  the  intention  to  discharge  it  The  Ro- 
man law  acted  upon  that  circumstance  alone,  and  presumed  an  intentioQ 
not  to  exclude  the  children.  The  law  of  Rngland  has  not  gone  so  far. 
X  It  has  adopted  it  as  a  leading  circumstance,  but  not  as  alone  sufficient  to 
show  an  intention  to  revoke: — marriage,  however  strong  it  may  be  as  a 
concurrent  circumstance,  is  not,  as  Ur  as  I  have  been  able  to  tmco 
the  matter,  absolutely  essential:  it  was  not  the  doctrine  of  the  civil  law; 
it  was  not  held  to  be  essential  by  any  thing  laid  down  by  earlier  writers. 
It  is  not  considered  as  essential  in  the  earliest  cases.  And  in  tracing 
the  doctrine  downwards,  1  have  been  unable  to  find  it  settled, that  a  re- 
vocation cannot  take  place  without  the  concurrence  of  subsequent  mar- 
riage. On  the  contrary,  as  far  as  1  can  understand  the  case  of  fVella  v. 
fFiisonf  there  is  one  case  at  least,  in  which  a  will  has  been  held  to  be 
revoked  by  the  birth  of  children,  without  the  concurrence  of  subsequent 
marriage,  but  accompanied  by  other  circumstances. 

The  Court  has  been  also  warned  in  respect  to  the  danger  of  render* 
ing  the  law  vague  and  uncertain:— undoubtedly  it  is  the  duty  of  every 
Court  to  be  cautious  of  opening  a  door  to  uncertainty  ;^but  Courts  must 
also  be  cautious  lest,  whilst  they  are  attempting  to  establish  rules  to 
guide  to  certainty,  they  do  not  undermine  principles,  defeat  intention, 
and  thereby  lead  to  injustice.  Courts  have  not  gone  that  length.  Even 
where  marriage  and  issue  do  concur,  they  have  not  held  such  a  concur- 
rence to  be  a  positive  revocation;  but  all  the  circumstances  are  let  in  for 
the  purpose  of  ascertaining  whether  it  was,  or  was  not,  really  the  inten-. 
tion  of  the  testator  to  revoke.  The  danger  of  uncertainty  appears  to  me 
to  be  little,  if  at  all,  greater  in  that  case  than  in  the  present 

Unquestionably  where  a  will  has  been  once  regularly  made,  the  pre- 
sumption of  law  is  strong  in  its  favour;  and,  as  Sir  Gkorge  Hay  states, 
^*  the  intention  to  revoke  must  be  plains  and  without  doubt."'  But 
under  all  the  facts  of  this  case,  taking  the  subsequent  birth  of  issue  as 
the  essential  basis  of  the  proof,  and  accompanied  as  it  is  by  the  other 
eoncurrent  circumstances,  I  am  of  opinion,  that  the  intention  of  the  tes- 
tator ia  ^  plain,  and  without  doubt/'  and,  therefore,  that  I  am  warranted 
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ia  law  tnd  justice  to  pronounce  against  this  will,  upon  the  ground  that 
it  has  heen  revoked. 

Application  was  made  that  the  Court  would  direct  the  expenses  of 
the  suit  to  be  paid  out  of  the  estate. 
Ftr  Curiam.     Certainly. 
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POUGET  y.  TOMKINS,  falsely  calling  herself  POUGET.— p.  499.  J^A-*-/ 
Tke  marriage  of  a  minor  annuUedf  on  account  of  a  fraudolent  publication  of  banns*     / 
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WHINFIELD,  by  his  Attorney,  v.  WATKINS.— p.  1. 

Tlie  icquestrfttor  of  a  benefice  is  bound  to  repair  the  vicarage-house»  and  build* 
ings;  and  liable  for  dilapidations  in  the  Bishop's  Court. 
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6REENSTREET,  falaely  called  CUMYNS  v.  CUMYNS.— p.  10. 
A  marriage  annulled  on  account  of  the  impotency  of  the  husband. 

Mahia  Greenstreet  was  married  to  the  .Rev.  Robert  Heysham  ^jS'O^-i^ 
CumynSy  on  the  26th  of  July,  1807: — 'the  present  suit  was  instituted  by  yi^^  ^^ 
her  in  Nov.  1809,  to  annul  that  marriage;  on  the  ground  of  the  im{>o«/ 
tency  of  her  husband.     A  libel  was  given  in  alleging  his  incapacity  to 
consammate  the  marriage; — and  the  nusband  admitted  this  fact  in  his 
answers.     There  was  in  evidence  also,  the  report  of  two  physicians, 
and  two  surgeons,  who  had  been  duly  appointed,  and  sworn  to  inspect 
the  person  of  the  husband;  which  stated  in  substance,  that  though  the 
disease,  and  imperfection  of  the  parts,  waS  not  such  as  to  imply  impo- 
tency to  the  execution  of  their  functions; — yet  tiiat,  having  heard  his 
own  accurate  history  of  his  alleged  impotence,  they  put  faith  in  his  ac- 
count; and  as  he  was  in  good  health,  they  could  hold  out  no  hopes  of 
his  impotence  being  remedied  by  any  medical  treatment. 

•Arnold  and  Jenner  for  the  wife. 

Swabtj/f  contra. 
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Judgment. 

Sir  William  Scott. 

I  think  there  is  enough  to  satisfy  the  Court  that  at  the  time  this 
marriage  took  place,  there  was  incompetency  to  perform  the  duties 
which  the  marriage  contract  enjoins,  and  which  were  necessary  to  ren- 
der it  valid. 

The  fact  is  sufficiently  established; — and  also  that  there  is  no  collusion 
between  the  parties. 

There  is  an  air  of  truth  in  the  evidence;  and  a  great  disposition,  on 
the  part  of  the  husband,  to  atone  for  the  injury  he  has  inflicted  on  this 
lady;  being  in  utter  ignorance  himself  of  his  constitutional  defects.  It 
appears  that  he  was  incapable  at  the  time  of  marriage,  and  has  continu- 
ed so  ever  since; — and  1  pronounce  for  the  nullity. 


'i/^fu4U    rjjM^  x£^    MAYHEWv.  MAYIIEW.— p.  11.  . 

Nullity  of  marriage  h€\x\%  asserted  in  answer  to  a  libel,  charging  adultery,  the 

question  of  nullity  is  first  to  be  disposed  of. 

Charles  MAniEW  instituted  proceedings  against  his  wife  for  adulte- 
ry:— the  libel  pleaded  that  the  parties  intermarried  together  on  the  4th 
of  Sept.  1806.  The  wife  appeared  by  her  proctor;  and  admitted  in  acts 
of  Court,  tha-t  a  marriage  did  in  fact,  though  illegally,  take  place  between 
the  parlies  in  the  cause;-:-but  otherwise  contested  the  suit  negatively. 

Swaheyy  for  the  husband,  prayed  an  assignation  on  the  proctor  for 
the  wife,  to  plead  the  illegality  of  the  marriage. 

Stoddartj  contra,  contended,  that  the  husband  must  first  prove  his 
libel. 

Per  Curiam, 

I  think  the  preliminary  question  of  the  legality  or  illegality  of  the 
marriage  must  be  decided,  before  the  husband  is  put  to  the  expense  of 
examining  witnesses  on  his  libel. 


/^^.^.^  JV^.  xU,  TREE  v.  QUIN— p.  14. 

A  libel  in  a  suit  for  nullity  of  marriage  admitted,  so  far  as  it  pleaded  that  baona 
were  published  Under  an  additional  Christian  name,  which  did  not  belong  to 
the  wonrian;  but  rejected  as  to  that  part,  which  stated  the  non-residence  of  the 
parties  in  the  parish,  where  they  were  married. 


PREROGATIVE  COURT  OF  CANTERBURY. 

p0Ly^^Sl>r  ELLIOTT  and  SUGDEN  v.  GURR.— p.  IG. 

A  voidable  marriage  cantiot  be  renrltTcd  void,  after  the  death  of  cither  of  the 

parties, 

JtDGMFNT. 

Sir  John  NrCHOLL. 

Sarah  Lester,  otherwise  Gurr,  died  intestate  in  July  1796: — a  mar- 
riage had  been  solemnized  in  1787,  between  the  deceased  then  a  widow. 
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and  William  Gurr  then  a  bachelor,  in  the  regular  form.  William  Gurr 
•urrtved  his  wife,  but  did  not  take  out  an  administration  to  her  effects. 
In  1812  a  decree  was  taken  out  against  him,  to  show  cause  why  admin- 
istration should  not  be  eranted  to  John  Elliott,  and  Elizabeth  Sugden, 
the  brother  and  sister  of  the  deceased: — ^the  suggestion  being,  that  the 
marriage  was  incestuous  and  void  to  all  intents  and  purposes,  and  there- 
fore, that  the  deceased  did  not  die  the  wife  of  William  Gurr,  but  the 
widow  of  her  former  husband,  Abraham  Lester; — and  the  question  is, 
whether  Sarah  Lester  is  to  be  considered  as  dying  the  wife  of  William 
G^irr,  or,  as  dying  a  widow. 

The  question  appears  rather  a  strange  one  to  be  brought  before  the 
Court;  and  it  is  brought  in  a  strange  manner:  the  decree  issued  at  the  . 
suit  of  John  Elliott,  and  Elizabeth  Sugden,  in  these  terms,  ^'  Whereas 
Sarah  Lester^  otherwise  Gurr,  late  of  Chatham^  in  the  county  of 
Kenty  deceased^  departed  this  life  in  the  month  of  July,  1796,  intes^ 
tatCj  without  having  made  any  will,  having  at  the  time  of  her  death 
goodsy  chattels,  and  credits  in  divers  diocesses  or  jurisdictions,  suffi- 
cient to  form  the  jurisdiction  of  our  said  Prerogative  Court  of  Can" 
terhury;  and  that  in  the  mxinth  of  Nov,  1771,  the  said  Sarah  Lester^ 
being  then  a  spinster,  intermarried  with  Abraham  Lester,  who  af 
terwards  died  in  her  lifetime,  whereby  she  became  his  lawful  widow 
and  relict, — that  some  time  after,  to  wit,  in  June  1787,  a  marriage^ 
or  rather  a  profanation  of  a  marriage,  was  had  between  the  said 
Sarah  Lester,  and  William  Gurr,  the  lawful  sister^  s  son  of  the  said 
Abraham  Lester,  deceased,  whilst  living  the  legal  husband  of  the 
said  Sarah  Lester,  by  reason  whereof,  the  m,arriage  so  had  between 
her  and  the  said  William  Gurr  was,  and  is  incesttAOus,  illegal,  and 
null,  and  void  to  all  intents  and  purposes  in  law  whatsoever;  and^ 
therefore,  it  was  alleged,  that  the  said  Sarah  Lester,  otherwise  Gurr, 
died  a  widow,  without  child,  or  partnt,  leaving  behind  her  the  said 
John  Elliott,  and  Elizabeth  Sugden,  her  natural  and  lawful  broth" 
tr  and  sister,  and  only  surviving  next  of  kin.'' 

I  wish  to  know  whether  there  is  any  precedent  for  such  a  decree;-— 
I  have  asked  the  counsel,  who  supported  the  decree,  whether  they  could 
show  any  authority  for  a  next  of  kin  obtaining  an  administration  in  exclu- 
sion of  a  husband  or  a  wife  so  married: — no  authority  has  been  cited. 
If  consulted,  the  Court  would  not  have  allowed  such  a  decree  to  have 
issued;  for,  on  the  face  of  it,  it  asserts  that  which,  for  reasons  which  I 
will  presently  assign,  is  not  law.  I  desire  in  future  that  no  decree  of  a 
novel  kind  may  issue  without  either  being  consulted  in  camera,  or 
moved  in  Court  by  counsel.  It  is  of  consequence,  because  the  instru- 
ments of  the  Court  are  generally  presumed  to  be  declaratory  of  the  law 
of  the  Court. 

The  proceedings  on  the  part  of  the  husband  nre  equally  strange.  He 
appears,— and  instead  of  asserting  his  right  to  the  administration  as  hus- 
band, and  praying  to  be  heard  on  petition, — in  form  of  a  protest,  or 
otherwise; — he  gives  an  allegation  pleading  the  fact  of  marriage.  The 
fact  of  marriage  is  admitted  in  the  decree;  so  that  it  was  unnecessary  to 
plead  it:— but  it  is  pleaded  simply; — omitting  indeed  the  words  free 
from  impediment,  but  still  not  so  as  to  raise  the  question,  for  that  clause 
is  not  absolutely  necessary — It  is  to  be  presumed  all  the  essentials  are 
pleaded; — no  person  could  infer  from  that  clause  being  omitted,  that 
there-existed  a  previous  impediment  by  reason  of  af&nity* 
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The  Court  wi)l  not  withhold  its  opinion^  as  it  is  the  object  of  the 
parties  to  obtaia  it,-^«nd  I  am  unwilling  to  throw  upon  them  any  unne- 
cessary expense; — at  the  same  time  I  must  express  some  surprise  that 
such  a  question  should  be  made  at  this  time  of  day;  for  any  one  might 
as  well  question  the  most  established  rules  of  the  Court 

The  marriage  was  within  the  prohibited  degrees;  for  the  husband 
was  the  sister^s  son  of  the  woman's  former  husband,  that  is,  her  nephew 
by  affinity;— but  the  marriage  was  not  declared  void  in  the  lifetime  of 
the  parties.  Now,  the  difference  between  void,  and  voidable^  is  so 
clear,  that  no  person  who  ever  looked  into  any  elementary  book  on 
the  subjeoty  is  ignorant  of  it.  The  canonical  disabilities,  such  as  con- 
.  sanguinity, — affinity, — and  certain  corporal  infirmities,  only  make  the 
marriage  voidable,  and  not  ipso  facto  void,  until  sentence  of  nullity  be 
obtained: — and  such  marriages  are  esteemed  valid  unto  all  civil  pur- 
poses, unless  such  sentence  of  nullity  is  actually  declared  during  the 
lifetime  of  the  parties. 

Civil  disabilities,  such  as  a  prior  marriage, — want  of  age, — ideocy, 
and  the  like,  make  the  contract  void  ab  initio,  not  merely  voidable: — 
these  do  not  dissolve  a  contract  already  made; — but  they  render  the 
parties  incapable  of  contracting  at  aU:-^they  do  bot  put  asunder  those 
who  are  joined  together,  but  they  previously  hinder  the  junction; — and 
if  any  persons  under  these  Jegal  incapacities  come  together,  it  is  a  me- 
retricious, and  not  a  matrimonial  union;  and,  therefore,  no  sentence  of 
avoidance  is  necessary. 

The  present  is  not  a  void,  but  a  voidable  marriage;  and,  therefore. 
Dot  having  been  declared  void  in  the  lifetime  of  the  parties,  is  valid  to 
all  civil  purposes;  and  to  all  such  purposes,  the  deceased  died  the  wife 
of  William  Gurr,  and  he  was  her  husband,  and  their  issue  are  legiti* 
mate;  one  of  the  civil  rights  of  the  husband  is,  that  of  administration 
to  his  wife,  which  is  held  to  be  within  the  statute  of  administrations; 
and  is  expressly  confirmed  by  statute  29  Car.  2.  c.  3,  both  the  adminis- 
tration, and  the  property  belong  exclusively  to  the  husband, — it  is  not 
an  ecclesiastical,  but  a  civil  right,  though  it  is  a  right  administered  in 
this  Court. 

In  a  matter  so  clear  of  doubt  it  is  almost  waste  of  time  to  quote  au- 
thorities. Modern  cases  would  hardly  be  found,  because  such  a  point 
has  hardly  been  questioned  in  modern  times.  But  it  is  so  laid  down 
by  Bracton  and  Holt;  and  it  is  thus  stated  by  Lord  Coke,  Co.  Litt.  33,  a. 
**  TjTa  marriage  de  facto  be  voidable  by  divorce^  in  respect  ofconsan* 
guinity^  affinity y  pre-contract^  or  such  likCy  whereby  the  marriage 
would  have  been  dissolved,  and  the  parties  freed  ex  vinculo  matrimo* 
nii,  yet  if  the  hiutband  die  before  any  divorce^  then^for  that  it  can^ 
not  now  be  avoided,  the  wife  de  facto  shall  be  endowed;  for  this  is  le- 
gitimum  matrimonium  quoad  dotem;  and  so  in  a  writ  of  dower ^  the 
bishop  ought  to  certify  that  they  were  legitime  matrimonio  copulati, 
according  to  the  words  of  the  urrit; — but  if  they  were  divorced  a,  vin- 
culo matrimonii  in  the  lifetime  of  the  husband^  then  she  hseth  her 
dower. ^^ 

Here,  then,  it  is  clearly  laid  down,  that  unless  it  is  avoided  in  the 
lifetime,  it  is  legitimum  matritnonium  quoad  dotem. 

The  distinction  of  a  void -marriage  may  be  seen  in  the  case  of  Hem^ 
ming  V.  Price,  12  Mod.  432,  Hemming  was  libelled  ex  officio,  ,/S)r 
mdultery  with  a  person  dead, — She  pleaded  that  they  were  married^ 
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and  held  issue;  it  was  replied^  that  she  had  a  former  htisband  then 
living:-^-^^  prohibition  was  prayed  alleging  that  the  suit  would  hav^ 
the  effect  of  bastardizing  the  issue* 

HoLTy  C.  J. — The  issue  are  bastardized  without  any  proceedings^ 
if  the  parents  were  never  married:  the  Ecclesiastical  Court  shall  not  , 
proceed  to  dissolve  a  marriage  de  facto,  after  the  death  cf  cither par^ 
/y,  a«  in  the  ease  of  consanguinity ^  pre-contract^  and  the  like;-^ 
but  in  this  case,  if  the  replication  be  true,  the  marriage  was,  ipso 
£ieto»  void. 

Per  Cttr.     No  prohibition. 

In  this  case,  therefore,  the  marriage  was  ipso  facto  void,  because 
there  was  a  former  husbaad  living,  and  therefore  it  required  no  sea-  ^ 

tence. 

The  case  cited,  of  Haydonv.Oouldj  iSalk.  119,  was  a  marriage  *^''*'^^^ 
between  Sabbatarians,  not  celebrated  by  a  priest; — this  was  held  to  be  it*    1^ 
no  marriage, — a  void  marriage, — a  mere  nullity.     The  Court  said,^'^*'^^ 
Haydon  demanding  a  right  by  the  ecclesiastical  laWf  must  prov^  1  iV*^ 
himself  a  husband  according  to  that  law,  to  entitle  himself  to  t/ie  ^  ^. 

administration.  ^  Jit^/'^ 

In  that  case,  the  ecclesiastical  law  held  that  they  were  never  mar«  "^ 

ried;  in  the  case  now  before  me,  the  ecclesiastical  law,  as  established*^"^' 
in  these  realms,  notwithstanding  the  canonical  disabilities,  (and  the 
bishop  is  bcyiind  so  to  certify)  holds  that  the  parties  were  legitimo  matri- 
monio  copulati  at  the  time  of  the  death,  the  marriage  being  only  voida- 
ble, but  not  having  been  avoided  by  sentence  of  divorce  during  the 
lifetime  of  the  parties.  ' 

In  the  present  case,  then,  the  parties  having  been  de  facto  married, 
and  that  marriage,  though  voidable,  not  having  been  declared  void  in 
the  lifetime  of  the  parties ;-^the  husband  remained  husband  to  all  civil 
purposes,  and  is  clearly  entitled  to  the  administration. 

The  constant  course  of  practice  is  in  entire  conformity  with  this: — 
both  the  husband  and  the  wife  uniformly  take  such  administrations — no 
person  can  be  found  to  question  it, for  no  case  can  be  produced;  and  no 
similar  decree  is  brought  forward.  If  parties  will  try  experiments, 
and  call  in  question  rules  clearly  established  by  an  uniform  course  of 
practice,  they,  and  not  the  parties  proceeded  against,  ought  to  be  liable 
to  the  expenses.  It  is  the  duty  of  the  Court  to  check  such  novelties  in 
practice,  by  costs. 

Costs  given. 


BELL  v.  TIMISWOOD.— p.  22. 

The  Court  never  forces  a  joint  administralion. 

Judgment. 

Sir  John  Nicholl. 

The  interest  of  Robert  Timiswood  has  been  admitted  as  one  of  the 
next  of  kin: — Joseph  Bell  p.-ays  to  be  joined  in  the  administralion  with 
him; — Timiswood  objects,  and  prays  that  it  may  be  decreed  solely  to 
himself. 

Vol.  I.  22 
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The  Court  never  forces  a  joint  administration,  and  for  an  obvious  rea- 
son ;^-because  it  is  necessary  for  the  administrators  to  join^in  every  act, 
— there  might  be  a  complete  contrariety  of  action,  and  it  would  be  in 
the  power  of  one  of  them  to  defeat  the  whole  administration. 

The  question  then  is.  to  which  of  the  two  must  the  Court  grant  it 
in  this  instance?  Both  are  in  an  equal  degree  of  relationship; — no 
objection  is  stated  toTimiswood; — but  against  Bell  it  is  said  that  he 
has  been  twice  a  bankrupt,  and  that  the  last  time  there  were  no  divi- 
dends. 

Surely,  if  the  Court  has  an  option  (as  it  undoubtedly  has)  between 
these  two  parties,  I  shall  not  think  Mr.  Bell,  who  has  taken  such  bad 
care  of  his  own  affairs,  the  preferable  person  to  be  entrusted  with  the 
management  of  the  affairs  of  others.  One  party  is  unobjectionable; — 
the  other  is  highly  objectionable. 

I  shall  grant  the  administration  to  Timiswood — and  condemn  the 
other  party  in  costs. 


RICKARDS  V.  MUMFORD  and  FREEMAN.— p.  23. 

By  cancelling  a  will  in  his  own  possession,  a  testator  cancels  a  duplicate  in  the 

custody  of  another  person. 

George  Rickards  died  on  the  25th  of  November,  1810.  On  the 
11th  of  July  of  the  same  year,  he  executed  a  will  in  duplicate,  one  park 
of  which  he  retained  in  his  own  possession; — the  other  he  sent  by  his 
attorney  to  Mrs.  Freeman.  The  former  instrument  was  not  found  at 
his  death; — the  duplicate  sent  to  Mrs.  Freeman  was  propounded  by  her, 
and  Mr.  Mumford,  the  other  executor  named  in  it;  and  opposed  by 
Mrs.  Rickards,  the  widow  of  the  deceased. 

•^dams  and  Jenner  for  the  executors. 

Swabey  and  Burnaby  contra. 

Judgment. 

Sir  John  Nicholl. 

There  is  no  question  as  to  the  due  execution  of  this  will;  but  the 
true  question  in  the  cause  is,  whether  this  will  was  revoked  by  the  de- 
ceased. 

.Before  I  proceed  to  the  facts  of  the  case,  it  may  be  convenient  to 
state  the  one  or  two  positions  of  law,  or  rather  of  legal  presumption. 

Where  a  testator  has  a  will  in  his  own  custody,  and  that  will  cannot 
be  found  after  his  death,  the  presumption  is,  that  he  has  destroyed  it 
himself, — it  cannot  be  presumed  that  the  destruction  has  taken  place  by 
any  other  person  without  his  knowledge  or  authority,  for  that  would 
be  presuming  a  crime.  Again, — if  a  testator  executes  a  duplicate,  and 
keeps  one  part  himself,  and  deposits  the  other  part  with  some  other  per- 
son, and  the  testator  voluntarily  cancels,  or  destroys  the  part  in  hisowa 
custody,  it  is  a  revocation  of  both.  So  also, — the  act  of  cancellation, 
or  destruction,  is  prima  facie  done  animo  cancellandi,  and  a  presump- 
tive intention  to  revoke,  till  the  contrary  is  shown.  The  reason  is,  that 
the  art  of  voluntarily  destroying  the  instrument  implies  the  intention  of 
revoking  its  whole  effect. 
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These  positions  have  frequently  been  laid  down  in  this  Court  as  legal 
presumptions;  but,  like  all  other  legal  presumptions,  they  may  be  re- 
pelled by  evidence.  The  prima  facie  presumption,  then,  is,  that  the 
deceased  himself  destroyed  the  will  in  his  own  custody,  with  the  in- 
tention of  revoking  it  altogether.  But,  to  proceed  to  the  facts  of  the 
case: — ^The  will  was  executed  in  July,  1810; — on  the  29th  of  October, 
1810,  he  married; — ^previous  to  his  marriage,  but  after  making  his  will, 
he  had  executed  a  settlement  of  certain  estates  on  his  wife; — freehold 
property  at  Hatton^  leasehold  atvKennington.  The  Hatton  estate  is 
0pecifi6ally  devised  by  the  will  to  raise  600/.  which  is  bequeAhed  in 
legacies  to  his  cousin  Freeman  for  life,  and  then  to  Mumford's  chil- 
dren:— Mr.  Mumford  himself  is  also  a  considerable  legatee; — the 
whole  fortune  is  divided  by  various  legacies  among  his  family,  and 
friends.  * 

Such  a  will,  therefore,  could  hardly,  by  possibility,  have  been  intend- 
ed, under  such  a* change  of  circumstances,  to  have  remained  unaltered 
and  unrevoked.  His  marriage,  though  not  a  revocation  of  it,  yet  is  a 
circumstance  to  account  for  the  destruction  of  the  instrument  by  the 
deceased,  as  it  would  probably  induce  some  alteration  in  the  disposition 
of  his  fortune;  for,  notwithstanding  the  settlement,  Woodward  admits 
that  the  deceased  talked  of  perhaps  doing  soitiething  more  for  his  wife; 
and,  as  the  settlement  is  only  in  bar  of  dower,  the  presumption  is,  that 
be  intended  her  to  be  benefitted  out  of  his  personal  property,  and  the 
will  became  inofficious. 

But,  supposing  the  settlement  had  done  every  thing  he  intended  to 
do  for  his  wife;  still,  the  taking  these  estates  out  of  the  operation  of  his 
will,  would  almost  necessarily  have  induced  a  new  arrangement  and 
disposition  of  his  fortune  among  his  family  and  friends:  and,  in  con- 
formity with  this,  the  evidence  on  both  sides  concurs  to  prove  that  it 
was  the  intention  of  the  deceased  to  alter  the  disposition  of  hispropertv^ 
and  to  make  a  new  will; — what  that  disposition  would  have  been,  the 
Court  has  no  means  of  knowing,  but  there  is  enough  to  show  that  it 
certainly  would  have  been  of  a  diflferent  tenor  from  the  will  in  question. 

Now,  having  arrived  at  this  fact,  we  have  a  strong  ground  of  probabili- 
ty, not  to  repel^  but  to  support,  the  legarpresumption,  that  the  deceased 
himself  destroyed  the  instrument  in  his  own  possession  animo  revo- 
candi,  it  no  longer  containing  that  disposition  which  he  wished  to  take 
effect. 

Witnesses  have  been  examined  on  both  sides,  to  declarations  made 
by  the  deceased;  and  also  to  declarations  made  by  the  widow  after  his 
death.  The  deceased  made  several  wills,  which  he  destroyed;  and  he 
seems  always  to  have  employed  different  attornies.  Woodward,  an  at- 
torney at  Pershore,  made  a  will  for  him,  three  or  four  years  ago: — San- 
dilands,  an  attorney  at  Tewkesbury,  made  a  will  for  himyin  June  ISIO: 
— Hervey,  an  attorney  at  Ross,  made  the  will  in  question: — White,  an 
attorney  at  Tewkesbury,  drew  his  marriage  setdement,  in  October, 
1810: — and  Mr.  Hyde,  an  attorney  at  Worcester,  was  applied  to  to 
make  his  new  will. 

Tidmarsh,  an  intimate  friend  of  the  deceased,  and  a  perfectly  dis- 
interested witness,  says,  <<  that  when  he  was  talking  to  the  deceased 
about  going. for  his  marriage  licence,  .he  said  he  would  fetch  down  his 
wills,  and  burn  them;  and  accordingly  he  went  up  stairs  and  fetched 
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• 

tbem,  and  saiSl  he  would  burn  them:  but  the  deponent  advised  him  not, 
saying,  he  might  not  marry; — he  might  die;— and  he  did  not  know 
what  might  happen;  and  the  deceased  replied,  that  is  a  good  thought;  I 
will  not  burn  them  till  afterwards.'' 

Here,  then,  the  deceased's  intention  is  to  destroy  his  will;  bis  mode 
of  revocation  was,  not  by  cancelling  the  instrument,  but  by  burning  it; 
and  he  only  defers  doing  it  till  after  his  marriage,  lest  any  accident  should 
prevent  the  marriage. 

On  the  1st  of  November,  three  days  after  the  marriage,  Mr.  Wood- 
ward has  a  conversation  with  the  deceased;-— he  tells  him  of  his  mar- 
riage;—he  fetches  down  his  wills;— he  burns  that  prepared  by  Sandi- 
lands  in  June;— he  has  this  will  of  July  read  over  to  him;— he  says,  <<  it 
will  be  a  loss  to  Mumford,  if  I  don't  alter  it; — ^perhaps,  in  a  few  days, 
I  may  send  to  you  to  do  it; — till  then,  I  shall  take  care  of  this;  and  he 
carried  it  up  stairs  again."  He  says,  <<  that  on  the  21st  of  November, 
the  deceased  again  told  him,  I  have  not  altered  my  will;  it  remains  as  it 
was;  but  I  think  I  shall  send,  or  come  to  you  in  a  few  days:-— but,  he 
added,  in  a  jocular  way>  <  you  lawyers  charge  so  high;  it  is  dangerous  to 
have  any  thing  to  do  with  you.'" 

It  has  been  inferred  from  this  conversation  that  the  deceased  had  not 
at  this  time  destroyed  his  will;  but  if  this  was  so,  it  does  not  follow  that 
he  might  not  subsequently  destroy  it: — it  is  clear,  however,  that  he 
was  not  sincere  in  his  expression;  for  he  had  that  day  been  making  ar- 
rangements to  go  over  to  Worcester,  to  get  Mr.  Hyde  to  make  a  will 
for  him. 

The  declarations  on  the  other  side  are  more  direct,  and  such  as,  when 
connected  with  conduct,  leave  no  doubt,  or  hesitation  on  my  mind. 
Mr.  Baker,  an  intimate  friend  of  the  deceased,  says,  that  he  applied  to 
him  on  the  14th  of  November,  to  prepare  a  new  will  for  him;  he  said 
he  had  one  at  home  which  would  serve  as  a  guide: — he  appointed  to  be 
with  him  on  the  Sunday  following:— on  Sunday  he  advised  the  de- 
ceased, as  his  property  was  considerable,  to  employs  professional  man; 
the  deceased  thanked  him,  and  said  h^  would  go  in  the  course  of  a  week 
to  Worcester,  to  a  Mr.  Hyde  to  do  it;  and  he  well  remembers  that  he 
then  said,  '<  I  will  immediately  destroy  tho  will  I  have  by  me,  and  go 
to  Worcester  and  make  another." 

The  orjy  will  he  had  then  by  him  was  the  will  in  question; — for  he 
had  destroyed  the  will  prepared  by  Sandilands  on  thefirst  of  November, 
when  Woodward  was  with  him. 

The  evidence  does  not  rest  here;  for  Mr.  Tidmarsh  says,  that  "on 
the  Wednesday  following,  i.  e.  (on  the  2 1st  of  November,)  the  deceased 
told  him  that  Baker  had  recommended  him  to  go  to  an  attorney,  and 
that  he  meant  to  apply  to  one  at  Worcester; — he  promised  to  accompany 
the  deceased  there  on  the  Thursday  in  the  following  week,  or  sooner, 
if  he  wished  it;"  and  that  the  deceased,  in  the  same  conversation,  said, 
"Charles,  I  have  burnt  them  wills  you  saw  me  with  the  olher  day,  and 
the  sooner  we  go  to  Worcester  the  better;" — and  he  pressed  the  de- 
ponent very  much  to  go  to  Worcester  with  him  on  the  Friday  following. 

This  is  nn  express  declaration  that  he  had  burnt  the  wills;  and  it  is 
made  the  basis  of  his  conduct: — it  is  the  reason  assigned  for  hastening 
the  going  to  Worcester. 

Coupling  this  evidence  together,  the  declaration  to  Baker  on  the  ISth, 
"  that  he  would  burn  it  immediately;'* — and  the  declaration  to  Tidmarsh 
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on  the  2l8t,  '^that  he  had  burnt  it;  and,  therefore,  that  the  sooner  he 
went  to  Worcester  the  better:"  we  have  the  strongest  confirmation  of 
that,  which  is  the  legal  presumption,  namely,  that  the  deceased  himself 
dissolved  the  instrument  in  his  own  custody,  and  that  he  did  it  animo 
cancellandi. 

With  respect  to  the  declarations  imputed  to  the  wife,  and  her  having 
said  that  the  will  was  not  destroyed,  and  also  her  silence,  from  whence 
it  is  inferred  that  she  knew  nothing  of  the  destruction  of  the  will  by  her 
husband;  they  are  of  little  weight  in  themselves,  and  the  evidence  re- 
specting them  is  at  best  contradictory.  In  her  answers  she  states  her 
full  persuasion  that  her  husband  had  destroyed  it; — there  is  nothing  to 
impeach  her  character; — it  is  impossible  to  infer  otherwise, '  from  the 
expressions  attributed  to  her  by  the  witnesses.  Both  Baker,  and  Har- 
ris say,  that  Mrs.  Rickards  declared  to  them  that  the  deceased  had,  a 
few  days  before  his  death,  produced  his  will  to  her,  and  asked  her  if 
she  wished  to  see  it  before  he  destroyed  it; — and  that  she  supposed  he 
had  burnt  it. 

Neither  her  silence,'  therefore,  under  the  circumstances  in  which  she 
was  placed,  nor  any  thing  she  has  said,  raises  any  just  suspicion  that  she 
was  guilty  of  having  destroyed  the  will. 

The  conclusion  of  the  Court  on  the  whole  of  the  evidence  is,  that  the 
deceased  himself  destroyed  the  will  in  his  possession; — that  he  did  this 
intentionally, — and  that  he  not  only  thereby  cancelled  the  paper  itself^ 
but  the  duplicate  which  was  not  in  his  possessioti. 

I  pronounce  against  the  will,  and  decree  administration  to  the  widow. 


CARSTAIRS  the  Attorney  of  GRIFFITHS,  v.  POTTLE— p.  30. 

Unfinished  paper  not  established  as  codicillary. 

William  Wheeler  sailed  from  Madras  for  England  on  the  1 6th  of 
March,  1811: — he  died  on  the  voyage  on  the  19th  of  May,  of  an  ab- 
scess, which  had  formed  on  his  side  three  weeks  before  his  death; — a 
week  before  hTs  death  he  was  sensible  that  he  could  not  live.     On  the 
day  before  he  left  Madras,  he  made  a  will  of  the  following  tenor: — 
**In  the  name  of  God  Amen,  1  William  Wheeler,  of  Portsmouth, 
in  the  county  of  Southampton,  and  now  of  Madras,  being  about  em- 
barking on  board  the  H.  C.  S.  Anne,  for  Europe;  and  being  in  sound 
mind  and  memory,  make  this  my  last  will  and  testament.      1st,  I  re- 
sign to  the  Almighty  my  sole,  to  be  disposed  of  as4t  may  please  him, 
trusting  it  will  be  recerd  into  the  kingdom,  there  to  enjoy  ever- 
lasting happiness,  and  my  body  to  the  earth  from   whence  it  came. 
2d,  I  give  and  bequeath  unto  each  of  my  uncel  Lewises  children, 
who  now  live  at  Waterford,  near  Portsmouth,  the  sum  of  one  hun- 
dred  pounds  sterling.     3d,    I  give  and    bequeath  unto  my  cousin 
Nothem  Bennetts  son,    Henry  Bennett,  the  sum  of   five   hundred 
pounds  sterling.     4th,  I  give  and  bequeath  unto  my  uncel  Exeus 
children,    and  my  uncel  Morgans  children,  to  be  equally  divided 
among  them,  all  the  remainder  of  my  property,  of  whatever  kind   it 
may  be:  and  I  hereby  wish  R.  Griffiths  to  be  my  attorney,  to  sec 
that  my  poor  relations  receive  all  that  is  due  to  thcni  fium  this  will: 
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in  fact,  I  appoint  the  Mr.  Griffiths  to  act  in  all  matters  that  concern 
ine.  This  is  my  last  will  and  testament,^  written  by  myself,  the  15th 
fifteenth  day  of  Marh,  in  the  year  of  our  Lord  181 1,  one  thousand 
eight  hundred  and  eleven.    Amen. 

.  W.  WHEELER. 
Madras^  ISih  Marshy  1811. 
Witness, 
J.  Baggettj 

This  will  was  proved  in  the  supreme  Court  of  judicature  at  Madras. 
The  three  following  papers,  of  a  testamentary  nature,  were  found  in 
the  writing  desk  of  the  deceased,  on  board  the  vessel,  after  hia  death, 
viz. 

•  (A.) 

Each  of  my  uncel  Lewis   >  «  i  aa 

children  5 

Nathers  son  500 

Morgan  and  Exell  to  get  the  re-    ' 
mainder 

(B.)  (a) 
To  Mrs.  George  or  her  daughters  500 

To  Mrs.  Morgaii  500 

To  Mrs.  H.  the  aboves  sister  5 

Mr.  W.  Sabbin  300 

To  Mr.  Joseph  Head  100 

To  Miss  Morratt,  Madras  100 

6,000 
4,000 
1,000 
1/000 
600 


£  12,600 
(C.) 

*'In  Ihc  name  of  God,  Amen,  I  William  Wheeler,  of  Portsmouth, 
in  the  county  of  Southampton,  and  now  residing  in  Madras,  and  at 
present  am  a  partner  in  the  firm  of  Gri£Slh,  Wheeler,  Griffith,  and  Cook, 
and  being  in  sound  mind  and  memory,  do  make  this  my  last  will  and 
tes  lament. 

<<  1.  1  resign  to  the  Almighty  my  sole  to  be  disposed  of  as  it  may 
please  him,  trustigg  it  will  be  received  into  the  kingdom  of  heaven, 
there  to  enjoy  everlasting  happiness;  and  body  to  the  earth  from  whence 
it  came. 

.  <^2.  I  give  and  bequeath  unto  my  cousin  Morgan,  who  is  married  to 
Mr.  Pottle,  and  I  believe  are  now  living  at  Fareham,  about  ten  miles 
from  Portsmouth,  the  sum  of  6,000/.,  to  be  equally  divided  among  her 
brothers  and  sisters  and  herself. 

*^  3.  I  give  and  bequeath  to  my  cousin  Isabella  Breaden,  eldest 
daughter  of  my  uncel  Exell,  and  her  brothers  and  sisters,  to  be  divided 
equally  between  them,  the  sum  of  4,000/. 

(a)  In  paper  (R.)  there  were  several  other  names,  vith  sums  opposite  to  them, 
bill  bcth  the  names  and  sums  struck  out  with  a  pen. 
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'<  4.  I  give  and  bequeath  unto  cAaster  Henry  Bennett,  who  is  a  son  of 
my  late  cousin  Nathen  Bennett,  and  who  will  be  found  oo  enquiry  at 
Mr.  Morris,  Piercy-street,  Portsmouth,  the  sum  of  1000/. 

<<5.  I  give  and  bequeath  to  my  cousin  Leah  and  Charlotte  Lewes, 
eldest  daughters  of  my  uncel  Lewes,  who  lives  at  Waterford,  the  sum 
of  600/.  or  provided  either  of  them  are  dead,  her  share  to  be  divided 
among  her  sisters/' 

The  three  testamentary  papers,  marked  A.,  B.,  and  C,  were 
found  in  the  writing-desk  of  the  deceased  on  board  the  vessel,  after  his 
death. 

Mrs.  Pottle  propounded  paper  C.  as  codicillary  to  the  will  of  the  15th 
of  March,  1811. 

The  allegation  in  which  it  was  propounded  pleaded,  <'  that  about  a 
week  after  the  deceased  was  confined  to  his  cabin,  an  abscess  broke  in 
his  side,  and  from  that  time  he  was  sensible  of  his  approaching  death, 
and  declared  he  thought  it  impossible  for  him  to  recover; — that,  whilst 
on  shipboard  he  was  reserved  upon  the  subject  of  himself  and  his  af- 
fairs, and  that  he  was  attended  only  by  a  man-servant:  that  he  used, 
prior  to  his  being  confined  to  his  cabin,  to  employ  himself  much  in 
writing  at  his  writing-desk,  corresponding  at  times  with  friends  of  his, 
who  were  passengers  on  board  other  vessels  of  the  fleet,  and  he  was 
frequently  observed  to  destroy  the  papers  he  had  written.     That  after 
becoming  confined  to  his  cabin,  he  again  wrote  at  different  times,  and 
was  particularly  remarked  to  be  employed  in  writing  the  aforesaid  pa- 
pers, A.,  B.,  and  C,  or  some  papers  very  nearly  resembling  the  same 
in  size  and  appearance;  and  from  the  time  of  his  being  so  confined  to 
his  cabin,  he  was  not  observed  to  destroy  any  papers.     That  on  the  se* 
eond,  or  the  third  day,  immediately  preceding  his  death,  being  then 
wholly  confined  to  his  cot,  he  requested  his  servant  to  bring  him  his 
writing-desk,  as  he  Wished  to  write,  dnd  it  was  accordingly  placed  upon 
a  pillow  across  his  knees,  and  he  was  raised  up,  and  supported  by  pil- 
lows at  his  back,  after  which  he  was  left  alone  for  about  an  hour;  when 
his  servant  returning  to  the  cabin,  found  that  he  had  folded  up  together 
several  papers,  upon  some  or  one  of  which  he  had  been  writing;  and 
he,  the  said  deceased,  then  apparently  much  exhausted,  desired   his 
servant  to  lock  up  the  same  in  the  writing-desk,  the  key  of  which  the 
deceased  kept  fastened  to  his  watch-chain,  and  the  same  was  according- 
ly done,  and  from  that  time  till  his  death  the  said  deceased  grew  gra- 
dually weaker  and  weaker,  and  never  again  attempted  to  write,  nor  was 
he,   from  weakness,  at  any  time  able  so  to  have  done.     And  in  the 
evening  of  the  following  day  the  aforesaid  writing-desk  fell  down  from 
the  stand  on  which  it  had  been  placed,  and  the  hinge  was  broken,  and 
there  fell  out  some  pagodas  in  specie,  and  the  aforesaid  papers;  which 
the  deceased  having  observed,  earnestly  desired  them  to  be  replaced 
carefully,  telling  his  servant  not  to  mind  the  money,  as  that  was  of  no 
coDsequeoce  in  comparison  with  the  papers;  and  the  papers,  which  were 
found  to  consist  of  two  small  papers,  folded,  or  wrapped  up  in  a  large 
one,  having  been,  together  with  the  specie,  replaced,  the  desk  was  not 
again  opened  till  after  the  death  of  the  said  deceased/' 

Suoahey  and  Bumaby  opposed  the  admission  of  the  allegation. 
I^hillimore  and  Herbert  supported  it. 
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Judgment. 

Sir  John  Nicholl. 

I  agree  with  the  counsel  for  Mrs.  Pottle,  that  if  this  paper  should 
not  be  inconsistent  with  the  will,  it  might  be  proved  in  conjunction  with 
it  The  rule  is,  that  where  there  is  a  regular  will,— ^and  another  paper 
begun  as  a  new  will  which  the  testator  has  been  prevented  by  the  act  of 
God  from  completing, — the  two  papers  may  be  taken  together  as  the 
will  of  the  deceased,  and  operation  pro  tanto  be  given  to  the  latter  pa- 
per, provided  the  proof  of  final  intention  be  clear:  but  it  will  not  wholly 
revoke  the  former  paper. 

The  present  case,  however,  does  not  fall  within  this  rule  of  law. 

The  deceased  embarked  from  Madras  for  England,  on  the  16th  of 
May,  and  on  the  day  before  executed  a  will;  leaving  legacies  to  differ- 
ent relations,  and  two  bequests  to  his  uncle's  children: — that  will  has 
been  proved  in  India; — shortly  afterwards,  as  he  was  proceeding  in  his 
voyage,  he  is  stated  to  have  entertained  an  intention  to  make  some  al- 
terations in  the  distribution  of  his  property  among  his  own  family. 

Three  papers  arc  before  the  court 

«/?.  is  a  short  abstract  of  the  executed  will. 

B.  is  a  calculation  of  his  property  without  date. 

C  is  the  paper  propounded.  There  are  no  executors  named  in  it; — 
it  contains  no  disposition  of  the  residue; — it  has  no  date, — no  conclu- 
ftion; — it  is  clearly  unfinished; — upon  the  face  of  it  there  is  no  constat 
when  it  was  written; — it  might  have  been  before  the  executed  will; — 
it  might,  and  it  really  appears  to  me  that  it  was,  written  before; — it 
begins  in  regular  form,  and  describes  him  ^^  as  now  resident  at  Ma* 
dras.^^  Compare  this  with  the  inception  of  the  will  written  before  he 
left  Madras; — in  that  he  states  himself  to  be  *'  about  to  embark.''  Pa- 
per C.  could  not  be  copied  from  the  executed  will^  for  he  had  it  not 
with  him. 

It  has  been  urged  that,  from  the  extension  of  the  legacy  to  his  cousin 
Bennett's  son,  it  must  have  been  written  subsequently  to  the  executed 
will; — it  Jiight  have  been  the  reverse,  he  might  have  ascertained  his 
property  to  be  smaller  than  he  expected.  In  the  allegation  nothing  di- 
rect is  pleaded  as  to  the  date. 

As  it  is  unfinished,  and  the  object  of  it  is  to  control  a  will  regularly 
executed  a  short  time  before,  I  must  be  satisfied  that  he  was  prevented 
by  the  act  of  God.  from  the  due  execution  of  it: — independently  of 
this,  there  is  nothing  to  show  that  he  had  made  up  his  mind  to  this  al- 
teration as  far  as  it  goes; — the  deceased  for  three  weeks  was  sensible  of 
the  dangerous  state  of  his  health: — this  paper  was  broken  off  in  the  mid- 
dle, and  there  is  not  a  single  declaration  that  he  ever  meant  to  conclude 
it; — he  expresses.no  wish  on  the  subject, — there  is  no  reference  by  him 
to  any  tcjitamentary  act. 

Upon  the  whole,  the  Court  would  not  be  safe  in  pronouncing  for  this 
paper: — if  all  the  facts  alleged  should  be  proved,  they  would  be  in- 
sufficient to  establish  an  instrument  in  this  very  incomplete  and  uncer- 
tain state,  so  as  to  control  a  will  regularly  executed  a  short  time  pre- 
viously. 

1  shall  reject  this  allegation;  at  the  same  time  it  is  very  proper  that  it 
should  have  been  submitted  to  the  consideration  of  the  Court,  and  I  re- 
commend the  executors  to  pay  the  costs  of  the  proceeding. 


' 
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BUTLER  V.  BUTLER.— p.  37. 

Objections  to  an  inventory  overruled. 

Judgment. 
Sir  John  Nicholl. 

Edvirard  Butler  is  the  party  deceased: — administration  of  his  effects 
was  granted  to  his  widow: — an  inventory  was  called  for  by  four  of  his 
next  of  kin,  two  brothers  and  two  sisters, — which  was  exhibited  in 
November,  1811:  and  the  party  prayed  to  be  dismissed.  She  was  as- 
signed  to  be  so,  if  not  objected  to,  on  the  Bye  Day; — no  objection  was 
taken;  and,  on  the  Caveat  day,  she  was  actually  dismissed. 

Oo  the  first  session  of  Hilary  Term,  the  Proctor  for  the  brothers  and 
sisters  alleged  that  he  had  been  mistaken  on  the  caveat  day;  and  prayed 
still  to  be  allowed  to  object; — this  indulgence  was  granted; — an  allega- 
tion was  asserted,  and  then  waived; — an  act  on  petition  was  gone  into; 
— if  he  did  not  make  good  his  objections,  there  was  some  peril  of  costs, 
for  he  has  kept  the  other  party  three  terms  before  the  Court,  and  put 
him  to  considerable  expense. 

The  objection  to  the  inventory  is  in  three  items,  which  are  said  to 
have  been  omitted; — this  is  a  serious  charge;  fraud  and  perjury  are  al- 
most necessarily  imputed  by  it  to  the  widow; — fraud  by  concealment 
and  onoission: — ^perjury,  in  swearing  that  all  the  articles  of  the  deceas- 
ed's property  were  set  forth  in  the  inventory; — this  charge  has  beea 
answered  by  affidavit,  andMs  now  abandoned;  it  is  Idmitted  that  the 
deceased  had  no  such  property;  and  that  there  is  no  omission  in  the  in- 
ventory. If  the  parties  had  inquired,  they  might  have  satisfied  them- 
selves that  there  was  no  ground  of  suspicion  whatever; — none  for  charg- 
ing the  widow  with  omission; — the  utmost  length  the  Court  would  have 
gone,  would  have  been  to  hold  that,  from  the  declarations  of  the  de- 
ceased, there  was  reasonable  ground  for  inquiry: — a  little  diligent  in- 
quiry and  candid  examination  would  have  cleared  up  this  point 

Wheo  this  point  was  satisfactorily  answered,  (and  it  was  the  only 
question  at  issue)  a  new  objection  was  taken ;  not  to  the  inventory,  but 
to  the  administration.  It  is  said,  that  the  administration  is  taken  out 
under  the  proper  sum;  and  that  the  securities  ought  to  be  called  upon  to 
justify.  The  amount  of  the  property  is  stated  in  the  inventory  at 
3550/.,  and  the  administration  has  been  taken  out  under  3500/.  The 
widow  answers  that  the  whole  amount  of  the  property,  in  value,  is 
3550/.;  but  that  some  of  the  debts  due  to  the  deceased  have  not  been 
received,  and  probably  never  will  be  recovered;  and  if  they  should, 
she  shall  then  take  a  new  administration.  The  Revenue  requires  the 
administration  to  be  taken  to  the  extent  of  the  sum  received, — that  is 
sufficiently  hard, — but  the  administrator  is  bound  to  take  out  the  grant 
to  the  extent  of  the  sum  he  expects  to  receive; — this  is  as  much  as  the 
widow  can  in  this  case  expect  to  receive. 

This  appears  to  me  a  mere  frivolous  objection;  why  was  it  not  taken 
as  soon  as  the  inventory  was  exhibited?  The  turning  round  in  this  way, 
so  far  from  protecting  the  party  from  costs,  is  a  strong  additional  ground 
for  them; — and  it  is  lenient  in  the  Court  not  to  condemn  in  the  whole 
costs; — ^but  I  shall  condemn  in  those  costs  which  have  arisen  subsequent 
to  the  second  session  of  last  Easter  Term. 
Vol.  I.  23 
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With  respect  to  the  securities  justifying^  it  is  no  part  of  the  present 
itition; — the  petition  relates  only  to  the  inventory,  and  the  omission 
the  inventory. 


ARCHES  COURT  OF  CANTERBURY, 

COOKE  V.  COOKE— p.  40. 


{Jin  Jippealfrom  the  Commissary  Court  of  the  Dean  and  Chapter  of 

St.  Paul's.) 


A  moiety  of  the  husband's  property  giyen  to  the- wife  for  permanent  alimony— 
but  given  from  the  date  ot  the  sentence^  and  not  from  the  return  of  the  cita- 
tion. 

Judgment. 
..     SiK  John  Nicholl. 
oj^^tf .  This  was  originally  a  suit  by  reason  of  adultery,  brought  by  Hannah 
f/A  S,    Fo^  Cooke,  against  Richard  Cooke,  her  husband: — the  wife  succeeded 
/         in  that  suit; — ^the  judge  pronounced  the  libel  proved,  (Michaelmas  Term, 
Nov.  9,   1811,) — and  decreed  a  separation: — that  sentence  has  been 
acquiesced  in; — the  delinquency,  therefore,  of  the  husband  has  been 
established,  and  is  admitted.    The  Court  below  then  proceeded  to  allot 
a  permanent  alimony  to  the  wife; — no  alimony  during  the  suit  had  been 
applied  for; — but,  as  the  wife  had  a  separate  income,  it  was  understood 
that  an  application  for  any  further  allowance,  during  the  suit,  as  ali- 
mony, would  be  resisted;  and  she  remained  content  with  her  sepa- 
rate allowance.     I  consider  this  as  tantamount  to  alimony  during  suit. 

The  question  afterwards  (March  6, 1818,}  came  on  as  to  the  allot- 
ment of  permanent  alimony; — and  the  husband  has  appealed  to  this 
Court,  complaining  that  too  large  a  sum  has  been  allotted  to  the  wife: 
and  the  question  which  the  Court  has  now  to  decide,  is,  whether  the 
sum  allotted  be  too  large  or  not 

Now,  although  alimony,  that  is,  the  allowance  to  be  made  to  a  wife 
for  her  maintenance,  either  during  a  matrimonial  suit,  or  when  she  has 
proved  herself  entitled  to  a  separate  maintenance, — is  said  to  be  discre- 
tionary with  the  Court;  but  it  is  a  judicial,  not  an  arbitrary  discretion, 
which  is  to  be  exercised;  and  therefore,  it  is  clearly  a  subject  of  appeal: 
at  the  same  time,  upon  a  point  where  there  is  no  other  rule  or  criterion 
to  guide  than  the  boni  viri  arbitrium,  it  is  only  upon  a  strong  difference 
of  opinion  where  the  Court  of  appeal  would  be  disposed  to  disturb  the 
sentence. 

The  first  point  to  be  ascertained,  is  the  meaning  and  extent  of  the 

sentence; — the  words  are  **  The  Judge  allotted  the  sum  o/450L  per 

annum,  in  addition  to  the  income  which  she  {the  un/e)  now  receives 

in  her  own  right,  to  be  paid  her  as  permanent  alimony,  to  be  com^ 

putedfrom  the  return  of  the  citation,  and  to  be  paid  quarterly.*^ 

It  does  not  appear  upon  the  face  of  the  sentence,  what  it  is  that  the 
wife  receives  **  in  her  own  right f' — there  is  no  statement  of  the  sum. 
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nor  is  there  any  reference  in  the  sentence  itself  to  any  income,  or  to  any 
part  of  the  proceedings  in  which  that  income  is  mentioned. 

lo  the  first  article  of  the  allegation  of  faculties,  certain  property  is  re- 
ferred to  of  that  description,  and  it  amounts  to  about  89/.  a  year,  besides 
a  house  worth  about  SO/,  annually: — the  answers  to  this  article  admit 
these  statements;  but  in  the  answers  to  the  eighth  article  it  is  stated, 
that  besides  this  property,  which  was  settled  on  the  wife  before  marriage, 
there  was  a  further  settlement  in  1815,  subsequent  to  the  marriage,  of 
162/.  annually.  An  affidavit  has  been  also  made  by  the  wife,  in  which 
she  states  the  joint  amount. 

It  IS  not  quite  clear  whether  the  450/.  was  in  addition  to  both  of  these 
settlements,  or  only  to  one.  I  have  enquired  whether  any  thing  passed 
in  the  Court  below,  or  was  understood  there  by  the  parties,  which  would 
afibrd  a  construction  of  the  sentence  in  this  respect;  and  no  answer  has 
been  given:  It  must,  therefore,  seek  the  construction  from  the  expres- 
sions;— the  words  are  *^in  addition  to  the  income  which  she  now  re- 
ceives in  her  own  right ;^^ — these  words  are  only  applied  to  the  property 
mentioned  in  the  first  article,  and  in  her  answers  to  that  article: — there 
it'is  expressly  so  described;  but  no  such  expression  is  cited  either  in  the 
answers  to  the  eighth  article,  or  in  her  affidavit,  as  applied  to  the  second 
settlement,  viz.  the  one  made  after  marriage.  The  450/.  therefore  must 
be  construed  as  additional  to  the  sum  secured  by  settlement  before  mar- 
riage, and  not  to  include  the  subsequent  settlement. 

This  property  consists  of  three  tenements,  which  together  are  let  for 
99/«  per  annum,  and  a  house  in  which  the  parties  resided,  worth  now 
about  80/.  per  annum: — the  husband  has  retained  possession  of  this  house 
during  the  suit:  but  he  has  now  declared  in  acts  of  Court,  that  he  is 
ready  to  deliver  it  up  with  the  improvements,  to  his  wife;  taking  then 
the  house,  in  its  improved  state,  at  80/  ,  the  other  tenements  at  99/.,  and 
the  450/.,  (the  whole  alimony  allotted)  taken  together,  would  amount 
to  nearly  630/.,  subject  however  to  the  property  tax. 

The  question  is,  whether  this  be  too  large  a  proportion  out  of  the  joint 
fund  ? 

It  IS  unnecessary  to  ascertain  to  a  few  pounds,  the  exact  amount  of  the 
property;  but  it  is  to  be  observed  that  in  the  particulars  of  the  property 
in  possession  of  the  husband,  amounting  to  800/.  per  annum,  he  has 
deducted  the  property-tax  and  all  other  outgoings,  and  besides  this  he 
has  the  advantage  of  having  the  amount  taken  upon  the  representation 
given  by  himself,  in  his  own  answers;  so  that  the  sum  allotted  to  the 
wife  is  rather  less  than  a  moiety  of  the  joint  stock;  of  this  not  less  than 
800/.  per  annum  has  been  derived  from  the  wife. 

It  has  been  truly  stated  that  there  is  a  material  distinction  between 
permanent  alimony,  and  alimony  during  suit;  it  is  unnecessary  to  enter 
into  the  reasons  for  this;  they  are  obvious: — it  is  sufficient  that  such  is 
the  rule  of  the  Court.  • 

In  Biggs  V.  BiggSj  Consist,  of  London,  May  28,  1791,  the  alimony /^ya*^^< 
during  suit  was  40/. ;  the  permanent  alimony  was  75/.  ^  /,  j  ^. 

In  The  Countess  of  Pomfret  v.  The  Earl  of  Pom  fret ^  though  there 
was  a  large  fortune,  and  the  husband  had  to  maintain  the  rank  and  dig- 
nity of  the  peerage,  one  third  was  given,  i.  e.  4000/.  out  of  13,000/.  Cer- 
tainly, the  wife  had  brought  a  large  fortune,  but  then  she  was  elevated 
JB  rank  by  the  marriage.  t   *.  } 

In  Taylor  v.  Taylor^  Arches,  May  14,  1796,  the  income  was  about-^^7»^4 
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300/.  and  a  moiety  was  given ;'it  was  certainly  proved  in  that  case,  that  a 
large  proportion  of  the  fortune  came  from  the  wife;  but  it  furnishes  a 
precedent  for  a  moiety:  it  is  said  that  in  that  case  the  income  was  small- 
er, and  that  the  Court  always  gives  a  larger  proportion  where  the  in- 
i  come  is  small;  there  may  be  good  reasons  for  giving  less  where  the  ques- 
tion is  on  alimony  during  suit;  when  the  wife  is  to  live  in  seclusion,  and 
wants  a  mere  subsistence; — but  on  a  question  of  permanent  alimony, 
where  the  delinquency  of  the  husband  is  established,  and  especially 
where  a  large  proportion  of  the  fortune  comes  from  the  wife,  the  same 
considerations  do  not  apply: — nay,  they  may  be  inverted; — it  is  the  de- 
linquent, then,  who  should  have  the  mere  subsistence,  and  who  ought 
to  live  in  retirement;-^the  larger  the  fortune  is,  the  less  reason  there  is 
why  the  wife  should  be  deprived  of  any  of  her  property  to  support  a  vi- 
cious and  profligate  husband: — but,  without  going  the  length  of  this  rea- 
soning, the  case  of  Taylor  affords  a  precedent  for  a  moiety.  In  some 
cases,  even  of  small  property,  certainly  a  less  proportion  has  been  given; 
but  in  those  cases  the  husband  has  acquired  his  subsistence  by  his  own 
personal  exertions. 

In  Biggs  V.  Biggs,  75L  was  given ;  the  husband  was  a  seller  of  ven- 
ison, and  his  income  stated  to  be  300/. 

In  Dawson  v.  Dawson,  Consist  of  London,  July  23, 1802,  80/.  was 
given;  the  husband  was  a  working  jeweller,  and  his  income  stated  to  be 
300/. 

In  the  present  case,  the  bulk  of  the  fortune  comes  from  the  wife; 
and  the  husband,  so  far  from  increasing  the  property  by  his  own  exer- 
tion, has  neglected  and  given  up  his  business,  and  is  living  in  a  state  of 
open  adultery. 

I  quite  concur  in  all  that  has  been  said,  as  to  its  being  a  part  of  the 
duty  of  every  Court  of  Justice  to  guard  the  public  morals  of  society, — 
this  principle  has  been  fully  established,  and  forcibly  applied  to  cases 
where  the  husband  is  the  injured  party: — on  this  principle  pecuniary  da- 
mages are  awarded  in  other  Courts; — and  where  the  husband  is  the  de- 
linquent, and  the  wife  the  injured  party,  the  same  principle  may  be 
justly  applied,  not  vindictively,  nor  excessively,  but  reasonably  and 
moderately. 

In  this  instance  the  husband  raised  himself  to  independence  and  a£9u- 
ence  by  marrying  this  young  woman;  he  has  not  only  injured,  but  in- 
sulted her  by  debauching  a  maid-servant,  who  lived  at  the  adjoining 
house; — for  this  servant  he  has  taken  a  house,  and  for  her  society  he  has 
abandoned  the  society  of  his  wife; — ^he  has  children  by  her,  and  receives 
his  friends  in  the  house,  and  introduces  her  to  them  as  his  wife. 

It  is  a  most  offensive  case; — if  he  violates  the  marriage  contract,  it 
might  be  equitable  perhaps,  that  he  should  lose  the  whole  benefit  of  it, 
and  be  obliged  to  give  up  the  whole  of  the  wife's  property;  at  all  events, 
it  would  be  most  unjust  that  the  wife  should  be  deprived  of  any  consi- 
derable portion  of  the  property  she  brought,  in  order  to  support  the 
husband  in  public  scandal,  and  to  enable  him  to  continue  his  adulterous 
connexion,  and  provide  for  the  issue  which  are  the  fruits  of  it. 

Construing  the  sentence  therefore,  as  I  have  done,  I  do  not  think 
that  the  learned  Judge  went  too  far  in  the  additional  sum  which  he  al- 
lotted. I  am,  therefore,  in  no  degree  disposed  to  disturb  that  part  of 
the  sentence,  except  so  far  as  to  add  some  words  to  it  in  order  to  ren- 
der the  meaning  more  clear  and  certain. 


^'^■if^J-Jc/^ji./^A 
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In  respect  to  the  time  from  which  the  alimony  is  payable,  namely, 
from  the  return  of  the  citation,  this,  I  apprehend,  is  contrary  to  the  rule 
of  the  Court,  and  to  the  reason  of  the  thing.  No  alimony  was  expressly 
allotted  during  the  suit;  but,  on  the  one  hand,  as  what  she  was  willing 
to  receive  as  a  sort  of  separate  allowance,  while  she  was  living  under 
his  roof,  without  the  payment  of  either  rent  or  taxes,  (in  the  hope,  pro- 
bably, of  reclaiming  her  husband)  is  no  criterion  for  permanent  alimony; 
80,  on  the  other  hand,  I  can  see*no  ground  to  depart  from  the  ordinary 
rule  of  these  Courts,  by  carrying  back  the  permanent  alimony  beyond 
the  date  of  the  sentence. 

It  is  clear  from  several  cases  that  the  true  rule  of  the  Court  is  to  de- 
cree permanent  alimony  from  the  date  of  the  sentenca 

In  Taylor  v.  Taylor  no  time  was  specified;  the  sentence  and  the  de- 
cree iax  alimony  passed  on  the  same  day;  and^  therefore,  the  alimony 
must  have  been  from  the  date  of  it. 

In  Biggs  V.  Biggs  the  rule  is  more  manifest; — the  alimony  during 
the  suit  was  40/. ; — it  was  increased  to  75/.  from  the  date  of  the  sentence. 

This  case  is  directly  in  point,  and  under  the  authority  of  it  I  feel  bound 
to  reverse  this  part  of  the  sentence. 

Accordingly  the  Court  pronounced  for  the  appeal  and  complaint  made//>^'^/ 
and  interposed  in  this  behalf,  and  retained  the  principal  cause,  and  there-^/ 
in  a£Srmed  so  much  of  the  decree  appealed  from  as  allotted  the  sum  of 
450/.  per  annum^  as  alimony,  to  Hannah  Fox  Cooke,  the  respondent, 
in  addition  to  the  income  described  to  be  received  by  her  in  her  own 
rights  so  far  as  such  income  arises  from  the  property  mentioned  in  the 
first  article  of  the  allegation  of  faculties  admitted  in  this  cause,  including 
the  leasehold  bouse  situate  in  the  terrace,  Kentish  Town,  with  its  im- 
provements, and  in  its  present  condition,  agreed  to  be  delivered  up  to 
her  by  a  declaration  made  by  Richard  Cooke,  the  appellant,  in  acts  of 
Court,  on  the  third  session  of  this  term,  but  directed  that  any  sum  re- 
ceived by  the  said  Hannah  Fox  Cooke,  since  the  sentence  given  in  the 
Court  below,  or  which  may  hereafter  be  received  by  her  under  a  certain 
settlement  alleged  to  have  been  made  subsequent  to  her  marriage  with 
the  said  Richard  Cooke,  and  to  amount  to  162/.  per  annum,  shall  be  con- 
sidered as  a  part  of  the  450/.  so  allotted,  and  not  as  part  of  the  income 
received  by  the  said  Hannah  Fox  Cooke  in  her  own  right,  and  moreo- 
ver reversed  so  much  of  the  said  decree  appealed  from  as  directed  the 
said  sum  of  450/.  per  annum  to  be  computed  from  the  return  of  the  ci- 
tation issued  in  the  Court  below,  and  directed  the  same  to  be  computed 
from  the  day  of  the  sentence  in  the  said  Court;  and  further  directed  the 
costs  to  be  paid  by  the  appellant,  and  directed  a  monition  to  issue  against 
Mr.  Cooke  for  the  payment  of  the  alimony  due. 


HARLEY  V.  BAGSHAW.— p.  48. 
Three  papers  established  as  containing  together  a  will. 

JtrneMEiTT. 

Sir  John  Nicholl. 

Several  papers  are  propounded,  as  the  will  of  Mrs.  Anne  Newton; — 
they  are  propounded  by  Miss  Harley,  a  legatee,  and  opposed  by  Mr. 
Bflfl^haw,  the  brother  of  the  deceased. 
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Besides  the  papers  propounded,  there  are  two  testamentary  instruments 
of  a  much  earlier  date.— The  deceased  was  a  widow,  possessed  of  very 
considerable  properly,  who  resided  in  Harley-street:  all  the  papers  are 
in  her  own  handwriting. 

No.  1.13  the  inception  of  a  will,  in  which  no  great  progress  had  been 
made,  the  deceased  having  only  written  down  the  side. 

No.  2.  is  a  long  will  consisting  of  two  sheets  of  paper,  fully  written, 
signed  by  the  deceased  in  several  parts;  the  last  date  is  Jan.  16,  1808; — 
the  first  date  is  June  1,  1804:  there  is  another  of  Nov.  1804;  and  others 
of  the  5th  of  Feb.  and  6th  of  Jan.  1806.  It  appears  to  have  been  the 
habit  of  the  deceased  to  write  her  will  at  different  times; — adding  to  it 
from  time  to  time,,  and  whenever  she  ceased  writing  to  subscribe  the 
date;  and  this  she  did,  even  though  she  wrote  at  different  times  in  the 
same  day.  The  presumption  is,  that  it  was  so  dated,  and  so  signed,  to 
give  it  effect  as  far  as  she  had  proceeded; — and  possibly  she  had  been  told 
that  any  paper  in  her  own  handwriting,  and  signed,  would  be  a  valid 
disposition  of  her  personal  property. 

No.  3  is  a  new  will  also,  in  two  sheets  of  paper,  fairly  written,  but 
in  the  same  manner  as  in  No.  2.; — the  first  date  is  12th  March,  1806; 
at  the  end  of  the  third  page  this  is  signed; — there  are  likewise  other 
entries  in  1806,  which  are  also  signed.  In  the  second  page  of  the  third 
sheet  there  is  a  recital  that  two  of  the  executors  are  dead,  and  that  the 
third  is  in  South  America;  and  there  is  the  appointment  of  Miss  Har- 
ley,  daughter  of  the  bishop  of  Hereford,  as  sole  executrix;  this  is  dated 
May  1811,  and  signed: — after  this  she  proceeds  to  made  additional  be- 
quests;— she  stops,  dates,  and  signs  at  several  different  places; — the  final 
signature  is  in  1811. 

No.  4  is  a  very  short  instrument,  commencing  in  1806;  it  is  revoca- 
tory of  a  particular  legacy; — it  id  finally  dated  in  1811; — it  clearly  re- 
fers to  No.  3,  and  was  altered  at  the  same  time. 

No.  5  begins  a  new  will,  and  was  manifestly  so  intended  when  ori- 
ginally commenced; — after  introductory  words,  it  appoints  Miss  Har- 
ley  sole  executrix,  and  is  dated  5th  June,  1811;  it  afterwards  goes  oh  to 
give  legacies  to  the  same  persons  as  in  No.  3;  there  are  two  or  three 
stops,  and  signatures,  but  they  are  all  of  the  same  date,  viz.  5th  June, 
1811. 

Looking  at  all  these  papers  together,  it  is  highly  probable  that  the 
deceased  in  No.  5,  had  not  gone  so  far  as  she  intended;  she  had  many 
other  objects  of  bounty,  and  there  is  no  disposition  of  the  residue:  com- 
paring it  with  former  papers,  and  with  the  habits  of  the  deceased,  it 
looks  as  if  she  had  broken  off  in  the  middle  of  what  she  intended  to  be 
a  new  will;  but  which  was  not  to  revoke  and  supersede  others,  unless 
finished. 

It  has  been  contended,  that  the  instrument  being  dated,  and  signed 
at  the  end,  the  Court  cannot  go  into  the  consideration  of  parol  evi- 
dence as  to  intention;  if  it  was  a  new  will  completed,  parol  evidence 
could  not  be  gone  into  as  to  the  construction;  but  in  this  case  quo  animo 
it  was  written;  whether  it  was  signed  in  order  to  finish  it,  or  whether 
it  was  incomplete  and  imperfect,  is  a  preliminary  question,  which  this 
Court  is  bound  to  entertain; — it  must  enquire  into  the  fact  of  the  inten- 
tion with  which  it  was  written;  that  intention  may  be  collected  from 
other  papers  and  parol  evidence. 

In  the  case  of  Matthews  yJVarner,  4  Ves.  jun.  186,  it  was  held,  that 
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in  the  Court  of  Probate  all  circumstances  were  to  be  taken  together  to 
ascertain  whether  it  was  a  temporary,  or  permanent  act;  the  paper  in 
that  case  was  signed,  but  it  was  uncertain  whether  it  was  perfect  or  in- 
complete. 

This  paper  was  written  by  the  deceased  herself,  a  female  unacquaint- 
ed with  business;  if  it  is  satisfactorily  shown  that  it  was  intended  at 
first  afl  an  entire  new  will,  yet  afterwards  as  codicillary,  there  is  no  rule 
of  law  to  exclude  evidence  of  intention;  it  is  the  very  province  of  the 
Court  of  Probate  to  enquire  into  it. 

Suppose  she  had  signed  this  paper  in  the  presence  of  witnesses,  de- 
claring that  she  was  unable  to  go  on,  and  that  she  signed  it  as  giving 
effect  to  alterations  pro  tanto,  and  to  be  taken  as  a  codicil;  surely,  on 
inquiring  in  this  Court,  as  to  the  factum,  we  must  receive  evidence  of 
that  intention. 

This  paper,  (No.  5,)  contains  no  revocatory  clause; — no  disposition 
of  the  residue; — if  it  is  a  complete  and  finished  paper,  it  does  not  re- 
quire a  clause  of  revocation; — but  if  it  is  unfinished,  it  will  not  totally 
revoke.  In  such  a  case,  though  originally  intended  as  a  new  will,  yet  if 
it  is  not  finished  it  can  only  operate  in  conjunction  with  the  other  pa- 
per; it  supersedes  the  other  pro  tanto; — and  both  must  be  considered  as 
containing  together  the  will. 

In  Goldwyn  and  Asptnwall  v.  Coppell^  there  was  a  will  regularly 
executed  in  Jamaica.  The  deceased  gave  instructions  for  an  entire  new 
will; — before  he  had  disposed  of  the  residue  he  became  incapable; — the 
Court  pronounced  for  the  two  papers,  as  containing  together  the  will. 

This  has  been  the  constant  doctrine  of  the  Court;  where  instructions 
are  finished  they  are  not  revoked  by  an  unfinished  paper,  except  as  far 
as  it  goes; — the  law  presumes  that  the  testator  would  have  adhered  to 
the  remainder. 

In  this  case  the  Court  is  not  left  to  presumption;  the  proof  of  inten- 
tion 18  satisfactory,  if  the  evidence  is  admissible,  and  if  the  witnesses  are 
to  be  believed: — the  witnesses,  it  is  true,  are  releasing  witnesses,  but 
they  are  competent  witnesses; — the  Court  must  hear  them  with  caution; 
but  their  evidence  is  so  confirmed  that,  unless  they  have  corruptly  de- 
posed, no  doubt  exists  of  the  deceased's  intention. 

The  deceased  being  in  very  ill  health,  removed  in  May  from  Harley- 
street,  to  lodgings  in  the  Edgeware  road: — on  the  5th  of  Juoe  she  told 
her  maid  ^Uhat  she  was  going  to  copy  her  will,  which  she  had  altered 
in  Harley-street  in  May."  Mr.  Griffiths,  the  apothecary,  confirms 
this; — he  states,  *'  that  he  found  the  deceased,  one  day  in  June,  with 
papers  before  her,  which  she  put  into  a  box,  saying,  the  will  was  in  the 
box,  and  she  was  writing  it  over  again." — This  box,  with  the  papers 
in  it,  was  delivered  to  Miss  Harley  in  her  lifetime; — the  deceased, 
then,  did  not  intend  to  revoke  the  former  will,  but  to  copy  it;  and 
though  she  might,  in  so  doing,  make  alterations  in  form  and  substance, 
yet  the  effect  will  not  be  to  revoke,  but  merely  to  alter  as  far  as  it  has 
gone. 

The  deceased  became  worse,  and  did  not  go  on  to  write  after  the  5th 
of  June;  but  she  repeatedly  and  anxiously  declared  to  her  maid,  and 
the  woman  who  attended  her,  that  the  will  she  had  altered  in  Harley- 
street  was  to  stand  good,  if  she  did  not  complete  the  other,  and  that  the 
other  was  to  be  codicillary. 

There  is  a  particular  conversation  deposed  to,  as  having  taken  place 
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on  the  14th  of  Juoe: — the  deceased  having  become  very  weak,  declares 
to  three  persons  earnestly  desiring  them  to  entreat  her  brother,  to  carry 
her  intentions  into  effect,  <<  /  mean,  she  said,  my  will  I  altered  in 
Harlet/'Street,  in  May  laatj  and  my  last,  I  mean  my  two  last  wills  to 
stand  good;''  two  witnesses  depose  to  this.  Mn  Bagshaw,  in  his 
answers,  admits  the  same  in  effect,— that  the  deceased  requested  he 
would  not  oppose  her  will;  his  admission  strongly  confirms  the  repre- 
sentation of  the  witnesses,  that  there  was  a  solemn  declaration,  a  sort  of 
formal  publication  of  these  papers,  as  containing  together  her  will. 

On  the  18th  of  June,  also,  the  day  before  her  death,  she  recognized 
the  paper  No.  3,  by  referring  to  a  legacy  left  in  it  to  Sir  Walter  Far- 
quhar. 

Edwardes,  the  deceased's  maid,  says,  that  '^  she  verily  believes  the 
deceased  intended  the  papers  3,  and  5,  down  to  the  time  of  her  death, 
should  operate  as  her  will;''  and  Worthing  says,  that  the  deceased 
often  expressed  in  the  strongest  terms  that  the  will  she  altered  in  Har- 
ley-street,  and  her  last,  were  to  stand  good,  and  not  to  be  disputed." 

This  evidence  taken,  with  her  declaration  to  the  apothecary,  <^  that 
her  will  was  in  the  box,  and  that  she  was  writing  it  over  again;*'  with 
the  admissions  of  Mr.  Bagshaw  in  his  answers,  satisfy  me  that  the  de- 
ceased did  not  intend  to  revoke  No.  3,  but  wished  the  instruments 
taken  together  to  be  considered  as  her  will. 

I  pronounce,  therefore,  for  Nos.  3,  4,  and  5,  as  containing  together 
the  will  of  the  deceased. 


DAMPIER  and  DAMPIER  v.  COLSON.— p.  54. 

The  application  of  a  married  sister  to  be  joined  in  an  administration  with  her 

two  brothers,  overruled. 

JuDGBfENT. 

Sir  John  Nicholl. 

The  deceased  died  leaving  a  widow,  two  sons,  and  a  daughter; — ^he 
made  a  will,  appointing  his  wife  executrix,  and  residuary  legatee  for 
life;  and  gave  her  the  power  of  disposing  of  the  residue  among  her 
children;  but,  if  she  made  no  disposition,  then  it  was  to  go  between 
them  in  thirds. — The  widow  is  in  a  state  of  mental  imbecility,  so  that 
she  can  neither  take  probate,  nor  at  present  make  any  disposition  of  the 
residue. 

The  parties  before  the  Court  are,  the  two  sons  and  the  daughter,  the 
substituted  residuary  legatees. — The  sons,  Edward  Dampier,  and  the 
Rev.  John  Dampier,  pray  the  administration  jointly  to  them. — ^The 
daughter,  Mrs.  Colson,  who  is  a  married  woman,  prays  to  be  joined  in 
the  administration;  to  this  the  brothers  object:  Mrs.  Colson  then  prays 
that  a  joint  nominee  may  be  fixed  upon. 

Now,  Jirsty  the  two  sons,  who  are  willing  to  take  it  together,  have  a 
majority  of  interests. 

In  the  next  place,  it  is  not  the  practice  of  the  Court  to  force  a  joint 
administration  upon  unwilling  parties;  and,  therefore,  it  would  not 
compel  the  brothers  to  admit  Mrs.  Colson  to  be  joined  with  them. 

In  the  third  place,  it  is  not  the  practice  of  the  Court  to  grant  from 
the  residuary  legatees,  to  a  no:ninee,  where  the  parties  cannot  agree. 
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It  is  stated  that  the  sons  are  indebted  to  the  estate,  but  I  do  not  see 
the  strength  of  that  objection; — they  must  produce  an  inventory; — 
they  must  charge  their  dfebt  as  part  of  the  property: — the  other  party 
will  have  as  full  means  of  investigating  whether  it  is  paid  in  part  or  not, 
as  if  she  were  to  be  joined  with  them,  perhaps  better.  The  adminis- 
trators must  give  security; — I  do  not  see  what  risk  there  is  to  the  es- 
tate, or  what  disadvantage  it  is  placed  under. 

But  there  is  another  ground  which  alone  would  guide  the  discretion 
of  the  Court,  if  there  was  nothing  else  to  guide  it;  the  deceased  has 
made  the  two  sons  trustees  for  the  daughter's  share,  for  herself  for  life, 
and  then  for  her  children; — there  is  also  some  of  the  property  given  by 
will  in  the  same  manner  to  the  two  sons,  in  trust  for  Mrs.  Colson;  by 
appointing  the  sons  administrators,  they  will  have  an  opportunity  of 
executing  this  trust;  but  if  Mrs.  Colson  is  joined  with  them,  she  will 
have  the  property  at  least  jointly,  and  she  and  her  husband  may  dissi- 
pate it,  and  the  trust  may  be  defeated: — it  is  clearly  not  the  intention 
of  the  deceased  that  Mrs.  Colson  or  her  husband  should  have  the  pos« 
session  even  of  this  third,  or  the  manpgement  of  his  property;  the  two 
sons  are  the  testator's  own  trustees;  they  are  his  nominees. 

I  reject  Mrs.  Colson's  petition,  and  decree  administration  with  the 
will  annexed,  to  Edward  and  John  Dampier. 

Iq  respect  to  costs,  I  really  see  no  ground  on  which  Mrs.  Colson 
contended  for  the  administration; — I  think  this  is  rather  a  case  which 
calls  for  costs,  as  the  opposition  is  frivolous  and  unfounded. 

Costs  given. 


REEVES  V.  FREELING p.  56. 

The  Court  exercises  a  discretion  as  to  the  sort  of  inventory  It  requires  from  an 

administrator. 

Probate  of  the  will  of  John  Reeves,  had  been  granted  to  the  execu- 
tors, but  was  called  in  by  a  son  of  the  deceased,  who  had  been  advanced 
in  his  father's  lifetime,  and  was  no  further  benefitted  under  the  will 
than  as  a  contingent  legatee;  the  will  was  proved  in  solemn  form  of 
law,  and  probate  decreed  to  the  executors. 

Lushingtonj  for  the  executors^  prayed  costs. 

Per  Curiam, 

The  son  had  a  right  to  put  the  executors  on  proof  of  the  will;  I  shall 
certainly  not  give  costs. 

Swabey^for  the  soriy  prayed  an  inventory,  and  stated  that  the  con- 
tingent interest  of  his  party  was  sufficient  to  entitle  him  to  it. 

JLfishingtony  contra,  denied  the  right  of  the  adverse  party  to  an  in- 
ventory; and  said,  that  in  this  case  it  would  be  attended  with  great  dif- 
ficulty, as  the  deceased  was  engaged  in  a  banking-house,  aird  his  profits 
would  not  be  concluded  till  May,  1813. 

Judgment. 

Sir  John  Nicholl. 

I  have  known  the  Court  exercise  a  judgment  on  these  questions,  par- 
ticularly in  complicated  cases. 

It  cannot  be  necessary  for  the  party  to  enter  into  all  the  accounts  of 
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the  banking-house;  the  Court  will,  in  this  instance,  exercise  a  discretion 
as  to  the  sort  of  inventory  it  will  accept: — it  cannot  be  difficult  to  make 
one  out;  there  must  be  an  account  for  the  rest  of  the  family;  and  though 
the  person  calling  for  the  inventory  has  but  a  contingent  interest^  he 
has  a  right  to  a  constat  of  the  effects. 


BROUNCKER  and  COOKE  v.  BROUNCKER-— p.  57. 

Probate  refused  to  a  codicil  signed  and  executed. 

Lewis  William  Brottncker,  Esq.  of  Barford  Hall,  in  the  county  of 
Wilts,  died  on  the  29th  of  Jan.  1812.  On  the  21st  of  same  month,  he 
had  executed  a  formal  will  of  considerable  length,  drawn  up  by  Mr. 
Cooke,  his  solicitor,  containing  a  complete  disposition  of  his  property; 
— this  will  was  propounded  by  the  executors,  and  was  not  opposed;  but 
a  codicil,  dated  three  days  only  subsequent  to  this  instrument,  was  pro- 
pounded also  on  the  behalf  of  the  younger  children  of  the  testator.  The 
deceased  left  a  widow  and  nine  children;  his  personal  property  amounted 
to  about  70,000/. 

The  codicil  was  as  follows: — 

Barford  House^ 
Jan.  24ihf  1812. 

*^  I  am  desired  by  L.  W.  Brouncker,  to  request  that  his  executors 
will  make  the  fortimes  of  his  eight  younger  children  to  consist  of  ten 
thousand  pounds  stock,  instead  of  five  thousand,  which  he  had  given 
them  by  a  will  made  by  George  Cooke,  Esq.  and  executed  in  the  pre- 
sence of  the  Rev.  George  Chandler,  of  Dalkeith  House,  (Scotland,  Duke 
of  Buckleughs)  John  Hooper,  surgeon,  of  the  village  of  Downton,  and 
Margaret  Hawes,  governess  to  L.  W.  Brouncker^s  children,  on  the 
21st  of  January,  one  thousand  eight  hundred  and  twelve.  The  same 
to  arise  from  the  stock  stated  for  the  five  thousand  stock  mentioned  in 
the  said  will.  The  abovementioned  will  to  continue  in  effect  to  all  the 
other  purposes  therein  contained. 

"MARY  STRODE. 

'*If  the  alteration  for  which  these  directions  have  been  given  has  been 
already  made,  namely,  five  additional  thousand  pounds  stock,  this  pa- 
per is  not  to  be  of  any  effect. 

"  Mary  Strode. 

'^  Further  added  by  L.  W.  Brouncker's  desire;  this  memorandum  I 
consider  as  a  codicil  to  my  will. 

"  L.  W.  Brouncker. 
"  Witness,  Richard  Fowler,  M,  D. 
Mary  Strode^ 

Jenner  and  Phillimorej  in  support  of  the  codicil. 

Swabey  and  Lushingtorij  contra. 

Judgment. 

Sir  John  Nicholl. 

The  deceased,  Lewis  William  Brouncker,  died  on  Wednesday,  the 
29th  of  January.  1812.  The  codicil  propounded  is  dated  on  the  24th 
of  January,  1812.     The  deceased  is  stated  to  have  been  possessed  of  a 
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very  considerable  fortune,  about  70,000/.  sterling,  in  money,  and  a 
landed  estate  worth  about  4000/.,  the  whole  producing  about  3,500/., 
per  annum.  This  estate  is  charged  with  two  annuities,  amounting  to 
160/.  per  annum;  a  settlement  on  his  wife  of  500/.  per  annum;  and 
2000/.  generally  on  his  younger  children. 

On  the  21st  of  January,  three  days  only  before  the  date  of  the  codicil, 
the  deceased  executed  a  complete  and  long  will,  in  full  form,— contain- 
ing a  just  and  proper  disposition  of  his  property; — it  is  of  considerable 
length,  and  must  have  taken  considerable  time  in  making;  even  the 
draft  which'  is  before  the  Court  has  the  appearance  of  having  been  pre- 
pared a  considerable  time.  He  had  an  eldest  son  and  eight  younger 
ehildren: — ^by  this  will  he  gives  an  additional  annuity  to  his  wife  of 
500/.,  making  her  provision  1000/.  per  annum,  besides  a  legacy  of  1000/., 
and  all  his  plate,  linen,  furniture,  &c. ;  and  he  bequeaths  5000/.  3  per 
cents,  to  each  of  his  younger  children. 

By  the  codicil  now  propounded,  the  fortune  of  the  younger  children 
is  doubled;  5000/.  3  per  cents,  additional  is  given  to  them; — so  that 
there  are  80,000/.  3  per  cents.,  nearly  50,000/.  sterling,  given  to  the 
younger  children,  which  will  not  leave  a  sufficiency  to  cover  the  annuity 
to  the  widow,  and  the  other  charges  on  the  estate; — and  must  leave  the 
eldest  son  destitute. 

It  is  pleaded  that  the  deceased  had  a  strong  affection  for  his  eldest 
son;  there  is  no  particular  proof  of  this; — but  it  is  clearly  proved  that 
he  had  no  disaffection  towards  him;  his  affection  is  evinced  by  the 
will  of  the  21st  January; — and  this,  from  the  provisions  it  contains,  is 
decisive  of  a  firm  intention  to  make  an  eldest  son; — it  shows  it  to  have 
been  his  deliberate  and  firm  intention. 

The  question  then  is,  whether  the  deceased  was  in  possession  of  a 
sound  and  disposing  memory  at  the  time  of  making  this  codicil,  suffi- 
ciently so,  to  effect  the  almost  entire  subversion  of  his  solemn  will,  exe- 
cuted only  four  days  before,  and  to  leave  his  eldest  son  for  the  present 
destitute,  or  at  best  dependent  on  his  mother  during  her  life. 

The  presumption  of  law  is  strongly  in  favour  of  the  executed  will: — 
the  Court  must  consider  whether  the  capacity  was  adequate  to  the  sub- 
sequent act: — the  proof  of  the  capacity  must  depend  upon  the  nature  of 
the  act;  and  all  circumstances  must  be  taken  together,  to  ascertain  the 
real  testamentary  intentions. 

The  testator  was  very  ill  at  his  residence  at  Barford  House,  about 
nine  miles  from  Salisbury; — his  sister,  Mrs.  Strode,  came  from  Lon- 
doQ  to  see  him  on  the  23d  of  January; — he  appears  to  have  had  great 
eoofidonce  in  her: — he  mentioned  to  her  his  having  made  his  will; — 
he  seemed  perfectly  satisfied  with  the  provision  made  for  his  children;—- 
he  only  doubted  whether  there  was  a  sufficiency  for  his  wife. 

The  next  morning  he  sends  for  his  sister, — is  extremely  eager  for 
her  arrival,  (she  had  returned  to  Salisbury  to  sleep)  asks  repeatedly 
whether  she  was  come, — a  further  conversation  took  place  with  her, 
— and  he  again  said  he  had  made  a  handsome  provision  for  his  children, 
and  only  doubts  about  his  wife; — this  shows  that  his  mind  was  dwell- 
ing on  the  subject;-^but  there  is  no  appearance  of  any  change  in  respect 
to  the  distribution  among  his  children; — still  less,  that  any  thing  had 
arisen  in  his  mind  adverse  to  his  eldest  son. 

The  deceased  then  said,  that  he  must  exert  his  little  remaining 
strength  to  transact  some  business  respecting  his  brother,  and  for  that 
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purpose  wrote  a  draft  for  a  person  under  whose  care  he  was; — ^that  bu- 
siness being  done,  his  sister  left  him,  ^<  concluding  that  all  the  deceas- 
ed's worldly  affairs  were  accomplished,'' — she  went  down  stairs  to 
write  some  letters; — so  that  up  to  that  moment  there  was  not  the  least 
trace  of  the  deceased's  being  dissatisfied  with  the  provision  for  his 
younger  children* 

It  is  material  to  see  what  was  his  condition  and  state  during  this  pre- 
vious transaction; — this  is  fully  detailed  in  the  evidence  of  Mrs.  Strode^ 
and  a  greater  state  of  debility  ean  hardly  be  imagined; — and  the  natu- 
ral effect  of  his  exertion  was,  that  he  should  remain  in  an  exhausted 
state; — and  his  mind  of  course  more  liable  to  wander.  It  is  also  prov- 
ed, that  before  this  time  the  deceased  had  occasional  wanderings  and 
deliriums; — he  had  the  bed-clothes  and  bolster  put  at  the  bottom  of  the 
bed,  and  slept  several  hours  in  that  mode.  The  apothecary  says,  he 
gave  odd  and  eccentric  directions; — and  the  servants  who  attended  him 
speak  to  several  instances  of  his  mind  wandering.  He  was  so  weak  in 
body  that  when  he  was  taken  up  it  was  necessary  to  fan  him.  Surely, 
in  this  state  it  is  absolutely  incumbent  on  the  Court  to  be  satisfied  that 
the  deceased  fully  comprehended  the  nature  of  an  alteration  made  so 
suddenly,  and  in  direct  contradiction  to  the  principles  which  had  so  long 
regulated  his  testamentary  dispositions. 

Within  an  hour  after  Mrs.  Strode  had  left  the  deceased,  under  the 
impression  that  he  had  finished  all  his  worldly  arrangements,  Mrs. 
Brouncker^  the  wife,  came  down  in  great  haste  and  agitation  to  Mrs. 
Strode,  and  informed  her  that  the  deceased  would  have  a  codicil  made 
to  give  5000/.  more  to  his  younger  children: — Mrs.  Strode,  I  doubt 
not,  with  perfectly  good  intentions,  but  under  a  great  agitation,  instead 
of  going  up  and  taking  instructions  from  the  deceased,  so  as  to  satisfy 
herself  that  his  memory  and  recollection  were  complete,  and  that  he 
really  understood  the  important  change  he  was  about  to  make  in  his  i^ill 
in  respect  to  the  provision  for  his  younger  children,  with  which,  up  to 
that  moment,  he  had  appeared  satisfied,  wrote  the  paper  in  question : — 
Mrs.  Strode  deposes  that  Mrs.  Brouncker  said,  "He  wishes  you  now 
to  make  a  codicil;  and,  apparently  much  agitated,  said,  she  must  come 
directly,  and  Mrs.  Brouncker  said  the  codicil  was  for  the  purpose  of 
making  the  addition  of  5000/.  to  the  fortune  of  the  younger  children; — 
and  the  deponent  having  some  paper  before  her,  in  a  rapid  manner 
wrote  the  substance  of  what  the  said  Harriet  Brouncker  then  mentioned 
as  the  wishes  of  the  deceased,  and  immediately  proceeded  with  her  into 
the  deceased's  bed-room."  She  continues  to  depose,  "  that  she  carried 
it  to  the  deceased,  who  sat  in  an  easy  chair,  and  without  any  thing  be- 
ing said  by  the  deceased  or  the  deponent,  she  read  over  to  him  what  she 
had  written; — he  asked  her  why  she  bad  not  written  it  in  the  form  of  a 
codicil."  Not  one  word  as  to  the  contents,  or  the  reason  of  the  altera- 
tion;— nothing  to  supply  the  defect  of  instructions,  and  the  two  ladies 
themselves  appear  to  have  been  in  such  agitation  and  hurry,  as  scarcely 
to  have  understood  what  had  been  intended: — there  is  nothing  to  satisfy 
the  Court  that  the  deceased  was  fully  aware  of  the  nature  and  extent  of 
this  alteration  in  the  will;  he  merely  takes  notice  of  the  form.  Mrs. 
Strode  goes  on  to  relate  *<  that  from  some  observation  that  fell  from  the 
<leceased  she  doubted  whether  he  bad  not  by  his  will  made  such  addi- 
tional provisions;"  and  he  was  very  desirous  that  the  will  should  be 
opened,  which  she  strongly  opposed,  thinking  <<  he  would  almost  have 
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died  before  the  transaction  had  been  completed,  and  some  one  gave  him 
nine  on  account  of  his  exhausted  state. '^ 

Now,  what  must  have  been  the  state  of  the  deceased's  mind,  when 
he  could  not  recollect  so  important  an  article  respecting  his  will,  made 
only  three  days  before; — it  is  very  unfortunate  that  this  lady  undertook 
the  transaction,  and  opposed  the  looking  into  the  will; — for,  if  there 
had  not  been  so  much  haste;  if  the  deceased  had  gone  regularly  through 
the  transaction,  the  Court  would  have  been  better  satisfied  whether  he 
did,  or  did  not,  really  comprehend  the  nature  of  the  act;  the  relation 
given  seems  to  negative  that  he  understood  the  act; — when  he  talks  of 
this  additional  provision,  it  rather  points  to  the  addition  (to  2000/.  un- 
der the  settlement)  after  his  wife's  death;  and,  therefore,  to  a  single 
sum  of  5000/.; — for,  I  do  not  see  how  it  could  properly  be  said  that  by 
will  he  had  made  an  additional  provision  of  5000/.  each,  to  the  5000/. 
given  by  the  will  itself,  and  exactly  in  the  same  manner: — this  would 
be  absurd,  and  it  shows  such  a  confusion  of  mind,  that  it  is  dilHcuIt  to 
think  he  could  form  any  intention  which  could  safely  be  carried  into  ef- 
fect as  the  intention  of  a  sound  mind: — the  deceased  was  at  least  in  a 
state  of  doubtful  capacity. 

Dr.  Fowler,  the  deceased's  physician,  who  has  also  subscribed  the 
instrument,  deposes,  '<  that  Mrs.  Strode  asked  him  in  great  haste  to  step 
into  the  deceased's  room  for  a  few  minutes;-^she  said  he  was  desirous 
of  making  a  slight  alteration  in  his  will,  and  had  desired  her  to  draw 
up  a  codicil; — and  it  agitated  her  to  death: — they  went  into  the  deceas- 
ed*s  room, — Mrs.  Strode,  in  the  presence  of  the  deceased,  said,  the 
deceased  wished  him  to  witness  a  codicil,  and  was  merely  making  a 
trifling  addition  to  the  fortunes  of  his  younger  children; — the  deponent 
then  asked  the  deceased  whether  it  would   not  be  better  to  have  three 
witnesses? — the  deceased,  apparently  agitated  and  impatient,  replied, 
<  it  is  not  lands;  it  has  nothing  to  do  with  lands — it  is  merely  to  make 
a  trifling  or  small  addition  to  the  fortunes  of  younger  children.'     The 
deceased  showed  great  eagerness  to  have  it  done; — the  paper  was  placed 
on  a  table; — he  proposed  Mrs.  Brouncker  to  be  a  witness: — the  deceased, 
in  an  uncommonly  hurried  manner,  and  as  if  he  was  working  him- 
self up  to  make  an  effort,  signed  his  name: — and  the  deponent  and 
Mrs.  Strode,  without  any  thing  further  being  said,  signed  their  names." 
To  what  does  all  this  amount?  that  the  deceased  knew  he  was  doing 
some  testamentary  act,  so  far  as  to  be  aware  of  something  of  these 
forms; — he  could  call  it  a  codicil; — he  knew  it  did  not  pass  lands;  and 
he  could  exert  himself  to  sign  his  name: — but  it  does  not  satisfy  me 
that  he  knew  the  important  alteration   he  was  making; — that  he  was 
doubling  the  fortunes  of  his  younger  children,  and  leaving  his  eldest 
son  totally  unprovided  for:  he  hears  Mrs.  Strode  describe  it  as  a  trifling 
addition;  he  repeats  that  it  is  a  trifling  addition  to  younger  children: 
but,  instead  of  that,  it  is  doubling  their  fortunes;  a  bequest  of  40,000/. ; 
it  shows  that  the  deceased  could  not  have  comprehended  it.     There  is 
not  a  single  dictum  from  the  deceased,  either  before  or  after  this  codi- 
cil, that  he  was  dissatisfied  with  the  provision   made  for  his  younger 
children:  there  is  not  one  witness  who  will  venture  to  state  that  the  de- 
ceased was  of  perfect  sound  mind; — or,  that  he  fully  comprehended  the 
nature  and  extent  of  the  act; — it  has  every  appearance  of  being  the  sud- 
den thought  of  a  wandering  and  disordered  mind,  in  extreme  weakness 
of  body. 
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Upon  the  whole,  the  evidence  is  by  no  means  such  as  satisfies  me 
that  the  deceased  was  in  possession  of  sufficient  memory  and  recollec- 
tion to  understand  the  import  of  this  codicil: — the  presumption  is  in  fa- 
vour of  the  regular  will,  executed  only  three  days  before.  The  Court 
must  be  on  its  guard  that  the  real  intentions  of  the  deceased  are  not  de- 
feated by  the  incautious  act  of  the  persons  about  him.  I  shall  act  more 
safely  in  adhering  to  the  will,  as  the  instrument  which  is  most  likely  to 
carry  into  eflfecthis  real  wishes  and  intentions;  and  I  pronounce  against 
the  codicil. 


ARGHES  COURT  OF  CANTERBURY. 

SMITH  V.  SMITH.— p.  67. 

Where  cruelty  and  adultery  are  both  charged  against  a  husband*  it  is  not  abso- 
lutely necessary  to  prove  cruelty. 

On  the  admission  of  a  libel  given  in  by  the  wife  pleading  cruelty  and 
adultery  against  her  husband. 

•Arnold  and  Lushington  contra. 

The  charge  of  cruelty,  if  proved,  would  not  amount  to  that  which 
would  entille  the  party  proceeding  to  a  sentence; — it  cannot  assist  the 
charge  of  adultery;  therefore,  all  that  part  of  the  libel  relating  to  cruel- 
ty should  be  rejected. 

Judgment. 

Sir  John  Nicholl. 

The  libel  is  not  objected  to  altogether; — the'Court  always  considers 
whether  the  general  substance  is  admissible;  if  it  is,  the  smaller  parts 
are  not  excluded.  I  do  not  know  that  the  Court  has  ever  laid  down 
where  cruelty  and  adultery  are  both  charged,  that  it  is  absolutely  ne- 
cessary to  prove  the  cruelty:  it  may  be  of  consequence  on  the  question 
of  permanent  alimony.  In  this  case  I  think  that  the  cruelty  and  adul- 
tery are  combined  together;  for  the  adultery  pleaded  is  of  a  nature  to 
include  cruelty. 

Where  the  wife  is  the  complainant,  and  the  husband  to  pay  the  ex- 
penses on  both  sides,  the  Court  will  be  on  its  guard  not  to  admit  matter 
that  is  irrelevant;  but  it  does  not  appear  here  that  the  case  is  unneces- 
sarily loaded,  or  containing  any  matter  which  may  not  be  of  use  to  assist 
the  Court  in  its  determination. 


Libel  admitted. 


PREROGATIVE  COURT  OF  CANTERBURY. 

BROWNING  v.  REANE.— p.  69. 

Administration  of  the  effects  of  a  wife  refused  to  the  husband  on  the  ground 
that  bis  marriage  has  been  illegally  contracted : — nullity  of  marriage  esta- 
blished. 
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Judgment. 

Sir  John  Nicholl. 

Mary  Reane,  otherwise  WhitCi  died  intestate,  in  Oct.  1810;  James 
Reane  demands  administration  to  her  e£fects  as  her  husband.  Thomas 
Browning,  her  nephew,  and  one  of  her  next  of  kin,  denies  Reane  to 
be  her  husband;  not  denying  that  a  fact  of  marriage  took  place,  but 
alleging  that,  at  the  time  of  that  marriage  being  solemnized,  the  de- 
ceased was  incapable,  from  mental  deficiency,  to  contract  a  marriage. 

The  issue,  therefore,  in  the  cause,  is,  whether  the  deceased,  at  the 
lime  of  the  alleged  marriage,  was  incapable  of  legally  contracting  it; 
and  I  am  of  opinion,  that  the  person  alleging  that  incapacity  must  prove 
it,  a  marriage  having  in  fact  been  solemnized. 

Upon  the  law  of  the  case  there  is  little  question;  and,  without  going 
back  to  ancient  authorities,  it  may  be  sufficient  to  state  what  Mr.  Justice 
Blackstone  says  on  this  subject: — **a  fourth  incapacity  isy  want  of 
reasonj  without  a  competent  share  of  which,  as  no  others.  So  neither 
can  the  matrimonial  contrqct.be  valid.  It  was  formerly  adjudged 
that  the  issue  of  an  ideot  was  legitiTnate,  and,  consequently,  that 
his  marriagewas  valid.  •^  strange  determination!  since  consent  is 
absolutely  requisite  to  matrimony;  and  neither  ideots,  nor  lunatics, 
are  capable  of  consenting  to  any  thing;  and,  therefore,  the  civil  law 
judged  mu^h  more  sensibly,  when  it  made  such  deprivations  of  reason 
a  previous  impediment,  tlwugh  not  a  cause  of  divorce  if  they  happen^ 
td  after  marriage.  Jlnd  modern  resolutions  have  adhered  to  the  rea- 
son  of  the  civil  law,  by  determining  that  the  m>arriage  of  a  lunatic^ 
not  being  in  a  lucid  interval,  was  absolutely  void. '' 

Here  then  the  law,  and  the  good  sense  of  the  law,  are  clearly  laid 
down;  want  of  reason  must,  of  course,  invalidate  a  contract,  and  the 
most  important  contract  of  life,  the  very  essence  of  which  is  consent 
It  is  not  material  whether  the  want  of  consent  arises  from  ideocy  or 
lunacy,  or  from  both  combined:  nor  does  it  seem  necessary,  in  this 
case,  to  enter  into  any  disquisition  of  what  is  ideocy,  and  what  is  lu- 
nacy; complete  ideocy,  total  fatuity  from  the  birth,  rarely  occurs;  a 
much  more  common  case  is,  mental  weakness  and  imbecility,  increased 
as  a  person  grows  up  and  advances  in  age,  from  various  supervening 
causes,  so  as  to  produce  unsoundness  of  mind.  Objects  of  Ihis  sort 
have  occurred  to  the  observation  of  most  people.  If  the  incapacity  be 
such,  arising  from  either,  or  both  causes,  that  the  party  is  incapable  of 
understanding  the  nature  of  the  contract  itself,  and  incapable,  from 
mental  imbecility,  to  take  care  of  his  or  her  own  person  and  property, 
such  an  individual  cannot  dispose  of  her  person  and  property  by  the 
matrimonial  contract,  any  more  than  by  any  other  contract.  The  exact 
line  of  separation  between  reason  and  incapacity  may  be  difficult  to  be 
found  and  marked  out  in  the  abstract;  though  it  may  not  be  difficult,  in 
most  cases,  to  decide  upon  the  result  of  the  circumstances;  and  this  ap- 
pears to  be  a  case  of  that  description,  the  circumstances  being  such  as 
to  leave  no  doubt  upon  my  mind. 

The  case,  as  laid  in  the  second  and  fifth  articles  of  the  plea,  is  to  this 
effect;  that  she  ivas  always  from  her  youth  a  silly  or  foolish  person,  pos- 
sessing a  very  weak  understanding,  which  nearly  approached  to  ideocy, 
and  was  considered  to  be,  and  treated  as  such;  that  as  she  grew  older 
her  mental  faculties  more  rapidly  decreased,  insomuch  that  for  several 
years,  and  more  especially  for  the  last  three  years  of  her  life,  she  was 
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wholly  incapable  of  governing,  or  taking  care  of  herself  or  afifairs;  and 
that,  by  reason  of  her  weak  an'l  decayed  state  of  mind,  she  was  incapable 
of  understanding  the  nature  of  courtship  and  addresses,  or  of  consenting 
and  agreeing  to  be  married. 

It  is  not  denied  that,  if  this  case  is  made  out  by  the  circumstances, 
that  the  marriage  was  in  law  invalid:  it  becomes,  ti.erefore,  necessary 
to  examine  the  circumstances  which  are  proved  in  respect  to  the  state 
and  condition  of  the  deceased,  and  the  transaction  itself. 

The  age  of  the  deceased  is  proved  to  be  upwards  of  seventy;  the  age 
of  the  man  about  forty:  it  is  not  controverted  that  she  became  possessed 
of  considerable  property  by  her  brother's  death;  she  was  the  daughter 
of  a  baker:  it  does  not  appear  that  she  was,  in  her  infancy,  in  such  a 
state  as  to  exclude  all  hope  of  her  instruction  or  improvement,  for  she 
was  sent  to  school;  but  it  does  not  seem  that  she  was  ever  able  to  read, 
or  to  write  her  own  name  legibly.  She  was  put  out  as  an  apprentice 
to  a  mantua-maker;  and  it  is  to  be  inferred  from  this,  that  she  was  thought 
capable  of  learning  to  gain  her  own  livelihood:  but  the  fact  is,  she  never 
did  learo  her  business,  but  was  employed  as  a  servant  in  the  house,  ia 
going  on  errands,  and  looking  after  the  children. 

Mr.  Blissett,  examined  by  the  husband,  says, 

"  He  lodged,  about  thirty  years  ago,  in  the  house  where  the  deceased 
served  her  apprenticeship,  and  where  she  was  acting  as  servant;  that 
she  twice  called  upon  him  since,  about  five,  and  about  three  months  be* 
fore  her  marriage;  she  told  him  she  was  going  to  be  married;  and  ap^ 
peared  then  as  capable  as  when  he  formerly  knew  her.''  But  he  enters 
into  no  particulars,  of  what  her  state  was  when  he  formerly  knew  her. 
He  admits,  upon  an  interrogatory,  ^^  That  she  was  of  a  weak  understand* 
ing,  but  he  considered  her  as  capable  of  taking  care  of  herself."  He 
had  not  seen  her  for  nearly  forty  years;  and,  if  he  is  correct  in  dates, 
the  first  of  these  visits,  viz.  about  five  months  before  her  marriage,  when 
she  said  she  was  going  to  be  married,  was  before  Reane  knew  her; 
his  acquaintance  having  commenced  in  December,  and  she  was  married 
on  the  second  of  March  following:  whether  this  man  is  Blissett  the  player, 
mentioned  in  another  part  of  the  evidence,  and  whether  it  be  true  that 
the  deceased  had  a  child  by  Blissett  the  player,  is  not  proved  in  any 
satisfactory  manner;  if  it  were,  this  man's  credit  as  a  witness  would  not 
rest  on  any  solid  foundation;  but,  taking  it  otherwise,  this  evidence  is 
extremely  slight,  ard  too  little  instructed  with  circumstances  for  the 
Court  to  rely  upon  it.  Eighteen  or  nineteen  witnesses  have  been  ex- 
amined, who  have  known  the  deceased  at  diflcrcrft  periods  of  her  life, 
some  from  her  infancy,  others  at  a  more  advanced  period;  but  it  is  the 
latter  part  of  her  life  which  is  most  important.  The  statement  of  some 
of  this  evidence  will  afford  the  best  reasons  for  the  sentence  the  Court 
is  about  to  give. 

Mary  Silcox,  aged  eighty-five,  deposes,  **  that  she  has  lived  all  her 
life  in  Avon-street,  Bath.  White,  a  baker,  the  father  of  the  deceased^ 
lived  in  the  same  street;  she  has  known  her  from  five  years  old;  she 
went  to  school  with  three  sisters  of  the  deponent's;  about  ten  or  twelve 
she  was  put  apprentice  to  one  Harper,  but  on  account  of  her  weakness 
of  mind,  instead  of  being  taught  the  business,  she  was  put  to  mind  Har- 
per's children.  She  went  afterwards  to  live  with  a  Mrs.  Fry,  and  used 
occasionally  to  call  at  the  deponent's  house.  On  the  death  of  Mrs.  Fry, 
twelve  or  fourteen  years  ago,  she  for  some  years,  while  living  at  differ- 
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ent  places^  continued  to  call  on  the  deponent,  and  complained  of  being 
starred;  and  out  of  compassion  she  took  her  to  live  in  her  house,  about 
five  years  ago,  where  she  continued  three  years;  and  about  two  years 
ago  on^  M'ra.  Physic  took  her  away^  and  placed  her  in  some  shop,  as 
she  told  the  deponent,  and  where  she  still  continued  to  call;  the  deceased 
was  always  from  her  youth  a  silly  or  foolish  person,  possessing  a  very 
weak  understanding,  approaching  nearly  to  ideocy^  and  as  such  was 
treated,  and  her  mental  faculties  more  rapidly  decreased  as  she  grew 
older;  during  the  last  years  of  her  life  she  was  wholly  incapable  of  govern- 
ing or  taking  care  of  herself  or  her  affairs;  no  rational  talk  could  be  had 
with  her,  for  where  any  one  spoke  to  her>  or  asked  her  any  question^ 
she  would  repeat  the  words  in  a  silly  irrational  manner^  instead  of  re- 
plying to  the  question;  that  she  could  not  sit  in  a  place  for  five  minutes 
together)  but  when  at  meals  would  get  up  from  her  seat,  and  run  about 
the  room>  and  when  the  deponent  said  to  her,  <  Molly,  you  have  not 
eat  half  your  victuals,'  she  would  say  she  had  enough^  and  would  not 
abide  in  the  house  longer  than  to  have  her  meals.  The  deponent  being 
oonfioed  a  good  deal  by  gout^  had  not  an  opportunity  of  seeing  her  from 
home:  she  has  seen  her  pull  up  her  petticoats,  and  expose  her  person; 
and  she  was  such  a  fool  she  would  not  mind  making  water  before  any 
persoi^;  she  used  very  often  to  want  to  take  the  deponent's  husband  round 
the  neck;  she  was  worse  in  her  conduct^  and  more  silly^  after  the  death 
of  her  brother  than  before;  that  she  never  could  be  made  sensible  of  her 
conduct,  whatever  might  be  said  to  her,  even  in  the  lifetime  of  her  bro- 
ther, who  died  about  five  years  ago,  and  from  whom  deponent  received 
a  remittaoce  of  20/.  a  year  for  boarding  and  lodging  his  sister." 

Mary  Turner  ^<  knew  the  deceased  as  long  as  she  can  remember;  she 
was  a  young  woman  when  the  deponent  was  a  girl;  their  respective  fa-* 
tbers  had  dealings  together:  the  deceased  was  in  the  habit  of  coming  to 
the  deponent's  house,  and  would  help  herself  to  any  thing  as  if  she  was 
at  home.  Many  years  ago  the  deceased's  brother  desii'ed  her  to  look 
after  bis  sistef>  which  she  accordingly  did,  and  she  used  to  come  to  her; 
after  which,  by  his  desire,  she  was  placed  at  Weston,  near  Bath;  she 
clothed  her  to  go  to  this  lodging,  stripping  her  the  same  as  a  child:  she 
lodged  in  different  places  in  Bath  with  Mrs.  Viston,  Mrs.  Bristow,  and 
another  person  who  took  Mrs.  Bristow's  house.  She  was  in  the  habit 
of  coming  to  the  defendant,  and  she  saw  a  great  deal  of  her  till  a  few 
days  prior  to  the  marriage.  From  her  acquaintance  with  her  she  is 
enabled  to  depose  that  the  deceased  was  from  her  youth  a  silly  or  fool- 
ish person)  possessing  a  very  weak  understandings  nearly  approaching 
to  ideocy,  not  sensible  enough  to  take  care  of  herself,  and  she  was  al- 
ways so  considered  and  treated  by  her  own  family :  after  the  death  of  her 
brother,  she  became  worse,  or  her  mental  faculties  more  rapidly  decreas- 
ed»  notions  of  her  being  possessed  of  a  great  property  being  put  itito  her 
heady  which  were  too  much  for  her;  she  would  sometimes  repeat  ques-* 
lions,  would  get  up  in  the  middle  of  meals  without  cause;  would  run 
about  the  markets  and  streets  of  Bath.  Seeing  her  ill  used^  the  depo-* 
nent  has  several  times  taken  her  home,  and  finding  her  violent  she 
would  be  obliged  to  shake  her;  boys  and  idle  persons  used  to  follow  her, 
calling  out,  *  Molly  White^  give  a  pinch  of  snuff,  where  is  the  fisherman,' 
alluding  to  a  man  in  the  market,  of  whom  she  was  very  fond,  and  who 
could  not  do  his  business  sometimes  for  her.  The  person  with  whom 
she  was  placed^  at  Weston^  signified  that  she  was  so  troublesome  she 
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eould  not  keep  her:  in  deponent's  ojHnion  she  was  totally  deroid  of 
common  understandiogy  and  incapable  of  comprehending  the  contract  of 
marriage,  or  giving  a  rational  consent  thereto." 

On  third  additional  interrogatory j  this  witness  states,  *^  that  George 
White  paid  for  common  necessaries  for  the  deceased  till  his  death;  after 
which  Mr.  Physic,  for  Mr.  Browning,  engaged  with  some  person  to 
provide  for  her:  Mr.  Browning  frequently  gave  the  respondent  money 
to  buy  snuff  for  her." 

Thomas  Field  <<  sells  fish  at  the  Bath  market;  about  two  or  three 
years  ago  he  first  came  to  know  the  deceased  by  her  asking  him  the 
price  of  fish;  Jbut  he,  concluding  she  did  not  want  any,  and  observing 
her  take  snuff,  asked  her  for  some,  which  she  gave  him;  that  from  that 
time  for  many  months  she  was  continually  coming  to  the  market,  some- 
times twenty  times  a-day,  and  used  always  to  come  up  to  the  deponent, 
whom  she  frequently  followed  to  a  public-house:  he  used  then  to  hear 
her  called  Mrs.  Field,  which  she  would  repeat  in  a  very  silly  way:  he 
first  heard  her  called  Mrs.  White  by  one  Mrs.  Turner,  who  had  the 
care  of  her,  and  used  to  come  to  drive  her  out  of  the  market;  she  used  to 
aay  to  deponent,  *  Will  you  marry  me?'  and  on  his  saying  to  her,  ^  When 
will  you  marry  me?'  she  would  repeat  the  very  words.  When  she  came 
to  the  public-house  she  would  drink  the  beer  of  any  one;  she  was  a  nut* 
sance  in  the  market,  though  she  was  worse  sometimes  than  others;  for 
if  he  did  not  offer  to  push  her  away  and  talked  to  amuse  her,  she  would 
be  quiet;  he  used  to  pretend^to  be  asleep,  and  she  used  to  come  up  and 
offer  to  kiss  him,  and  he  having  flour  in  his  mouth  for  the  purpose, 
would  spout  it  over  her:  he  considered  her  as  a  silly  or  foolish  person, 
of  a  very  weak  understanding,  which  approached  nearly  to  ideocy:  she 
was  not  sensible  of  the  impropriety  of  her  conduct,  though  sometimes  a 
little  steadier  than  at  others,  and  would  take  an  answer  and  go  away 
when  she  was  told:  he  believes  she  was  incapable  of  consenting  to  mar- 
riage, and  would  have  married  him  fifty  times  over." 

Jane  Bristow  ^'  knew  the  deceased  eleven  years  ago,  when  she  lived 
with  Mrs.  Fry,  in  apartments  in  St.  John's  hospital;  the  deceased  was 
then  in  poor  circumstances,  lived  with  Mrs.  Fry,  her  aunt,  on  an  allow- 
ance from  her  brother:  on  death  of  Mrs.  Fry,  the  deponent  succeeded 
to  her  apartment:  the  deceased  to  whom  she  was  in  the  habit  of  giving 
a  penny  to  buy  snuff,  used  to  come  daily  to  her,  as  well  as  to  others  in 
the  hospital,  till  the  day  preceding  her  marriage."  She  then  proceeds 
to  give  the  same  account  of  her  conduct  and  understanding  that  the  other 
witnesses  have  given.  There  are  two  other  women  of  the  name  of 
Light,  who  lived  in  apartments  in  this  almshouse,  and  knew  the  de- 
ceased seventeen  or  eighteen  years,  who  give  exactly  the  same  account. 
One  of  them  says,  also,  '^  that  she  would  come  into  their  apartments 
when  they  were  drinking  tea,  take  up  their  cups,  and  drink  their  tea; 
she  would  take  things  without  being  asked;  she  was  guilty  of  indecen- 
cies, but  not  aware  of  their  impropriety;  was  sometimes  turned  out  of 
the  apartment,  but  would  return  again  in  a  short  time;  and  that  she  often 
talked  of  going  to  be  married,  but  could  not  say  to  whom." 
.  Anne  Bristow  deposes,  ^^  that  about  Lady-day,  1808,  in  consequence 
of  an  agreement  between  her  husband,  brother,  and  Mr.  Physic,  the 
deceased  came  to  board  with  them,  and  continued  six  months;  she  used 
to  go  out  early  in  the  morning,  but  return  to  meals,  and  to  go  to  bed. 
The  deponent,  being  desirous  of  getting  rid  of  her,  agreed  wiUi  another 
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womftn  to  take  her,  but  she  ftill  continaed  to  intrade  herself  into  the 
house;  she  found  the  deceased  to  be  a  silly  foolish  person,  approaching 
nearly  to  ideocy;  that  she  never  could  have  thought  she  would  have 
been  half  so  bad,  till  she  came  to  live  with  her;  latterly  she  was' worse, 
snd  her  faculties  rapidly  decreasing,  she  was  incapable  of  taking  care  of 
herself.  She  never  attempted  to  clean  herself;  she  never  answered  any 
question  put  to  her,  but  in  a  silly  irrational  manner  ^repeated  the  ques- 
tion that  had  been  put  to  her;  she  never  sat  still  a  moment;  in  the  streets 
the  children  would  hoot  her,  and  pelt  her  with  dirt,  and  pull  her  clothes 
off  her  back;  that  she  would  pull  up  her  petticoats,  and  expose  her  per- 
son in  the  most  indecent  manner;  if  talked  to  about  it,  she  would  laugh 
and  repeat  the  words.  She  would  walk  about  her  rooms  and  hide  can- 
dles and  other  things:  on  account  of  her  childish  and  extravagant  conduct, 
she  refused  to  continue  the^care  of  the  deceased,  who  was  always  treat- 
ed, while  under  her  care,  as  a  person  whose  understanding  was  wholly 
deranged,  or  unsound  and  imbecile,  that  she  had  not  sufficient  to  take 
eare  of  herself  and  her  affairs.  That  on  her  coming  for  snuff,  the  day 
before  her  marriage,  she  said,  ^Mrs.  White,  I  hear  you  are  going  to 
be  married;'  the  deceased  replied  <  Going  to  be  married,  married/  She 
believes  she  was  at  that  time  quite  incapable  of  understanding  the  natufe 
of  marriage,  and  devoid  of  understanding.'' 

Mr.  Bristow,  the  husband  of  the  last  witness,  fully  confirms  this  ac- 
eount. 

At  the  time  of  the  marriage,  the  deceased  lived  under  the  care  of  Mr. 
and  Mrs.  Eyles;  they  and  their  maid-servant,  Sarah  Edwards,  have 
been  examined,  and  they  continue  the  same  account  of  the  condition  of 
the  deceased,  down  to  the  very  day  of  her  marriage. 

JSliz.  Eyles  says, — <<  Browning  worked  for  her  husband,  and  board- 
ed with  them;  and  in  consequence  of  his  wishing  to  have  a  creditable 
place  for  the  deceased,  and  saying  he  would  allow  100/.  a  year  for 
taking  care  of  her,  the  deponent  was  induced  to  undertake  the  same; 
but  she  had  not  been  a  week  in  the  house  before  the  deponent  signified 
that  in  consequence  of  her  conduct  she  could  not  stay  there:  she  con- 
tinued there  eleven  weeks,  during  which  time  the  deponent  saw,  and 
was  constantly  with  her;  she  used  to  wash  her  and  put  her  to  bed,  for 
the  servant  could  not  manage  her  at  all."  She  then  gives  th^  same  ac- 
count of  her  conduct  as  the  other  witnesses,  and  says,  '^that  she  could 
have  been  made  to  marry  a  boy,  or  any  one,  or  to  believe  if  a  post  was 
dressed  in  man's  clothes,  that  she  was  married,  and  she  used  to  have  a 
great  notion  of  being  married.  About  eight  o'clock  in  the  evening  be- 
fore she  was  married,  she  came  home  very  much  intoxicated;  and  the 
deponent  did  herself,  on  account  of  her  ill-using  the  servant,  put  her  to 
bed,  and  never  afterwards  -saw  her: — she  heard  her  early  the  next 
morning  about  her  room,  and  in  the  course  of  the  day,  missing  her,  en- 
quired at  Emery's,  and  heard  she  was  married."  This  account  is  con- 
firmed by  the  husband  and  servant. 

In  the  facts  which  these  witnesses  relate,  and  the  conclusions  which 
they  draw  from  these  facts,  they  are  perfectly  concurrent;  and  if  they 
have  not  given  a  false  account  of  the^conduct  of  the  deceased,  and  totair 
ly  deceived  themselves,  it  is  impossible  not  to  agree  with  them  in  their 
inferences.  A  more  complete  picture  of  a  poor  crazy  old  woman  can- 
not well  be  drawn  than  is  here  exposed; — totally  incapable  of  doing 
aiiy  one  rational  act,  and  never  having  ihrough  life,  but  particularly   in 
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the  latter  part  of  it,  held  a  rational  conyersation,  or  done  any  one  aet 
in  the  management  of  herself  or  her  property.  Any  attempt  to  explain 
thia  evidence  by  the  deceased's  voraciousness  or  love  of  drinking,  must 
totally  fail;^n  the  first  place,  this  sort  of  voraciousness  is  rather  a  sign 
of  the  defect  of  the  mind,  and  frequently  accompanies  it: — occasional 
intoxication  will  as  little  explain  it,— *^s  the  witnesses  are  persona  who 
did  not  see  her  occasionally,  but  who  were  with  her  at  all  times  and  all 
seasons,  and  state  her  to  have  been  always  foolish  and  deranged.  Crazy 
persons,  not  having  lost  the  use  of  speech,  and  possessing  the  external 
senses,  can  walk  about  and  go  of  errands,  and, express  their  wishes  and 
wants,  and  have  some  general  impressions;  but  this  poor  creature's  ca* 
pacity,  especially  in  the  latter  period  of  her  life,  seems  to  have  been 
further  removed  from  reason  than  many  animals  of  the  brute  creation. 

It  is  necessary,  however,  to  look  into  the  evidence  on  the  other  side: — ' 
on  the  first  allegation,  merely  pleading  the  fact  of  the  roarriage>  the 
Court  could  not  expect  much  that  was  satisfactory ;^f  the  marriage 
was  brought  about  by  a  fraudulent  confederacy,  there  would  be  two 
descriptions  of  persons  present  at  it;^the  parties  confederating;  and 
those  whose  presence  was  necessary,  and  who  might  be  deceived  and 
imposed  upon.  Six  witnesses  have  been  examined  as  to  the  marriage; 
five  of  whom  were  actually  present  at  it.  Mr.  and  Mrs.  Emery  are 
two  of  them,  who  kept  a  retail  shop  at  Bath,  where  the  deceased  used 
to  buy  souflT; — they  are  the  friends  of  the  asserted  husband; — ^the  whole 
matter  of  the  marriage  was  contrived  at  their  house;— there  the  court* 
ship,  whatever  it  was,  was  carried  on;->from  thence  they  went  to  the 
church,  and  thither  they  returned  after  the  ceremony.  It  is  admitted 
that  none  of  the  friends  or  connexions  of  the  deceased  were  in  any  de-» 
gree  privy  to  the  transaction:-— clandestinity  is  the  usual  concomitant 
of  fraud.  Emery  admits  her  great  infirmities,  her  habit  of  drinking^ 
and  her  indecent  behaviour, — but  he  attributes  all  her  irregularities  ta 
her  habit  of  drinking; — ^he  admits,  that  on  the  evening  of  the  marriage 
he  went  with  the  parties  to  the  Cross  Hands,  where  the  old  woman  was 
extremely  intoxicated,  and  that  on  the  bridal-night  they  all  three  slept 
in  a  double-bedded  room.  Here  then  is  a  young  man,  in  the  middle  of 
life,  marrying  an  old  woman  of  seventy,  an  habitual  drunkard,  and  la-* 
bouring  under  great  infirmities,  but  possessed  of  a  considerable  proper* 
ty,  which  is  to  be  acquired  by  this  marriage,  without  the  knowledge  of 
any  of  her  friends,  or  any  settlement  or  security  whatever.  Upon  uq-« 
controverted  facts  the  case  has  an  unfavourable  aspect,  and  has  mueh 
the  appearance  of  fraud  and  confederacy.  Motives  will  not  invalidate 
the  act,  however  improper  it  may  be,  if  the  party  was  capable  of  aoting 
for  herself;  but  they  excite  the  suspicion  of  the  Court,  and  it  will  re* 
quire  evidence  of  capacity  from  other  witnesses  not  concerned  in  the 
transaction;  nor  will  it  think  the  testimony  of  Mr.  and  Mrs.  Emery 
deserving  of  much  credit  when  it  is  opposed  to  a  cloud  of  witnesses 
who  give  a  description  of  the  state  and  condition  of  the  deceased,  irre*f 
CQncilable  with  their  account. 

<<  Martha  Solway  never  saw  the  deceased  but  once  before  the  mar- 
riage, did  not  know  her  name,  and  has  never  seen  her  since;  she  was 
asked  to  attend  the  marriage  by  Mrs.  Emery  ;"'^whether  she  is  to  be 
regarded  as  a  confederate,  or  as  a  person  imposed  upon,  her  evidence  is 
of  no  weight,  for  she  says  that  the  deceased  and  the  other  persons  held 
no  coaversation;  and  the  single  observation  she  recoUectSj  is  that  when 
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jtbe  witness  c^ered  the  deceased  her  arm,  she  sard,  <^  No,  she  would 
take  her  husband's."  This  goes  a£Srn)ativeIy  a  very  short  way;  but 
negatively^  it  is  strong,  that  during  the  time  she  was  in  the  deceased's 
company  she  can  set  forth  no  other  expression  that  she  used,  and  can 
assert  that  she  entered  into  no  conversation.  The  remaining  three  wit- 
nesses are  the  clergyman,  the  clerk,  and  the  sexton;  and  the  main  fact 
relied  upon  is,  that  she  went  through  the  ceremony;-— that  alone  cannot 
be  held  su£Scient;  if  it  were,  no  marriage  could  be  invalidated,  unless 
all  the  parties  were  confederates  in  the  fraud ;  there  is  no  reason  to 
charge  the  o£Sciating  persons  as  confederates,  but  as  persons  deceived. 
He  must  be  a  careless  observer  of  human  life  who  does  not  know  that 
foolish  crazy  persons,  of  this  description,  have  yet  some  degree  of  cun* 
ning  and  docility; — this  poor  creature,  whose  notion  was  to  be  married, 
and  whose  common  question  was,  <<  Will  you  marry  me?"  by  a  very  little 
tuition,  might  be  trained  and  instructed  to  go  through  the  formality  of  the 
eeremony,  though  wholly  incapable  of  understanding  the  marriage  con- 
tract, without  persons,  previously  unacquainted  with  her,  discovering  her 
ioeapacity;  the  solemnity  of  place,  and  the  occasion,  of  which  she  might 
have  some  general  impression,  would  render  her  more  tractable  and  or- 
derly. Her  appearance,  however,  did  not  wholly  escape  the  notice  of 
the  clergyman,  though  he  was  lulled  by  the  answer  given  to  his  en- 
quiries. 

Dr.  Phillot  says,  in  answer  to  the  fourth  interrogation,  <<  That  previ- 
ous to  the  ceremony  he  observed  to  the  sexton  that  she  was  rather  weak; 
and  his  answer  was,  that  he  believed  her  a  well  disposed  woman,  and 
that  she  attended  prayers  at  church  every  day,  always  behaving  herself 
with  decency."  The  mere  circumstance,  however,  of  attending  church 
constantly,  and  behaving  with  decency,  is  no  proof  of  capacity,  for  it 
has  come  under  my  own  observation  that  a  person  more  nearly  ap- 
proaching to  absolute  ideocy  than  any  which  has  ever  happened  to  oc- 
cur to  my  notice,  always  attended  church,  and  behaved  decently; — the 
aezton  does  not  pretend  ever  to  have  had  any  conversation  with  her.  It 
appears  also  that  the  deceased  had  some  degree  of  deafness,  and  thick- 
ness of  speech;  and  that  at  the  beginning  of  the  ceremony,  where  she 
was  to  repeat  after  the  clergyman,  he  was  apprized  of  this  defect,  in 
order  that  he  might  speak  louder.  These  defects  would  further  lull  his 
pbservation,  and  induce  him  to  attribute  her  appearance  to  them  rather 
than  to  want  of  capacity.  Dr.  Phillot  proceeds,  <<That  after  the  mar- 
riage he  asked  the  clerk  who  she  was;  who  told  him  she  formerly  had 
an  illegitimate  child  by  Biissett; — that  he  understood  she  had  an  an- 
nuity, and  he  supposed  the  man  must  have  married  her  for  that; — he 
asked  the  deceased,  if  she  could  write,  to  sign  the  register;  she  said 
she  could; — but,  upon  seeing  the  name  unintelligibly  written,  he  added, 
<  the  mark  of  Mary  fV/iiie. " 

Skrine,  the  sexton,  says,  ^Mhaf  he  never  spoke  to  her  till  the  time 
of  her  marriage,  on  which  occasion  she  said  to  the  respondent,  *This  is 
my  husband,^  pointing  to  the  prosecutor,  and  sniiling." 

This  is  the  whole  of  the  evidence,  applying  to  the  condition  of  the 
deceased  at  the  time  of  the  marriage;  and  the  circumstances  are  so 
equivocal  and  unsatisfactory  that  the  Court  would  have  no  great  difficul- 
ty in  its  conclusion,  if  it  stood  on  these  alone.  But  whatever  might 
have  been  that  difficulty,  it  would  be  removed  by  the  subsequent  part 
of  the  case*    Reane  has  bad  a  full  opportunity  of  producing  other  evi- 
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dence,  and  going  into  proof  which  should  repel  that  of  the  next  of  kin, 
and  show  that  they  had  given  a  false  representation,  or  come  to  a  false 
conclusion.  And  what  makes  the  absence  of  such  proof  more  forcible^ 
is  that  there  could  be  no  difficulty  in  producing  it,  if  the  deceased  had 
been  a  capable  person.  The  deceased  did  not  live  in  a  state  of  sedu* 
sion;— of  all  persons  she  seems  to  have  been  most  the  object  of  obser* 
vation;  the  whole  of  her  life  was  passed  in  Bath; — she  was  never  at 
home  but  at  meals;  the  rest  was  passed  in  the  abbey  church, — In  the 
market*place, — in  the  public  streets  of  that  great  city; — ^in  these  she 
was  every  day,  and  the  whole  day.  If  she  had  been  capable  of  taking 
care  of  herself,  or  of  the  most  ordinary  conversation,  fifty  or  five  han* 
dred  witnesses  might  have  been  produced  to  repel  the  evidence  pro- 
duced by  Browning.  Reane  did  give  in  a  long  allegation  contradictory 
of  the  case  set  up  by  the  adverse  party: — upon  that  allegation  he  ha» 
examined  six  witnesses; — of  these  six,  two  only  had  ever  seen  the  de- 
ceased before  the  marriage;  one  of  them  is  Mr.  Blissott,  who  has  been 
already  noticed,  who  had  seen  her  only  twice  within  the  last  30  years. 
The  other  is  a  day-labourer's  wife,  brought  from  Upton,  in  Gloucester- 
shire, who  says,  <<that  she  has  known  the  deceased  for  30  years,  and  to 
the  time  of  her  death:  after  her  brother's  death  the  deceased  was  gener* 
ally  employed  in  going  about  on  errands  at  Bath,  where  she  often  met 
her: — that  she  talked  as  other  people  would  do,  and  did  not  repeat  ques- 
tions."  This  witness,  it  is  to  be  observed,  lived  15  miles  from  Bath. 

The  absence  of  evidence,  under  the  circumstances,  is  the  strongest  po^ 
aible  confirmation  of  the  evidence  given  by  the  next  of  kin.-^Another 
apecies  of  evidence,  always  the  most  forcible,  is  the  conduct  of  the  deceas- 
ed herself; — ^if,  throughout  life,  she  had  managed  herself  and  her  afi^iirs^ 
it  would  have  afibrded  proof  of  her  capacity:  though  not  in  actual  con- 
finement, she  appears  to  have  been  in  a  state  of  pupillage,  never  a  per- 
son sui  juris — not  proved  to  have  done  any  one  act  of  business,  or  to 
have  entered  into  a  contract  of  any  sort.  She  was  put  out  an  appren- 
tice, but  fails  to  learn  her  business  so  as  to  get  her  own  livelihood.  Her 
brother  supports  her  with  common  necessaries,  not  by  allowing,  or  pay- 
ing her  money,  but  by  paying  other  persons  to  take  care  of  her.  Af- 
ter his  death,  though  she  became  entitled  to  considerable  property,  yet 
she  never  had  the  use  or  possession  of  it;  it  is  her  nephew,  or  his  agent, 
Mr.  Physic,  who  agrees  with  people  to  take  care  of  her.  She  is  washed, 
and  cleaned,  and  put  to  bed  by  others. 

Having  taken  this  view  of  the  case  up  to  the  time  of  the  marriage, 
it  seems  unnecessary  to  pursue  it  further  with  any  degree  of  detail;  but 
the  seque^  is  exactly  of  the  same  character:  the  same  strength  of  evi- 
dence on  one  side,  coupled  with  conduct,  and  encountered  by  nothing 
of  any  force  or  eifect  on  the  other. 

Upon  the  evening  of  the  marriage  Reane  and  his  friend  Emery  take 
the  old  woman  in  a  return  chaise,  to  an  inn  about  twelve  miles  from 
Bath,  called  the  Cross  Hands:  it  is  not  worth  while  to  examine  whether 
she  was,  or  was  not  intoxicated  when  shearrived  there,  butshe  isnot  treated 
as  a  person  having  understanding; — she  joins  in  no  conversation; — she 
is  carried  up  to  bed,  and  undressed  by  the  chambermaid; — she  will  have 
her  bonnet  laid  on  the  pillow.  Reane  and  Emery,  it  is  admitted,  slept 
in  the  same  room  with  her;  though  Emery  denied  that  they  slept  in  the 
same  bed; — the  next  morning  very  early  they  carry  her  off  in  a  chaise, 
towards  Gloucester;  Reane  having  been  waiter  at  an  inn  therci  and  not 
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choosing  to  exhibit  her,  they  leave  her  at  a  little  public  house,  a  (ew 
miles  from  that  town.  On  the  following  day  they  return  to  the  Cross 
Hands,  and  again  sleep  there  in  the  same  two-bedded  room.  On  the 
next  morning  Reane  applies  to  the  landlord  to  get  some  person  to  take 
charge  of  the  deceased  for  a  few  days  till  he  could  provide  a  proper  place 
for  her.  The  landlord  having  known  Mr.  White,  the  brother,  who  used 
to  mention  to  him  his  foolish  sister,  out  of  respect  to  him  offers  to  take 
charge  of  her  for  a  few  days; — Reane  accordingly  goes  away,  leaving 
her  in  his  hands.  While  there,  she  conducts  herself  in  every  respect 
as  a  silly  childish  person,  and  is  treated  as  such,  and  they  are  obliged 
constantly  to  watch  her;  she  would  go  into  all  the  rooms  of  the  house, 
and  take  whatever  belonged  to  the  guests.  She  went  up  to  all  the  car- 
riages that  stopped; — she  accosted  the  coachmen  and  drivers,  and  stran- 
gers, clasped  them  round  the  neck,  and  called  them  her  husband: — she 
asked  her  fpr  *<  money,  money,''  and  the  landlord  gave  her  a  post-horse 
ticket;  she  put  it  up  safely,  and  supposed  it  to  be  a  bank-note.  In  short 
she  became  such  a  nuisance,  that  on  Thursday  the  landlord  wrote  to 
£mery  to  desire  Reane  to  come  and  fetch  her  away;  and  on  Saturday 
Reane,  with  another  man,  (who  turns  out  to  be  a  sheriff's  o£Scer)  fetched 
the  deceased  away,  and  carried  her  to  Bristol. 

These  circumstances  are  very  fully  proved  by  several  witnesses;  at  the 
inn  at  Bristol,  which  was  kept  by  a  friend  of  Reane's,  the  deceased  re- 
mained several  months; — there  a  young  woman,  named  Sarah  Silon, 
was  hired  to  look  after  her,  as  a  childish  person,  and  she  is  treated  as 
sqch  both  by  Reane  and  Mr.  and  Mrs.  Griffiths.  Silon  gives  an  account 
of  the  deceased's  conduct  exactly  corresponding  with  that  of  the  Bath 
witnesses.  S,he  is  confirmed  by  her  mother,  to  whose  house,  at  the  end 
of  six  months,  the  deceased  was  removed,  and  there  she  died.  They 
are  corroborated  by  Arnold,  a  whitesmith,  living  in  the  neighbourhood, 
to  whom  she  appeared  a  silly  person,  always  attended  by  Sarah  Silon, 
as  a  guard.  Griffiths  and  Peachey  are  produced  to  represent  the  de- 
ceased at  this  time  as,  in  their  opinion,  capable;  they  are  the  agents  and 
partisans  of  Reane,  and  their  depositions  make  no  great  impression  on 
my  mind.  Mr.  Scott,  a  surgeon,  who  attended  the  deceased  three  times, 
about  five  months  after  her  marriage,  for  a  contusion  in  the  temple,  and 
an  inflammation  in  the  eye,  deposes, — '<  That  he  observed  no  symptoms 
of  insanity  or  idiotism:  that  the  deceased  being  rather  deaf,  he  spoke 
loud,  and  she  seemed  attentive,  and  answered  in  a  rational  manner;  but 
having  a  fulness  of  mouth,  disenabled  her  to  articulate  her  words  per* 
fectly ;  that  she  was  attended  by  a  female  servant;  that  Reane  appeared 
attentive  to  her,  and  she  was  very  partial  to  him." 

He  does  not  state  what  his  conversation  with  her  was,  so  as  to  enablb 
the  Court  to  judge  whether  he  had  any  grounds  to  form  his  opinion:  it 
is  mere  negative  evidence,  that  he  did  not  discover  her  incapacity.  At- 
tending her  for  an  external  hurt,  it  was  not  necessary  that  he  should  ask 
questions  about  her  mental  infirmity; — the  deceased  also,  being  rather 
deaf,  and  having  a  thickness  of  speech,  and  the  husband  and  attendant 
being  both  present,  it  is  not  at  all  probable  that  such  conversation  should 
have  taken  place  between  the  surgeon  and  the  deceased  as  should  have 
enabled  him  to  judge  of  the  state  of  her  mind. 

With  respect  to  the  whole  of  the  transaction,  there  is  the  same  de- 
ficiency of  evidence  as  before.  No  person  can  set  forth  the  particulars 
of  one  rational  conyersalion; — no  person  appears,  who  has  had  any  so* 
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cial  intercoulrse  with  her;  who  has  ever  Tisited  h^r,  or  has  been  risited 
by  her; — no  one  act  of  business  is  spoken  to;-*-no  buying,  or  sellings 
or  hiring,  or  ordering; — no  appearance  of  self-dominion,  of  the  care  and 
management  of  herself.  But  as  the  brother,  and  afterwards  the  nephew^ 
had  taken  care  of  her  before  marriage,  now  Reane  takes  care  of  her^ 
providing  the  common  necessaries  of  life  for  her  subsistence. 

In  addition  to  all  this  a  writ  de  lunatico  inquirendo  was  taken  out  and 
executed  six  months  after  her  marriage;  the  verdict  was  found  by  a  most 
respectable  jury,  consisting,  of  twenty-one  persons; — the  deceased  was 
produced  in  person-^Reane's  counsel  and  solicitor  attended;  and,  after 
examining  her  in  person,  they  found  her  incapable  from  two  years  an- 
tecedent. No  attempt  has  been  made  to  impeach  this  verdict  in  Chan- 
cery; nor  have  the  counsel,  or  the  solicitor,  been  examined  in  this  cause. 
If  this  inquisition  had  been  taken  before  the  marriage,  it  would  by  the 
statute  15  Geo.  2,  c«  30,  have  been  conclusive  against  it;  though  not  con* 
elusive  certainly  against  a  will.  But,  taken  after  the  marriage,  and  un- 
der the  circumstances  stated,  the  deceased  having  been  produced  in  per- 
son before  the  jury,  it  is  a  strong  confirmation,  if  confirmation  were 
wanting,  of  the  other  evidence. 

Without  the  verdict,  however,  and  looking  only  to  the  evidence  ad-^ 
duced  in  this  cause;  in  the  view  I  have  taken  of  it,  I  have  no  hesitation 
in  pronouncing  against  the  interest  of  the  asserted  husband;  and,  under 
the  impression  I  have  received,  it  would  be  quite  inconsistent  with  the 
'Conclusion  to  which  I  have  come  on  the  merits  of  the  case,  not  to  make 
it  a  part  of  the  decree  to  condemn  Mr.  Reane  in  costs;  and  accordingly 
I  condemn  him  in  costs. 


ARCHES  COURT  OF  CANTERBURY. 

TURNER,  falsely  called  FELTON,  v.  FELTON p.  92. 

Nullity  of  marriage  by  reason  of  the  minority  of  the  husband,  established  at  tlM 

suit  of  the  wife. 


OTWAY  V.  OTWAY.— p.  95. 


{Sy  letters  of  request  from  the  Consistory  Court  of  Peterborough.) 

A  separation  a  mensa  ec  there  decreed,  on  account  of  the  cruelty  and  adultery  of 

the  husband. 

Sarah  Cave,  the  daughter  and  heiress  of  Sir  Thomas  Cave,  Bart, 
of  Stanford  Hail,  in  the  county  of  Northampton,  was  married  on  the 
25th  of  Feb.  1790,  to  Henry  Otway,  Esq.  The  parties  cohabited  to- 
gether till  the  I3th  July,  1811,  when  Mrs.  Otway  quitted  her  hus- 
band's house;  and  on  the  18lh  of  November,  181 1/  she  took  out  a  ci- 
tation against  him  in  a  suit  for  divorce^  on  account  of  cruelty  and  aduU 
tery.     llcr  ciiarges  against  him  were  set  forth  in  a  libel  of  twenty-five 
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articles; — sixteen  witnesses  were  examined  in  support  of  them:  The 
answers  of  Mr.  Otway  were  taken  to  the  libel;  and  interrogatories  were 
put  on  his  part  to  the  witnesses  produced  by  his  wife,  l)ut  he  gave  no 
responsive  plea. 

Swabejf  and  Jennet  for  Mrs.  Otway. 

•Arnold  and  nAdams  contra. 

JUDOHENT. 

SiB  John  Nicholl. 

This  is  a  suit  brought  by  Sarah  Otway  for  a  dirorce,  on  account  of 
the  cruelty  and  adultery  of  her  husband:  the  marriage  took  place  in 
1790;  the  parties  cohabited  together  chiefly  at  Stanford  Hall,  till  July, 
1811.  The  husband  was  a  country  gentleman;  the  wife^  the  daughter 
of  Sir  Thomas  Caye,  Bart.; — she  had  nine  children  by  him.  This 
gentleman,  living  with  his  wife,  with  daughters  nearly  grown  up,  is 
proved  to  have  made  his  own  house  a  brothel. 

Mary  Lawrence,  a  young  girl  not  eighteen,  was  debauched  by  him; 
the  fact  is  incontestibly  proved; — so  that  on  this  fact  alone  the  wife 
would  be  entitled  to  a  divorce. 

Another  fact  amounts  nearly  to  a  rape;  the  account  given  by  the  wo- 
man is  confirmed  by  another  person  to  whom  it  had  been  admitted.  A 
third  instance  is  proved  by  Gaudern,  his  steward,  who  was  employed 
to  get  lodgings,  and  to  maintain  the  party. 

This  was  in  June,  1811,  just  before  the  separation. 

A  more  profligate  case  of  adultery  cannot  be  made  out,-— this  being  2,//* 
so  fully  proved,  it  is  not  necessary  to  scan  with  exactness  the  chargeof  ..^^i^  ^ 
cruelty — acts  of  personal  violence  are  not  proved—* but  a  series  of  most 
unwarrantable  behaviour  is.     The  case  cited  shows  that  it  was  not  ne-/  td*^*^ 
cessary  to  prove  acts  of  personal  violence  to  substantiate  a  charge  of 
cruelty; — it  is  the  acknowledged  doctrine  that  danger  to  the  person  and 
health  is  sufficient.     The  wife  pleads  a  state  of  delicate  health,  this  one 
of  her  interrogatories  is  said  to  contradict: — she   might  have  been 
strong  originally,    but   after  having  had   nine  children,    and  borne 
such  treatment  for  so  many  years,  it  was  natural  she  should  become 
nervous. 

Many  of  the  servants  who  have  been  examined  prove  Mr.  Otway  to 
have  been  in  the  habit  of  putting  himself  into  passions,  of  following  her 
from  room  to  room,  abusing  her,  calling  her  by  the  most  opprobrious 
names,  accusing  her  of  adultery  and  incest.  I  do  not  consider  this  as 
mere  abuse,  it  implies  menace. 

Part  of  the  evidence  on  the  fourth  article  is  objected  to.  I  do  not 
consider  it(a)  (as  it  ha^been  contended  to  be)  a  mere  general  article  not 
to  be  examined  to,  of  as  merely  going  to  the  character  of  the  party, 
which  is  now  discontinued  in  practice;  but  it  pleads  the  habits  of  the 
husband  in  abusing  his  wife,  and  in  that  view  it  is  proper  to  be  examin 
ed  to: — it  might  have  been  met  by  the  husband  by  pleading  that  such 
was  not  his  habit.  Therefore,  I  consider  this  evidence  as  properly 
taken.     There  appears  to  have  been  no  provocation  whatever  on  the 

V 
(a)  The  4th  article  pleaded  "  That  shortly  after  the  marriage  the  said  Henry  J ,  *  ,;  j, ' 
Otway  began  to  treat  his  wife,  who  was  of  a  very  delicate  constitution,  with  in-    *  ' 
dignity,  severity,  and  cinielty;  abused,  and  called  her  opprobrious  names;  swore  /  \X  cf-.S 
at  her,  spit  in  her  face,  and  threatened  to  beat  her,  to  pull  her  nose  from  off  her  ,^    %, 
face,  and  to  shoot  her;  and  ordered  her  to  quit  his  house,  and  declared  he  was  "^  ^  ' 
determined  she  should  go." 
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part  of  the  wife;  all  the  witnesses  state  this  upon  the  interrogatories, 
except  Gaudern,  his  steward,  who  has  been  brought  before  the  Court 
by  a  compulsory,  Mrs.  Otway  has  been  proved  to  have  been  so  much 
terrified  and  alarmed  by  his  conduct  as  twice  to  have  quitted  the  house; 
she  came  back,  it  is  true;  but  this  is  not  extraordinary,  for  she  had 
seven  children; — but  her  health  has  been  materially  aO'ected: — she  had 
fits  afterwards  from  his  violent  conduct,  and  he  would  not  suffer  her  to 
have  medical  attendance  till  he  was  told  she  was  in  danger.  The  apo- 
thecary says,  he  put  himself  in  such  passions  as  to  alarm  him  lest  he 
should  commit  violence; — then  what  must  have  been  the  fear  of  a  ner- 
vous woman? — she  declared  her  fears  for  her  personal  safety;  and  oo 
one  occasion  on  recovering  from  a  fainting  fit  she  exclaimed,  <^  Do  not 
let  him  come  near  me."  So  Jackson  speaks  to  a  menace,  and  his  say- 
ing "I  will  murder  you;" — ^the  next  morning  after  this  she  quitted  the 
house.  He  had  been  in  a  passion  about  his  daughter's  going  out  In 
the  deposition  of  the  witness  who  speaks  to  this  fact,  the  menace  is  not 
mentioned.  On  the  interrogatories  he  is  asked  if  he  believes  Mrs.  Ot- 
way quitted  the  house  on  apprehension  of  ill-treatment;  and,  on  his 
being  called  upon  to  speak  more  particularly,  he  states  the  menace. 

It  is  objected  that  she  could  have  no  apprehensions,  for  she  had  lived 
with  him  20  years,  and  no  damage  had  ensued; — but  I  have  yet  to  learn 
that  such  passions,  so  indulged  in,  do  not  increase. 

If  no  adultery  had  been  proved,  I  am  not  prepared  to  say  that  a  suffi- 
cient ground  has  not  been  shown  for  a  separation; — but  the  adultery  in 
this  case  is  connected  with  the  cruelty:  the  Court  cannot  separate  tlie 
one  from  the  other. 

I  pronounce  for  the  separation  as  prayed. 


PREROGATIVE  COURT  OF  CANTERBURY. 

WILLIAMS  V.  WILKINS.— p.  100. 
C ceteris  paribus,  a  man  accustomed  to  business  preferred  as  an  administrator. 

Judgment. 

Sir  John  Nicholl. 

Twelve  persons  are  entitled  in  distribution, — caeteris  paribus,  a  man 
of  business  is  more  proper.  The  parties  applying  for  administration 
are  Mrs.  Williams,  who  lived  with  the  deceased,  and  managed  his  af- 
fairs; and  Mr.  Wilkins,  who  was  his  partner  in  a  banking-house.  The 
Court  would  not  willingly  give  any  person  a  power  of  looking  into  the 
affairs  of  this  banking-house.  There  is  no  imputation  against  Mr. 
Wilkins; — it  is  not  likely  he  or  his  partners  would  make  up  a  false 
account; — by  far  the  majority  of  the  next  of  kin  are  satisfied  with  Mr. 
Wilkins. 

It  has  been  relied  upon  in  argument,  that  in  a  former  will  he  had  left 
Mrs.  Williams  property; — but  he  had  abandoned  that  will,  and  conse- 
quently that  intention: — the  circumstance,  therefore,  is  immaterial. 
The  point  now  is,  not  whom  the  deceased  would  have  chosen  for  his 
administrators,  but  who  is  most  proper  for  the  office.  Eight  out  of 
twelve  of  the  next  of  kin  are  for  Mr.  Wilkins; — ^three  are  silent.;-^ 


2  PlilLLIMOUE,  100.  203 

though  this  expression  of  their  opinion  is  not  binding  on  the  Court; 
stilly  unless  the  person  on  whom  the  majority  fixes,  is  an  improper  per- 
son, it  ou^eighs  the  other  considerations  which  have  been  urged. 

Mr.  Wilkins  I  think  the  most  proper  person  to  have  the  administrar 
tion;  and  I  decree  it  to  him. 


CONSISTORY  COURT  OF  LONDON. 

DOBBYN  V.  CORNECK  falsely  calling  himself  DOBBYN.— p.  102, 

A  libel  pleading  the  interposition  in  banns  of  a  christian  name  by  which  the  wo- 
man had  not  been  known,  as  a  ground  of  nullity,  admitted  to  proof. 


ARCHES  COURT  OF  CANTERBURY. 

COLE  V.  CORDER.— p.  106. 


{An  Appeal  from  the  Commissary  Court  of  Surry.) 


In  defamation  suits,  it  is  not  necessary,  that  two  witnesses  should  speak  to  th^ 
same  words  being  uttered  in  precisely  the  same  terms. 


OTWAY  V.  OTWAY.— p.  109. 

Permanent  alimony,  J  *5  **  ^^  '  * 

Judgment.  }q  (*'c^a  /^^  j  (; , 

SiE  John  Nicholl.  /    *    / 

In  this  case,  Mrs.  Otway  has  succeeded  in  obtaining  a  sentence  of/^j, 
separation  from  her  husband  in  a  suit  brought  against  him  for  cruelty 
and  adultery. 

The  question  of  permanent  alimony  was  reserved,  and  now  comes 
before  the  Court  for  its  decision,  and  it  is  my  duty  to  allot  to  the  wife 
out  of  the  joint  income  a  fit  allowance  for  her  separate  maintenance. 

The  principles,  upon  which  the  Court  is  to  exercise  its  discretion 
have  been  so  recently  laid  down  in  the  case  of  Cooke  v.  Cooke^  ante, 
178,  that  I  do  not  think  it  necessary  to  repeat  them  again  at  any 
len^rth. 

Undoubtedly,  a  much  larger  allowance  is  to  be  made  for  permanent 
alimony,  than  for  alimony  pending  suit; — the  delinquency  of  the  hus- 
band is  now  established;  the  wife  is  the  injured  party: — she  is  separated 
from  the  comfort  of  matrimonial  society,  from  the  society  of  her  fami- 
ly, not  by  the  act  of  Providence,  but  by  the  misconduct  of  her  hus- 
band;— she  must  be  liberally  supported.  The  law  has  laid  down  no 
exact  proportion; — it  gives  sometimes  a  third, — sometimes  a  moiety; 
according  to  circumstances. 


204  Harris  v.  Harris.  H.  T.  1813. 

In  Lord  PomfreVs  case  the  income  was  12,000/.  per  annum,  the  ali- 
mony eiven  was  4,000/. :  in  that  case  the  larger  part  of  the  fortune  had 
come  from  the  wife,  and  there  was  no  family; — but  he  was  fpeer,  and 
had  that  rank  and  dignity  to  support. 

f^fi'  In  Taylor  v.  Taylor^  Arches,  May  14, 1796,  a  moiety — in  Cookey. 

f\g^         Cooksy  Arches,  June  25,  1812,  ante,  178,  about  a  moiety,  were  given — 

/    *         in  these  cases  there  were  no  children. 

In  the  present  case  the  joint  income  amounts  to  5,500/.  per  annum. 
The  greater  part  of  this  property  came  from  the  wife — the  delinquency 
of  the  husband  is  very  gross.  I  should  be  disposed  to  give  as  large  a 
proportion  as  in  any  case; — if  no  third  parties  were  concerned,  I  should 
give  a  full  moiety^but  there  are  six  children,  two  sons  and  four  daugh- 
ters, whom  the  father  is  bound  to  maintain  and  educate; — the  suitable 
education  for  such  a  family  will  be  a  considerable  expense; — supposing 
that  deducted,  the  sum  I  shall  allot  will  give  the  wife  about  a  moiety  of 
the  remainder. 

I  shall  allot  2,000/.  per  annum  to  be  paid  quarterly  from  the  date  of 
the  sentence. 

It  appears  that  there  are.  deductions  from  the  estate  from  two  jointures 
of  1,500/.  each;  when  they  fall  in,  it  will  be  open  to  the  wife  to  apply 
for  an  increase  of  alimony. 


'_.' 
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^  HARRIS  V.  HARRIS— p.  1 1 1. 

The  cruelty  of  the  husband  established,  and  a  separation  a  snensaet  thoro  decreed 

at  the  suit  of  the  wife. 

Judgment. 

Sir  William  Scott. 

This  is  a  suit  for  separation  by  reason  of  cruelty,  brought  by  the 
wife: — There  is  no  defensive  allegation  on  the  part  of  the  husband.  It 
18  not  the  habit  of  the  Court  to  interfere  in  ordinary  domestic  quarrels; 
there  must  be  something  which  makes  cohabitation  unsafe;  for  there 
may  be  much  unhappiness  from  unkind  treatment  and  from  violent  and 
abusive  language;  but  the  Court  will  not  interfere — it  must  leave  par- 
ties to  the  correction  of  their  own  judgment — they  must  bear  as  well  as 
thev  can  the  consequences  of  their  own  choice. 

Words  of  menace  are  different;  if  they  are  likely  to  be  carried  into 
effect,  the  Court  is  called  upon  to  prevent  their  being  carried  on  to  mis- 
chief.— Where  blows  are  resorted  to,  the  case  is  still  more  aggravated, 
there  mischief  is  actually  done,  or  inflicted  to  a  certain  degree. 

In  the  present  case  it  is  impossible  not  to  say  that  there  is  that  spe- 
cies of  misconduct  which  the  Court  notices. 

It  is  proved  that  for  a  considerable  time  the  husband  used  towards  his 
wife  words  of  the  most  insulting  nature;  and  that  they  were  constantly 
used. — This  is  proved  by  the  evidence  of  the  servants,  who  appear  to 
give  impartial  testimony,  allowing  the  husband  credit  for  affection  to 
his  children,  but  stating  his  misconduct  towards  his  wife.  I  see  nothing 
to  lead  me  to  impute  undue  favour  or  partiality  towards  him. 

The  first  matter  complained  of  is  an  actual  blow,  though  there  is  no 
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direct  evidence  of  it.     What  leaves  the  Court  fully  satisfied  that  it  did 
occur,  is  the  blow  in  1803.     Her  two  sisters  say  that  at  that  period  she 
abstained  from  her  usual  visits  to  them  for  some  time.     When  she  came, 
they  saw  marks,  and  asked  her  the  cause  of  them;  she  declined  at  first 
to  answer  their  questions,  and  did  not  appear  eager  to  complain,  but 
when  pressed  she  said  she  had  received  a  blow  from  her  husband  with 
^  a  poker:— this  confession  of  her's  confirms  the  statemeat  made  at  ^l/S* 
later  time,  that  her  husband  had  struck  her  before,  which  must  either 
allude  to  this  blow,  or  it  adds  to  the  number  of  acts  of  violence  com- 
plained of. — She  bore  all  with  the  patience  required  of  a  wife — she  was 
degraded  from  the  management  of  her  family; — dressed  not  suitably  to 
her  situation  in  life; — obliged  to  resort  to  the  charity  of  her  own  family 
for  a  supply  of  money. — "Pool,''  "Devil,''  and  <*Liar,"  were  the  X 
best  terms  applied  to  her: — words  of*  menace  are  also  proved,— he 
would  threaten  to  throw  a  knife  in  her  face,  when  he  had  a  knife  in  his  )^ 
hand; — he  would  threaten  to  knock  her  head  off;  words  which  to  a  i^ 
mind  of  greater  firmness  than  hers  would  occasion  alarm. 

It  has  been  suggested  that  she  had  habits  of  contracting  debts  which 
justified  him  in  taking  the  management  of  the  family  from  her;  but 
when  1  see  the  manner  in  which  she  was  kept,  as  to  her  own  clothes, 
I  do  not  think  these  habits  others  than  the  husband  himself  occasioned, 
if  they  are  true;  but  they  are  not  satisfactorily  proved. 

The  subsequent  facts  are  clearly  established:  On  the  11th  of  Aug. 
there  was  a  quarrel  on  account  of  the  allowance  her  father  had  given 
her  for  her  own  accommodation; — the  husband  wanted  to  apply  this  to 
the  use  of  the  family.  I  do  not  see  that  her  application  of  it  was  other 
than  was  intended  by  her  father. 

On  Sept.  11.  there  is  satisfactory  evidence  of  a  blow  from  a  tea-cup;  X 
ibe  child  came  down  stairs,  and  said  her  father  had  thrown  a  tea-cup  at 
her  mother^-the  witness  went  up  stairs,  and  found  the  cup  broken, 
and  her  face  bleeding — he  asked  the  witness  what  she  had  heard  about 
it — she  told  him,  and  he  did  not  deny  the  statement — his  silence  here 
leaves  no  doubt  of  the  fact 

On  the  14th  of  Oct  was  the  last  outrage  which  led  to  their  separa- 
tion; it  happened  in  the  presence  of  the  husband's  sister; — the  dispute 
arose  about  the  testamentary  dispositions  of  her  father — it  is  a  singular 
circumstance  that  the  sister  says  she  leaned  her  head  on  her  hand,  and 
did  not  see  the  parties.  The  husband,  however,  by  his  own  admission 
to  another  person,  thrust  his  fist  into  her  face  with  some  violence. 

The  Court  is  called  upon  to  prevent  the  repetition  of  such  occur- 
rences— I  have  no  hesitation  in  pronouncing  for  a  separation. 


PREROGATIVE  COURT  OF  CANTERBURY. 

BUDD  V.  SILVER.— p.  115. 

Where  there  are  several  next  of  kin  in  equal  degrees,  administration  is  granted 
to  the  person  who  unites  the  majority  of  interests,  unless  there  is  some  ground 
of  objectioo,  some  reason  for  preferring  another. 

JXTDOMENT. 

Sir  John  Nicholl. 

'^^  deceased  is  Anne  Primej  who  has  died  leaving  a  testamentary 
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paper,  not  disputed,  but  in  elBect  merely  declaring  an  intestacy.  There 
are  nine  cousins  equally  entitled  in  distribution — of  these  Budd  and 
Silver  contest  the  administration; — four  of  the  next  of  kin  join  in 
Budd's  prayer, — three  in  that  of  Silver,  so  that  Budd  has  a  majority  of 
interests.  Where  there  is  no  material  objection  on  one  hand,  or  rea- 
sons for  preference  on  the  other,  the  Court,  in  its  discretion,  puts  the 
administration  into  the  hands  of  the  person  with  whom  the  majority  of 
interests  are  desirous  of  entrusting  the  estate. 

There  is  no  objection  to  Budd^s  character,  or  his  competency:— the 
only  point  argued  is,  that  his  competitor  is  a  person  of  superior  situa- 
tion in  life,  being  an  alderman  of  the  city  of  Winchester;  whereas  Budd 
is  only  a  small  shopkeeper  in  that  city: — but,  independently  of  the 
majority  of  interests  being  in  Budd's  favour,  there  is  another  reason 
why  he  should  be  preferred;- for  it  seems  a  considerable  question  is 
likely  to  arise  between  the  estate  of  the  deceased  and  a  son  of  Mr.  Sil- 
ver, respecting  the  validity  of  a  gift.  The  parties  interested  in  the 
property  might  entertain  a  great  deal  of  jealousy  that  the  claims  of  the 
estate  might  not  be  so  strongly  asserted  by  the  father  against  his  son; 
the<more  so,  as  he  has  produced  affidavits  to  show  that  in  his  opinion  it 
was  a  valid  gift. 

The  Court  grants  to  the  person  who  has  the  majority  of  interests, 
unless  there  be  some  ground  for  setting  him  aside: — ^here  there  is  oq 
ground. 

Administration  granted  to  Budd. 


ARCHES  COURT  OF  CANTERBURY. 

REEVES  V.  REEVES.~p.  117. 
The  re-examination  of  a  witness  refused. 

An  application  was  made  to  the  Court  on  the  behalf  of  the  party  pro« 
ceeded  against,  to  permit  Mr.  Gallatly,  a  witness  who  had  been  exam- 
ined in  this  cause,  to  be  re-examined; — on  the  ground  that  he  was  so 
unwell  during  the  time  he  was  under  examination,  that  his  memory  had 
failed  him,  and,  consequently,  that  his  conscience  now  impelled  him  to 
wish  to  be  re-examined. 

Lushington  and  Herbert  in  support  of  the  application, 

Cited  Griells  v.  Gansell,  2  P.  Wms.  646;  Sand/ord  v.  Paul^  2 
Brown's  Chanc.  Cas.  p.  370;  Ingram  v.  Mitchell^  3  Ves.  Jun.  297j 
Sawyer  v.  Bowyer^  1  Brown's  Chanc.  Cases,  38S. 

Swabey  and  jidams  contra. 

The  cases  have  no  bearing  on  the  point; — this  is  not  an  application 
to  state  that  he  has  been  misconceived;  but,  an  application  for  permis- 
sion to  add  to  his  evidence — he  does  not  apply  to  rectify  a  mis-state- 
ment, but  to  supply  a  course  of  new  facts. 

Sir  John  Nicholl 

Asked  the  Examiner  whether,  at  the  time  of  the  examination,  he  ob- 
served any  incompetency  in  the  witness  from  illness,  or  any  other 
cause. 
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The  Examiner  replied  in  the  negative; — and  stated  that  all  the  mate- 
rial points  were  accurately  put  to  him. 

Judgment. 

Sir  John  Nicholl. 

The  Court  will  not  lay  down  that  in  no  possible  case,  and  under  no 
possible  circumstances,  a  witness  may  not  be  re-examined: — but,  un- 
der any  circumstances,  the  Court  would  accede  to  such  a  proposition 
with  extreme  jealousy. 

The  party  here  is  applying  for  the  re-examination  of  her  own  wit- 
ness:— he  has  been  very  fully  examined — and  concludes  his  deposition 
in  the  strongest  terms.  It  is  confirmed  by  the  Examiner  that  he  was 
fully  and  carefully  examined; — that  the  deposition  was  read  over  to 
him  on  the  night  on  which  it  was  taken; — that  he  attended  again  on 
the  following  day, — and  the  deposition  was  again  read  over  to  him. 

It  would  go  to  the  destruction  of  all  evidence  whatever,  if  a  prece- 
dent of  this  kind  were  established. 


POOL  V.  POOL.— p.  119. 

In  a  libel  in  a  cause  for  the  restitution  of  conjugal  rights,  it  is  not  necessary  to 
plead  specifically,  that  the  parties  were  of  21  years  of  age ;  provided  it  is 
pleaded  that  the  marriage  was  lawfully  solemnized  in  consequence  of  a  licence 
duly  obtained. 


PREROGATIVE  COURT  OF  CANTERBURY. 

READ  V.  PHILLIPS.— p.  122. 

Testamentary  effect  given  to  an  unexecuted  paper. 

Jin>GMENT. 

Sir  John  Nicholi.. 

Robert  Phillips  died  a  widower  leaving  four  children,  by  three  dif- 
ferent wives: — the  will  propounded  divides  the  property  in  certain  pro- 
portions amongst  them;  it  is  all  in  the  deceased's  own  hand-writing; — 
It  was  found  after  his  death,  in  a  place  where  he  is  proved  to  have  de- 
posited it,  by  a  person  to  whom  he  had  read  it. 

The  only  question  is,  whether  he  intended  it  for  his  will,  or  as  a  pre- 
paration for  his  will  ?  The  paper  is  complete  as  to  disposition,  but  there 
is  no  executor;  and  it  is  neither  subscribed  nor  executed;  it  becomes  ne- 
cessary therefore,  to  account  for  these  circumstances.  It  is  very  fairly 
written; — great  pains  are  taken  in  the  composition  of  it,  but  there  are 
no  formal  or  concluding  words  at  the  end.  His  house-keeper  says,  he 
told  her  <<that  he  had  a  will  by  him  at  his  late  wife's  death,  which  he 
had  burnt,  and  that  he  had  written  another,  which  he  would  one  day 
show  her; — that  every  person  should  have  a  will  by  them; — that  he  one 
day  took  from  the  leaves  of  a  large  book  a  paper,  and  said,  <  This  is 
my  will,  or  wish;' — she  replied,  that  it  was  neither  signed  nor  dated; 
upon  which  he  answered,  '  that  made  no  difl'erence:' — he  told  her  he  had 
written  it  all  himself; — that  she  said  it  ought  lo  have  been  drawn  up  by 


208        Reeves  v.  Reeves.  T.  T.  1813. 

an  attorney;  to  which  he  replied,  it  was  all  in  his  own  hand-writings 
and  as  good  as  if  drawn  up  by  fifty  attornies."   * 

Under  these  circumstances  I  am  quite  satisfied  that  he  intended  it  to 
operate  as  his  will: — ^the  presumption  of  law,  which  is  very  sh'ght  in 
this  case  against  the  paper,  is  repelled: — and  therefore,  I  pronounce  for 
the  validity  of  it 


ARCHES  COURT  OF  CANTERBURY. 

ADDAMS  V.  KNEEBONE— p.  124. 


{An  Appeal  from  the  Consistory  Court  of  Exeter,) 


An  allegation  rejected  in  the  Court  below,  admitted  in  the  Court  of  Appeal. 


REEVES  V.  REEVES.— p.  125. 

Separation  on  proof  of  the  adultery  of  the  wife,  not  barred  by  the  conduct  of  the 

husband. 

Judgment. 

Sir  John  Nicholl. 

This  is  a  suit  for  separation,  by  reason  of  adultery,  brought  by  the 
husband  against  the  wife;  the  adultery  is  fully  proved;  that  proof  not 
being  resisted,  it  is  unnecessary  to  detail  it.  The  wife  defends  herself, 
not  on  the  ground  of  her  own  innocen9e,  but  by  bringing  an  accusatioa 
against  her  husband,  not  of  mere  connivance,  but  that  he  has  been  the 
active  instrument  of  his  own  dishonour.  If  proved,  this  is  a  sufficient 
defence;  for  he  cannot  come  into  a  court  of  justice  complaining  of  that 
as  an  injury,  which  he  himself  has  caused  to  be  done. 

The  history  of  the  case,  as  given  by  the  wife,  is,  that  she,  while  living 
with  her  mother,  was  induced  to  marry  Reeves  clandestinely;  both  were 
minors.  In  1810,  Reeves's  father  discovered  the  marriage,  compelled  his 
son  to  quit  his  wife,  and  go  to  America;  that  the  father  afterwards,  with 
the  privity  of  the  son,  used  means  to  seduce  the  wife  to  commit  adultery, 
but  that  she  returned  to  her  mother^  and  lived  in  an  irreproachable  man- 
ner till  this  suit  commenced. 

This,  if  proved,  would  be  a  strong  case  of  defence;  for,  though  the 
privity  of  the  son  should  not  be  proved,  the  Court  would  go  far  to  pre^ 
sume  it;  if  it  should  be  shown  that  the  son  has  left  the  father  his  agent, 
with  a  proxy,  enabling  him  to  proceed  against  his  wife  in  the  event  of 
her  committing  adultery. 


^  ^(?>,  ^^^^  pleaded,  that  the  parties  became  accidentally  acquainted,  and  in 
•  ••^Va' short  time  were  clandestinely  married;  but,  it  appears  by  the  evidence 
the  mother  herself,  that  her  daup;hter  had,  in  the  course  of  the  pre- 
/    '^"i^'^^^'"^  year,  cohabited  with  this  young  man,  and  that  it  was  not  until 
'  %     five  months  after  their  first  cohabitation  that  the  banns  were  published. 
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in  a  parish  in  which  neither  of  them  resided: — under  which  publication 
the  marriage  was  had;  and  they  then  went  to  her  brother's.  Mention 
is  made  of  a  bond  given  by  Mr.  Henderson,  of  80/.  per  annum,  to  Mrs. 
Reeves;  but  this  is  wrapt  up  in  mystery;  therefore,  as  if  there  was  some- 
thing not  creditable  to  the  party  to  disclose,  it  has  been  suggested  that 
the  bond  was  from  a  person  with  whom  she  had  a  prior  connexion;  but 
that  would  not  avail  the  husband:  it  is  said  that  she  resided  with  her 
husband  some  months  before  marriage,  but* neither  will  this  affect  the 
case: — antenuptial  conduct  cannot  lay  the  foundation  of  a  suit  for  di- 
vorce by  reason  of  adultery;  nor  can  it  be  brought  forward  as  such  against 
her; — but  antenuptial  irregularities  do  repel  the  sort  of  defence  set  up 
here  that  she  was  maliciously  deserted  by  her  husband,  and  her  virtue 
undermined  by  artifice  and  stratagem. 

Reeves  was  the  son  of  a  colourman  in  the  Strand;  he  was  an  apprentice 
to  his  father,  from  whom,  as  has  been  stated,  he  kept  his  marriage  secret: 
the  father  was  informed  of  the  connexion  by  an  anonymous  letter; — on 
taxing  the  son  with  it,  he  denied  it;  but  the  next  day  he  wrote  a  letter 
to  his  father,  deploring,  as  unfit,  the  connexion  he  had  formed,  stating 
that  he  knew  his  wife  had  been  guilty  of  adultery;  that  he  was  unhappy, 
and  was  going  to  sea.  He  went  shortly  afterwards  to  Ireland,  and  was 
not  heard  of  again  till  January,  1811;  so  that  he  was  not  compelled  by 
his  father  to  quit  a  virtuous  wife;  but  he  left  her  under  the  impression 
that  she  had  been  guilty  of  adultery.  Reeves  returns  from  Ireland,  and 
is  reconciled  to  his  father; — ^he  is  informed  that  his  wife  conducted  her- 
self during  his  absence  as  a  common  prostitute; — he  determines  never 
more  to  live  with  her;  and  in  June,  1811,  he  went  to  America,  where 
he  has  continued  ever  since.  These  circumstances  are  deposed  to  by 
difierent  witnesses: — no  imputation  can  be  raised  from  them  of  a  ma- 
licious desertion; — he  quits  his  wife  under  the  impression  that  she  was 
an  adultress; — the  foundation  of  the  defence  laid  in  the  plea  wholly  fails. 
The  mother  ventures  to  depose,  as  pleaded,  to  the  virtuous  conduct  of 
her  daughter;— other  evidence  impresses  me  with  a  contrary  belief,  and 
also  with  the  idea  that  the  mother  must  have  been  aware  of  it; — her 
brother  and  sister  were  both  satisfied  of  ner  criminality;  and,  as  sheex- 
presses  it,  gave  her  up.  It  is  proved  that  she  used  to  dress  herself,  and 
go  out  in  the  evening;  and  not  return  home  till  late  the  next  morning. 
Full  credit  cannot  be  givpn  to  hsr  mother,  that  she  conducted  herself 
with  perfect  propriety:  the  husband  has  left  the  country  under  the  be- 
lief that  his  wife  was  an  abandoned  woman,  but  having  no  positive  proof 
of  her  guilt; — it  is  no  imputation  against  him  that  he  wished  his  friend 
to  watch  her  conduct.  He  is  charged  with  having  used  means  to  induce 
her  to  commit  adultery.  Dunbar  states  that  application  was  made  to 
Reeves's  father  for  a  maintenance.  That  Ann  Tliompson,  to  whom  the 
application  was  made,  said,  "  Adultery  must  be  committed, — she  stands 
in  her  own  light,  there  must  be  a  divorce,  the  sooner  the  better,"  But 
Thompson,  and  Reeves  the  father,  deny  any  such  conversation,  or  any 
such  intention: — Dunbar  stands  forth  as  her  protector  and  paramour,  he 
had  criminal  connexion  with  her;  he  is  represented  as  a  person  prepar- 
ing himself  for  the  Bar,  and  an  officer  in  the  London  militia; — his  ap- 
plication to  the  father,  (he  not  being  her  attorney)  leads  to  the  belief 
that  a  connexion  between  them  had  then  commenced.  I  am  of  opinion 
that  the  plan  to  seduce  her  into  adultery  is  by  no  means  established;  and 
that  the  friends  of  Mr.  Reeves  were  only  watching  her  for  the  purpose 
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of  detecting  her.     But  one  act  of  condonation  is  stated  snbsequently, 
namely,  the  sending  her  tickets  for  the  play;  it  is  said  this  was  only  to 

I)rove  her  identity; — but  he  should  have  done  nothing  which  would  have 
ed  her  into  temptation:  and  if  she  had  been  that  night  led  into  adultery, 
and  that  had  been  the  only  act  of  adultery  proved,  I  will  not  say  what 
the  consequences  might  have  been,  or  how  far  the  Court  would  have  de- 
cided on  a  single  act: — the  Court  will  countenance  no  active  step  which 
leads  to  a  criminal  act; — here  it  led  to  no  consequences,  as  the  tickets 
were  not  accepted. 

The  father  would  have  acted  more  judiciously,  to  have  afforded  her 
some  support: — a  husband  is  bound  to  support  his  wife,  to  aliment  her 
during  suit;  but  here  he  was  a  minor,  and  an  apprentice,  wholly  de- 
pendent on  his  father.  The  wife  had  friends,  a  mother,  brother,  and 
sister,  with  whom  she  lived. 

j/  ^/       The  husband  had  no  means  of  providing  for  her.     The  only  question 
:^*then  is,  whether  the  husband,  not  maliciously  deserting  his  wife,  but 

?  /^.    under  the  conviction  of  her  adultery,  leaving  her  without  provision, 

\  not  having  the  means  of  supporting  her,  is  barred  of  his  remedy.  I  do 
^  not  find  that  any  of  the  cases  cited  go  this  length.  The  Court  is  to  ad- 
minister the  law,  not  to  make  it: — if  the  husband  connives  at,  or  acqui- 
esces in  adultery, — the  law  is  clear,  he  loses  his  remedy,  volenti  non  fit 
injuria; — still  more  so,  if  he  actively  promotes  it.  But  to  say  that  a 
husband  quitting  his  wife  because  he  is  convinced  of  her  adultery,  and 
only  waiting  for  full  proof  before  he  institutes  proceedings,  and  not  sup- 
porting her  because  he  had  no  means  of  doing  so,  is  guilty  of  connivance, 
would  be  to  state  a  principle  void  of  authority. 

'.  j^  v..  The  Court  is  reminded  of  the  care  of  morality  confided  to  it;  and  lo 
be  careful  of  laying  it  down,  that  any  woman  left  without  support  by 
her  husband  may  resort  to  prostitution  for  the  means  of  livelihood ; — I 
see  not  how  the  cause  of  morality  will  be  supported  by  giving  a  woman 
encouragement  in  conduct  of  .this  description. — In  this  case  I  am  not  to 
strain  principles.  The  woman,  both  before  and  after  marriage,  appears 
to  have  conducted  herself  with  great  profligacy.  I  have  admitted  her 
to  go  into  her  defence; — but  after  full  consideration  of  the  evidence,  and 
the  arguments  by  which  her  defence  has  been  supported;  I  am  of  opinion 
that  I  am  warranted  in  pronouncing  a  sentence  of  separation. 
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BUCKERIDGE,  v.  GOOCH,  falsely  calling  herself  BUCKERIDGE. 

—p.  131. 

In  a  cause  of  nullity  of  marriage  promoted  by  the  father  of  a  minor,  the  evidence 

of  the  wife  of  that  father  is  admissible. 
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Charges  of  cruelty  brought  by  a  wife  against  her  husband,  not  substantiated. 

Judgment. 

Sir  William  Scott. 

This  is  a  proceeding  by  Mrs.  Waring  against  her  husband  for  cruelty 
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and  adultery. — ^The  parties  were  married  on  the  5th  of  October  1800, 
and  have  five  children — ^she  left  her  husband  in  Jan.  1811,  and  soon  af- 
ter applied  to  this  Court,  charging  cruelty  and  adultery  against  her  hus- 
band.— The  charge  of  adultery  has  not  been  pursued;  there  is  a  letter 
indeed  introduced  annexed  to  an  interrogatory  unknown  to  the  other 
party  on  which  some  observations  have  been  made;  but  it  is  impossible 
for  the  Court  to  give  attention  to  it,  or  to  the  observations  made  upon  it, 
as  no  opportunity  has  been  offered  to  the  other  party  of  contradicting  it. 
I  shall  follow  the  example  of  the  adverse  party,  and  dismiss  that  part  of 
the  charge  from  my  observation;  there  only  remains,  therefore,  the  case 
of  cruelty. 

The  definition  of  legal  cruelty,  is  that  which  may  endanger  the  life  'i  <3^» 
or  health  of  the  party — it  generally  proceeds  from   the  wife,  as  the  v  >/  yy^ 
+  weaker  person — but  it  may  come  from  the  man,  and  has  so  done  in  .    /  / 
several  cases;  but,  generally,  the  wife  complains  of  what  is  dangerous  to ' 
her — on  the  showing  of  which  the  Court  releases  her  from  cohabitation,  "/^^^^p 
♦      In  doing  this  the  law  presumes  her  not  to  have  been  tlie  authoress  of-  y  * 
her  sufferings;  it  is  on  the  presumption  that  her  own  conduct  has  been  '/^ 
proper,  if  not,  the  remedy  is  in  her  own  power;  she  has  only  to  change 
her  conduct;  otherwise,  the  wife  would  have  nothing  to  do,  but  to  mis- 
conduct herself,  provoke  the  ill  treatment,  and  then  complain. — I  do  not 
mean  that  the  law  would  not  interfere,  if  this  misconduct  was  visited 
by  the  husband  with  intemperate  violence;  there  may  be  failings,  if  in- 
ordinately resented  and  visited  with  a  harsh  and  more  than  due  author!- «  j^  ^.  ^ 
ty,  upon  which  the  Court  would  not  decline  to  interfere.     But  if  her6/^» -^  '• 
I  conduct  be  totally  incompatible  with  the  duty  of  a  wife, 'if  it  be  violent  Z  ^.Jo 

L  . .  /  and  outrageous','  if  it  justly  provoke  the'indignation^of  the  husband  and 
r  causes  danger  to  his  person — she  must  reform  her  own  disposition  and 

manners;  she  must  remedy  the  evil  by  changing  her  own  measures,  and 
it  is  to  be  hoped  that  the  evils  will  cease  with  the  behaviour  which  pro- 
duced them:  and,  if  they  do  not,  she  may  then  complain  to  the  Court, 
and  solicit  its  interference  with  effect. 
X  On  these  principles  this  cause  is  to  be  examined. — It  most  certainly 
appears,  that  in  this  family  grievous  dissensions  have  existed,  unbecom- 
ing the  situation  of  the  parties  in  life,  and  the  duty  of  their  relationship 
to  each  other — gross  abuse, — violent  language — personal  struggles — dis- 
turbance of  the  neighbourhood;  in  short,  such  scenes  as  the  Court  has 
%  seldom  witnessed  in  its  experience  of  these  cases.  It  does  not  necessa- 
rily follow  that  these  dissentions  are  the  husband's  fault — they  may  bo 
the  fault  of  both— or  pre-eminently  of  the  complaining  party  herself. 

Before  I  proceed  to  examine  the  principal  parts  of  the  case,  someob-^/j*^  j>, 
servations  occur  with  respect  to  the  witnesses. — The  greater  number 
are  produced  by  the  complainant — they  are  servants,  and  where  hus- 
band and  wife  disagree  servants  are  witnesses  to  be  heard  with  caution — 
they  have  their  prejudices — the  females  generally  take  the  part  of  their 
mistress — some  are  dismissed  by  one,  some  by  the  other;  they  speak    ^    ,  , 
according  to  their  supposed  injuries.     Three  are  cookmaids,  who,  fromv  ^"/' ' 
their  situation,  can  know  but  litlle;"they  come  in  where  the  parties  are''  ^-  •.^' 
in  contention,  but  must  be  ignorant  how  the  contention  arose/ — Two 
are  housemaids:''' the  same  objection  applies  to  them;  the  come  in  when 
open  hostilities  have  broken  out,  but  do  not  see  the  origin  of  themi'  The  ' 
footman  or  butler,  is  also  produced,  who,  perhaps,  had  more  access  to 
them;  but  his  account  shows  that  his  opportunities  of  observation  were 
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very  imperfect. — A  surgeon  likewise,  Mr.  Cooper,  has  been  examined, 
who  appears  to  have  had  some  difierences  with  the  husband,  which  may- 
have  coloured  his  evidence — but  his  knowledge,  from  his  own  observa- 
tion, is  of  a  very  superficial  nature. — In  one  particular  illness  he  thought 
Mr.  Waring's  attention  to  his  wife  was  not  such  as  it  ought  to  have  been: 
this  is  matter  of  opinion — this  may  depend  on  the  different  degree  of 
warmth  of  feeling  in  different  men,  and  cannot  be  mad(^a  charge  of  le- 
gal cruelty. 

Mr.  Utterson,  a  gentleman  at  the  bar,  speaks  to  one  fact,  from  which 
he  infers  harsh  conduct,  of  which  he  can  know  little:  she  came  in  a  state 
of  distress;  but  he  knows  nothing  of  the  commencement  of  the  quarrel, 
and  so  judges  only  from  her  appearance;  if  the  husband  had  come  in  in 
equal  disorder  he  might  have  excited  equal  sympathy; — frequent  noises 
are  heard;  appeals  are  made  by  the  lady  from  the  windows,  which  show 
great  disorder  in  the  house. — Twelve  of  the  witnesses  are  subject  to  this 
objection  that  they  never  saw  the  origin  of  the  quarrels.  Cooke  and 
others  saw  the  quarrels,  but  did  not  see  the  beginning  of  them — what 
appears  offensive  and  harsh  might  be  justified  or  palliated  by  its  com- 
mencement; that  which  would  be  violent,  if  aggressive,  might  be  justified 
if  defensive. — If  the  wife  was  the  prior  hsdens, — if  she  gave  the  first 
blow,  though  it  may  have  been  unmanly  to  return  it,  the  law  will  allow 
/  for  the  infirmities  of  human  nature,  and  make  allowances  for  conduct 
'.J/d»  provoked  by  gross  and  scandalous  indignities.— The  representations  of 
such  witnesses  are  entitled  to  little  credit;  but  I  must  observe  that  several 
of  them  throw  the  blame  upon  the  party  complainant 

Mr.  Henry  Waring  is  the  witness  whose  evidence,  I  think,  entitled 
to  the  greatest  credit — he  is  the  nephew  of  one  of  the  parties;  but  he 
has  been  examined  on  both  sides,  and  speaks  with  moderate  allow- 
ance for  the  faults  of  both  parties.  He  saw  them  daily;  in  their  quar- 
rels he  says  the  conduct  of  the  wife  was  provoking,  and  soon  became 
violent 

Chapman,  who  was  employed  in  waiting  on  the  children,  as  a  nur- 
sery maid,  says,  <<  She  frequently  put  herself  in  a  violent  passion;  often 
said  provoking  things  to  him,  which,  as  it  were,  made  him  quarrel 
with  her.'^ 

Elizabeth  Wickens  <' considered  her  as  very  provoking  and  sullen; 

/  she  frequently  locked  herself  up.    One  day  when  she  did  not  choose  to 

go  down  to  dinner,  she  sent  a  message  by  one  of  her  own  children,  to 

her  husband,  that  if  he  did  not  send  her  up  some  dinner,  she  hoped  the 

bones  would  stick  in  his  throat,  and  choak  him. 

Lucy  Wickens  says  <*  she  frequently  dined  in  a  different  room  from 
her  husband — witness  saw  them  frequently  together;  that  her  conduct 
.  was  frequently  very  provoking  to  her  husband:  several  times  she 
locked  him  up  in  his  rooms,  and  refused  to  let  him  out,  notwithstand- 
ing the  messages  he  sent  to  her;  once  he  was  obliged  to  get  out  at  the 
window.*' 

Susan  Wickens  **  thought  her  conduct  very  irritating;  speaks  to  her 
,  locking  up  her  husband,  and  that  she  would  sometimes  order  no  dinner 

'*  to  be  prepared  for  him.*' 

These  are  her  own  witnesses,  who  depose  to  her  conduct,  which  is 
highly  reprehensible,  which  must  be  expected  to  draw  down  severe 
treatment  on  her;  in  vhich  she  would  be  the  authoress  of  her  own 
wrong,  and  not  entitled  to  relief. 
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I  will  now  dismiss  some  charges,  of  which  there  is  no  evidence— 
the  giving  her  an  emetic  to  procure  a  miscarriagOr  of  this  there  is  no 
evidence  whatever,  but  some  declaration,  made  by  herself,  to  Mr. 
Cooper  the  surgeon,  and  the  servants;  and  seeing  the  nature  of  the  de- 
clarations, in  which  she  has  indulged  herself,  respecting  other  acts,  I 
do  not  think,  in  this  instance,  she  is  entitled  to  much  credit  I  have 
looked  into  the  husband's  answers,  he  denies  the  charge  upon  oath — 
he  may  have  offered  her  medicines,  he  says,  but  it  was  for  no  such 
IHirpose — her  sister  has  not  been  examined  on  this  article;  which  is  sin- 
gular, as  she  appears  to  have  been  much  in  her  confidence. 

Another  charge  alleged  is,  that  she  had  no  supplies  of  money  while 
her  husband  was  absent  in  Ireland:  this  is  not  only  disproved,  but  the 
fact  turn6  out  to  be  directly  the  reverse;  she  was  regularly  furnished 
with  money  from  his  counting-house. 

Another  accusation  is,  that  she  was  compelled  to  come  down  stairs 
to  dinner,  when  she  had  just  had  a  miscarriage — ^that  she  came  down  to 
dinner,  when  she  was  very  infirm,  is  true — nothing  further  is  proved, 
but  her  own  complaint;  to  which,  considering  the  colour  of  her  opera- 
tions, I  do  not  give  credit,  . 

Another  charge  is,  that  her  husband  for  some  years  forbade  her  in«3*J3^ 
tercourse  with  her  own  family:  it  was  not  without  hesitation  that  the     ^ 
Court  admitted  the  pleading  this  fact,  for,  though  it  may  be  a  harsh  ex-y     '*^'* 
ereise  of  the  husband's  authority,  yet  he  may  be  justified  in  such  a  pro-  ^'^ 
hibition:  though  a  woman  may  be  amiable,  her  connexions  may  not  be 
so;  and  there  may  be  many  reasons  to  justify  a  husband  in  denying  such 
an  intercourse — thi^ugh  it  may  be  harsh,  it  would  be  going  too  lar  for 
the  Court  to  interfere.     But  it  appears  that  some  coolness  took  place 
between  her  husband  and  her  father,  on  account  of  some  pecuniary 
matters,  in  which  the  former  thought,  whether  justly  or  not  is  imma- 
terial, that  he  was  ill-treated  by  the  father — that  he  had  provided  arti- 
cles for  another  person,  on  her  father's  recommendation,  for  which  he 
thought  him  responsible,  but  he  thought  he  was  not.     The  husband 
complains  that  she  tlirew  the  note  from  her  father,  respecting  this  trans- 
action, into  the  fire-^she  admits,  in  her  own  plea,  such  facts  as  might 
fairly  have  given  the  husband  ground  for  such  a  surmise. 

The  substantial  charges  of  ill-treatment  are  three,  they  are  admitted 
to  be  so  by  the  counsel;  but,  if  they  are  not  proved^  in  point  of  seve- 
rity, so  as  to  carry  legal  consequences  with  them,  the  suit  is  at  an  end: 
it  is  necessary,  therefore,  to  examine  these  facts. 

On  the  6th  of  April,  1808,  the  libel  pleads  that  Mr.  Waring,  with- 
out any  provocation,  put  himself  in  a  passion,  swore,  attempted  to 
dras  her,  &c.  and  beat  her  head  against  a  marble  chimney  piece;  that 
he  Dfoke  her  comb,  which  he  forced  into  her  head — she  fell;  he  drag- 
ged her;  the  servants  interfered  on  hearing  her  screams,  and  the  hus- 
oand  then  desisted.  Several  witnesses  speak  to  this;  but  these  servants 
come  in  after  the  heat  of  the  battle,  and  know  little  or  nothing  of  the 
circumstances  that  led  to  it;  it  turns  out  that  Mr.  and  Mrs.  Waring 
were  invited  to  spend  the  afternoon  with  Mrs.  Jlule,  and  that  there  was 
Boitae  altercation  about  a  coach.  Mrs.  Waring's  sister  does  not  mention 
the  preliminary  circumstances  of  the  quarrel,  in  her  examination  in 
chief,  but  when  pushed  by  interrogatories,  she  says,  that  the  quarrel 
happened  just  as  they  were  ^oint;  out;  thut,  in  consequence  of  it  he 
went  alone,  aiKl  she,  uiiwull  an  J  ai^italcJ   by  the  altercation,  staid  at 


214  Waring  v.  Waring.  T.  T.  1813. 

home.  On  the  same  interrogatories  she  says  they  were  both  going  out, 
but  the  husband  went  alone — the  cause  was,  the  wiu,  sent  her  to  ask 
him  iif  he  would  have  a  coach — he  answered  in  the  negative — she  sent 
again — he  again  answered  in  the  negative — she,  ten  minutes  after,  sent 
a  message,  by  one  of  the  children,  to  say,  she  would  have  one  got:« 
from  the  lateness  of  the  hour  and  the  uncertainty  of  getting  it,  she  de- 
termined not  to  go; — he  was  angry,  and  went  alone,  leaving  them  to 
follow  him — afterwards  rain  came  on.  I  see  no  reason  why  the  parties 
should  be  so  violently  dissatisfied  with  each  other.  A  message  was  sent 
from  Mrs.  Rule,  to  desire  her  to  come,  or  say  whether  she  was  comiag 
or  not — the  servant  was  called  in; — Mrs.  Waring  informed  Mrs.  Rule 
and  her  party,  by  this  servant,  that  TJr.  PVaruig  himself  could  tell 
the  reason  why  she  did  not  come;  and,  after  delivering  this  reply,  the 
messenger  was  sent  back.  I  cannot  but  think  it  was  a  rude  and  impro- 
per message,  tending  to  expose  the  husband  to  tlie  ridicule  or  censure 
of  the  company  with  whom  he  was — she  could  have  gone — and  I  think 
the  message  was  sent  evidently  with  a  view  to  draw  that  consequence  upon 
him.  Take  it  any  how,  her  conduct  was  irritating;  and  it  is  not  sur- 
prising that  it  should  bring  him  home  a  provoked  husband.  What 
passed  at  first  appears  only  from  the  sister;  and  considering  how  much 
she  had  made  herself  a  party,  that  she  had  not  dissuaded  the  wife  from 
the  behaviour  and  message  before,  I  think  her  account  of  what  follow- 
ed is  imperfect,  and  not  perfectly  credible;  she  says  that,  without  say* 
ing  a  wordy  Mr.  Waring  passed  her,  jerked  his  wife  off  her  chair 
across  the  hearth,  by  which  she  fell  and  struck  her  head;  she  screamed, 
and  the  servants  came  in — Wells  says  he  found  her  on  the  ground,  cry- 
ing, "Oh  my  head;"  he  said,  "Yes,  with  a  violent  oath,  and  it's  oA 
my  head  too;^^ — it  appears  then  that  they  were  both  complaining  of 
mutual  violence; — he  calls  it  a  battle,  another  scullle — it  is  extraordina- 
ry that  the  next  day  they  dined  together;  and.  Wells  says,  they  ap- 
peared to  be  reconciled;  if  it  happened  as  stated,  1  think  she  would 
probably  have  put  herself  for  some  time  under  the  protection  of  friends; 
I  'think  originally  there  was  a  provocation  in  not  going,  and  a  grosser 
one  in  sending  the  message; — a  message  passed  after  the  conflict  on  his 
return,  in  which  both  complained — they  dined  amicably  together  the 
next  day;  and  a  formal  reconciliation  took  place,  through  Mr.  Aberne- 
thy,  by  the  recommendation  of  her  father. 

Her  husband  went  to  Ireland — but  Abernethy  says  he  gave  her  a  let- 
ter and  told  her  her  husband  was  coming  home;  she  burst  into  a  passion 
of  tears,  continued  hysterical  all  day,  wished  he  tnight  never  return^ 
but  be  drowned  on  his  passage. 

Connect  this  with  the  message  sent  by  one  of  the  children,  and  I 
ask  whether  every  thing  outrageous  is  not  to  be  expected  from  a  per- 
son who  so  gave  herself  up  to  the  expression  of  such  an  ungovernable 
passion. 

Every  thing  ungracious  appears  to  have  passed  on  both  sides.  No 
open  quarrel  is  brought  forward  till  they  were  at  Sandgatc,  in  1809. 
Henry  Waring's  account  (which,  as  I  observed  before,  is  the  most  cre- 
dible) of  the  mode  of  living  then,  is  not  favourable  to  her.  The  ser- 
vants would  tell  him  as  she  had  ordered  no  dinner  for  hi/n  none  was 
prepared; — at  times  siie  was  violent  and  outrageous,  particularly  about 
the  carriage . 
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JBlizabeth  Wickens  speaks  to  the  same  effect  . 

Looking  at  this  system  of  life  I  think  the  wife  could  not  more  ef-i. /i5^^ 
fectually  try  her  husband's  temper;  contradicted  in  every  thing,  heap- 
pears  to  have  borne  it  in  a  way  rather  inconsistent  with  that  irritability 
•of  temper  which  is  attributed  to  him — it  makes  evident  what  Henry 
Waring  says;  viz.  she  frequently  told  him^  that  she  would  teaze 
her  husband  into  a  separate  maintenance^  and  would  have  6001.  per 
annum.  Mrs.  English  says,  800/. ;  they  may  have  mentioned  differ- 
ent sums,  but  I  think  the  intention  was  to  force  a  separate  establishment 
by  determined  contradiction — such  conduct  could  answer  no  other  pur- 
pose. 

Another  fact  complained  of  occurred  on  the  10th  of  October;  Henry 
Waring  says  she  asked  him  to  go  and  see  the  fireworks: — the  husband 
said  he  wanted  him — she  said  if  he  would  not  let  him  go,  he  should  not 
go  himself — she  locked  the  door,  he  opened  it,  she  laughed  insulting- 
Ijj  and  he  gave  her  a  slap  on  the  face;  the  witness  thinks  it  did  not^^«^- 
hurt  her,  but  it  must  have  made  her  face  smart — she  attacked  him,    j/ 
scratched  him,  pulled  off  his  wig,  took  hold  of  the*poker1  and  said  sheif*  ^54 
\jjf  y,  would  settle  him — it  was  not  an  incruenta  victoria^  but  she  carried  off 
^^-5#«JheVig,"the  opima  spolia^  which  were  pinned  up  in  the  window-cur- 
|l^*^^tkins,  and  were  not  recaptured  till  the  next  day.     It  is  scarcely  possible 
'    "^        to  speak  of  such  scenes  with  gravity,  if  they  did  not  seriously  affect  the 
peace  of  the  family;     The  lady  seems  to  have  taken  the  law  into  her 
own  bands^  and  employed  those  hands  most  energetically  on  this  occa- 
sion. 

The  husband,  not  unnaturally,  returned  to  town  in  anger — a  recon- 
ciliation between  them  was  attempted  by  their  friends — it  might  have 
been  hoped  that  a  sense  of  duty  might  have  returned — something  of 
that  kind  appears  in  a  letter  of  hers  which  has  been  exhibited,  acknow- 
ledging misconduct- — he  required  that  she  should  retract  her  dreadful 
expressions,  what  they  were  is  not  mentioned;  however,  she  does  re- 
tract them;  and,  thereby,  admitted,  undoubtedly,  that  such  had  been 
nsed — it  has  been  answered  that  this  was  wrung  from  her,  and  it  cer- 
tainly appears  not  to  have  been  a  sincere  and  serious  disavowal — her 
conduct  was  quite  the  reverse  of  what  should  have  followed  it,  if  sin- 
cere— ^her  very  penance  was  little  short  of  renewed  misconduct. 

(The  last  act  was  that  of  the  22d  of  January,  1811:  this  led  to  their 
final  separation. 
\  Henry  Waring  says,  that  the  husband  asked  him  to  go  to  the  theatre 

— she  desired  him  to  stay,  and  take  her  the  next  day — Tie  said  he  would 
go  then  too — she  said  he  was  going  to  a  mistress.  She  went  out,  and 
locked  the  area  door  and  the  house  door.  Suppose  her  suspicions  were 
true,  was  this  the  proper  way  to  regain  her  husband's  affections?  to 
turn  his  castle  into  a  jail,  and  to  become  his  jailer?  it  would  probably 
lead  to  the  opposite  result — it  would  drive  him  to  some  more  indulgent 
society.  The  committing  an  act  of  false  imprisonment  is  an  extraor- 
dinary way  of  breaking  up  an  illicit  connexion,  and  recovering  alienated 
affections.  He  demanded  the  key,  she  refused  it — he  desired  her  to 
observe  that  he  did  not  mean  to  use  unnecessary  violence — he  attempt- 
ed to  take  the  key,  she  screamed — he  said  he  would  not  hurt  her,  but 
Ae  would  have  the  key^  which  he  had  a  good  right  to  have:  a  great 
struggle  took  place,  the  servants  desired  her  to  give  up  the  key — she 
answered  Iiow  can  you  plead  for  such  a  villain — consider  the  effect  of 
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such  an  expression  to  a  husband  locked  up,  and  demanding  possession 
of  his  own  house,  and  the  use  of  his  own  liberty — ^the  servants  remon- 
strate. She  threw  a  little  trunk  at  him,  aimed  a  blow  at  him  with  a 
candlestick,  got  him  down  on  the  chair,  bit  his  nose;  and  said,  if  he 
would  not  go  out,  she  would  give  up  the  key;  he  got  it,  but  it  was  a 
conditional  surrender.  ^  // 

'    g.j    .    It  is  not  necessary  to 'pursue  this  history,  which  has  degraded  the  al- 

/        tention  of  the  Court  for  three  days. 
)3  XjC,     After  this  the  consequences,  which  it  is  quite  impossible,  as  I  think, 
IStf,       not  to  expect,  followed.    The  husband  found  means,  somehow  or  oth- 
er, to  efiect  the  dismission  of  his  wife — and  I  cannot  say,  if  he  was  re- 
duced to  the  alternative,  either  to  be  deprived  of  his  own  liberty  and 
locked  up  in  his  own  house,  or  to  part  from  his  wife,  that  he  was  blame- 
able  if  he  took  the  latter  course.     In  the  conflicts  between  two  such  dis- 
positions, there  is  no  saying  what  might  ensue.     I  do  not  enter  into  the 
mode  which  he  took — all  that  followed  was  nothing  more  than  the  na- 
tural sequel  of  what  went  before, 
k^^.  On  this  state  of  the  evidence,  I  am  not  entitled  to  say  that  either  par- 

ty is  free  from  fault:  to  enter  into  personal  scuffles  with  a  woman,  and 
a  wife,  is  a  hard  extremity;  but  a  man  may  defend  his  own  life  and  lib- 
erty ;  and  it  i&a  hard  task  always  to  return  blows  with  mere  words — he 
may  defend  himself  by  force,  if  attacked  by  force. 

But  though  I  may  not  be  able  to  exonerate  the  husband  from  blame, 
the  wife's  own  conduct  does  not  give  her  a  title  to  complain.     I  am  un- 
willing to  describe  it  in  the  terms  which  properly  belong  to  it:  it  might 
^y  jk^p  look  too  much  like  that'indignation^  which  every  Court  must  naturally 
j^       /feel  at  having  such  scenes  brought  before  it     I  recommend  to  her  the 
'^'^So.  duty  of  self-examination:  and  to  consider  whether  her  own  behaviour 
may  not  remove  the  evil,  and  consist  better  with  her  duty  to  her  hus- 
band, her  children,  and  herself.     In  the  hope  that  this  may  be  the  case, 
I  dismiss  the  complaint,  and  exonerate  her  husband  from  all  further  at- 
tendance in  this  Court. 


ARCHES  COURT  OF  CANTERBURY, 

VERELST  V.  VERELST.— p.  145. 


t^n  appeal  from  the  Consistory  Court  of  London. 


On  the  admission  of  an  exceptive  allegation,  (a) 

In  this  case  a  suit  for  divorce,  by  reason  of  adultery,  had  been  in- 
stituted by  Mr.  Verelst  against  his  wife;  and  a  libel  had  been  given  in 
by  him.  Mrs.  Verelst  gave  in  two  successive  allegations  responsive  to 
the  charges  brought  against  her  in  the  libel,  and  recriminating  upon  her 
husband.  Witnesses  were  examined  on  both  sides^  and  publication  was 
decreed. 

(a)  Sec  what  is  said,  2  Ilagg.  Rep.  166.    The  decision  of  the  Court  of  Arches 
was  affirmed  by  the  Delegates,  5  July  1814,  ibid. 
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• 

The  present  question  arose  upon  the  admission  of  an  allegation  ex* 
cepting  to  the  credit  of  four  of  Mr.  Verelst's  witnesses.     A  part  of  this 
plea  had  been  rejected,  and  a  part  of  it  admitted  in  the  Court  below. 
.    From  that  sentence  Mrs.  Verelst  appealed. 

Swabey  and  Jenner  argued  in  support  of  the  sentence  of  the  Court 
below. 

■   %^mold  and  Herbert j  for  Mrs.  VerelsL 
JupeMSNT. 

Sir  John  Njchoix. 

This  suit  originated  in  the  Consistory  Court  of  London;  a  libel  was 
gi^en  in  by  the  husband,  and  eight  witnesses  were  examined  upon  it; 
an  allegation  was  brought  in  by  the  wife,  on  which  she  examined  twelve 
witnesses;  and  afterward^  another  allegation  on  which  she  examined  four 
witnesses.  Publication  passed  in  the  cause,  and  an  exceptive  allegation 
was  then  offered  attacking  the  character  of  four  of  Mr.  Verelst's  wit- 
nesses. The  Consistory  Court  rejected  a  considerable  part  of  it,  from 
which  sentence  the  wife  appeals;  and  this  Court  is  to  decide  whether 
the  judge  of  the  Consistory  Court  has  done  right  in  rejecting  it 

Before  I  examine  the  contents  of  the  allegation,  I  will  notice  some 
of  the  principles  laid  down.  It  is  admitted,  on  all  hands,  that  excep- 
tive allegations  are  received  by  the  Court  with  great  caution  and  jea- 
lousy: it  is  a  principle  of  all  Courts,  whose  proceedings  are  regulated 
by  the  civil  law,  that  all  facts  shall  be  pleaded  and  proved  before  the  de- 
positions of  the  witnesses  are  seen,  from  the  danger  which  might  arise 
from  the  fabrication  of  evidence  to  meet  the  defects  of  the  case.  The 
Court  is.  not  the  less  cautious,  when  an  allegation  of  this  description  is 
offered  by  the  wife;  for,  though  it  is  not  the  wish  of  the  Court  to  nar- 
row her  defence,  yet  it  must  recollect  that  she  has  not  the  usual  restraint 
of  costs  to  operate  as  a  check  upon  her  conduct,  as  the  expenses  on  both 
sides  are  defi'ayed  by  the  husband.  It  has  been  suggested  that  the  par- 
ticulars of  this  case  may  justify  a  relaxation  of  this  principle;  but  the 
Court  must  be  cautious  not  to  endanger  the  principle  itself.  It  is  said 
that  the  husband  is  charged  with  having  obtained  a  verdict  by  collusion, 
and  with  tampering  with  the  v^itnesses:  but  I  have  to  remember  that  the 
wife  has  pleaded  recrimination,  and,  in  some  articles,  collusion,  and  that 
the  husband  had  declared  he  knew  of  her  adultery;  therefore,  though 
not  inconsistent  with  innocence,  yet  the  tendency  of  the  charge  was 
such  as  made  the  Court  vigilant  as  to  the  subsequent  defence,  by  charg- 
ing the  witnesses. 

In  the  second  allegation  there  was  no  attack  on  the  general  character  of 
the  witnesses;  but  it  is  pleaded  that  the  verdict  was  obtained  by  the  de- 
fendant having  been  persuaded  not  to  bring  forward  her  witnesses,  and 
that  the  damages  were  agreed  upon.  If  such  is  really  the  complexion 
of  the  cause,  the  husband  would  do  well  to  consider  what  advantage 
would  result  to  him  from  proceeding  in  this  suit.  It  is  competent  to 
the  wife  to  offer  such  a  defence,  and  to  show  that  the  husband  has  brought 
unfounded  charges;  but  this  is  not  a  case  in  which  the  Court  can  relaxX 
the  principle  on  which  it  usually  proceeds. 

An  exceptive  allegation  must  not  merely  show  slight  variations  in  the 
testimony  of  witnesses;  but  it  must  show  that  the  witnesses  have  wilfully 
sworn  falsely;  it  must  overturn  their  credit. 

The  first  article  has  been  ordered  to  be  reformed,  I  suppose,  by  strik- 
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ing  out  the  names  of  the  witnesses  against  whom  no  article  has  been  ad- 
mitted. 

The  second  article  recites  various  parts  of  the  depositions  of  the  wit- 
ness, William  Preston,  both  in  chief  and  on  interrogatories;  he  had  de- 
posed to  two  acts  of  indecent  familiarity.  He  was  a  gardener,  employ- 
ed in  the  absence  of  the  footman;  and  sometimes,  when  the  footman  was 
not  absent,  to  wait  at  table.  The  acts  of  indecent  familiarity  he  states 
to  have  occurred  at  different  periods:  one  on  a  day  soon  after  breakfast; 
another,  on  a  Sunday,  about  five  weeks  afterwards,  when  there  was  com- 
pany in  the  house.  In  contradiction  to  this  it  is  pleaded  that  the  one 
footman  left  the  family  on  the  24th  of  October,  and  a  new  one  succeeded 
him  on  the  6th  of  December,  and  that  there  was  no  company  in  the  house; 
and  that  Mr.  Staples,  with  whom  the  wife  is  charged  to  have  commit- 
ted adultery,  was  only  once  there  in  that  period.  The  witness,  how- 
ever^  whose  credit  is  impeached,  is  not,  in  his  deposition,  precise  as  to 
time;  he  was  several  times  employed  as  footman,  and  might  easily  mis- 
take the  time  when  he  saw  the  facts;  it  might  possibly  be  wh^n  he  was 
assisting  the  footman;  he  may  have  confounded  the  times;  if  these  facts 
therefore,  should  be  proved,  they  will  not  satisfy  the  conscience  of  the 
Court,  that  the  witness  has  deposed  knowingly  and  wilfully  falsely;  if 
he  had  been  precise,  and  tied  himself  down  to  time,  and  it  could  be 
proved  on  the  other  hand,  that  Mr.  Staples  was  only  once  there,  his 
own«evidence  would  weigh  a  little  against  the  witness;  but  if  he  could 
prove  an  alibi,  it  ought  to  be  distinctly  set  forth;  I  think  the  judge  of 
the  Consistory  did  right  in  rejecting  this  article. 

The  third  article  pleads  that  the  witnesses  gave  a  different  account  on 
the  trial  at  common  law  from  that  to  which  they  have  now  deposed.  I 
do  not  see  from  the  statement  that  it  amounts  to  a  contradiction;  it  is  only 
that  they  express  the  same  fact  in  different  terms. 

The  fourth  article  pleads  a  direct  and  positive  contradiction  of  Pres- 
ton; and,  as  the  party  will  have  the  benefit  of  this  article  which  is  ad- 
mitted, it  makes  it  still  less  necessary  to 'have  admitted  the  second  and 
third — Let  this  article  be  reformed. 

The  fifth  article  is  an  attack  on  the  witness,  Humber,  who  has  depo- 
sed, that  "  while  they  were  at  an  hotel  at  Harrowgate,  by  means  of 
the  lamps  in  the  passage,  and  a  light  from  the  window  on  the  stairs, 
she  plainly  saw  Mrs.  Verelst  go  to  Major  Staples's  bed-room  door  in  her 
dressing  gown."  In  answer  to  this  they  undertake  to  prove  there  was 
no  lamp  or  light  on  the  stairs — but  really,  considering  the  distance  oi 
time  at  which  this  transaction  happened,  I  think  it  would  not  be  possi- 
ble to  produce  evidence  so  precise  as  to  satisfy  the  Court  that  there  was 
no  light  by  which  the  witness  could  see  the  transaction  she  relates.  I 
reject  this  article. 

The  sixth  article  has  been  admitted  against  Humber,  and  in  that  the 
party  has  the  benefit  of  a  stringent  contradiction. 

The  seventh  article  states  that  Humber  at  different  times,  has  given 
different  reasons  for  not  communicating  to  her  master  what  she  had  seen. 
I  think,  however,  the  reasons  stated  might  very  well  concur,  and  I  con- 
firm the  rejection  of  this  article. 

The  eighth  article  states,  that  Humber  says,  she  watched  the  trans- 
action from  the  best  bed-chamber;  and,  it  is  pleaded,  in  contradiction, 
that  she  could  not  get  into  the  best  bed-room  from  her  own  bed-room. 
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Without  going  through  the  kitchen;  and  that  a  person  slept  in  the  kitch- 
en, which  person  will  depose  that,  after  she  went  to  her  bed-room,  she 
did  not  return  to  the  kitchen.  The  objection  to  the  admission  of  this 
contradiction  is,  that  these  circumstances  might  have  been  pleaded  in 
contradiction  to  the  libel;  and  that,  by  admitting  it,  in  this  stage  of  the 
cause,  I  should  break  in  upon  a  rule,  than  which  none  is  more  cautious- 
ly observed  in  this  Court,  viz.  that  a  party  shall  not  lie  by  and  contra- 
dict in  exception  that  which  he  might  have  contradicted  before  publica- 
tion in  plea.  Without  this  rule  the  purity  of  evidence  could  not  be 
preserved;  and,  on  this  ground,  I  reject  the  article. 

The  ninth  article  is  admitted. 

The  objection  to  the  tenth  and  eleventh  articles  is,  that  if  the  cir- 
cumstances  should  be  proved,  they  would  not  amount  to  a  sufficient  con- 
tradiction. I  think  the  variations  stated  would  not  discredit  the  wit- 
ness— ^he  does  not  pretend  to  have  taken  down  what  was  said,  but  the 
substance  of  what  was  said.  She  might  easily  mistake  the  20th  for  the 
2l8t6f  October — he  states  himself  that  if  it  was  so  in  the  paper,  it  was 
there  by  error,  and  the  Court  would  put  that  construction  upon  it;  it 
would  not  consider  it  as  a  wilful  and  corrupt  misrepresentation.  I  see 
DO  inducement  to  falsify  it. 

The  same  observations  apply  to  the  thirteenth  article, 

I  have  now  disposed  of  all  the  articles  but  the  twelfth;  which  is  given 
in  contradiction  to  the  evidence  of  Dorothy  Sayer.  She  deposes,  on 
her  examination  on  the  tenth  article  of  the  libel,  <<  that  the  clock  had 
just  struck  twelve,  when,  by  means  of  the  light  which  came  through 
the  glazed  fan-light  over  Major  Staples's  bed-room  door,  she  plainly 
saw  Mrs.  Verelst  come  out  of  her  own  bed-room.'^  Whereas,  on  her 
examination  in  the  Court  of  King's  Bench,  on  being  asked,  <<  Did  you 
leave  the  best  bed-room  door  open  so  as  to  see^^^  she  answered,  "  Yes  J' 
And,  on  being  afterwards  asked,  ^*  How  long  had  you  been  there  be- 
fore you  saw  any  thing?'^  she  answered,  "  the  clock  struck  one^  and, 
about ^ve  minutes  afterwards,  she  stepped  out  of  her  own  room,  on 
the  landing place.'^  The  witness  gives  no  particular  reason  why  she 
should  fix  one  hour  more  than  another — there  is  something  of  a  varia- 
tion certainly  in  this  account,  but  it  is  not  a  material  variation;  if  any 
reason  had  been  assigned  for  it,  the  Court  might  have  attributed  cor- 
rupt motives  to  her;  but,  as  it  is,  I  must  impute  it  to  have  arisen  from 
mistake,  from  want  of  recollection,  or  from  that  confusion  natural  to  a 
female  on  being  examined  in  a  public  court  of  justice. 

The  evidence  on  which  the  Court  is  to  rely,  for  the  decision  of  the 
cause,  is  more  to  be  collected  from  the  substance  of  the  depositions, 
than  from  any  thing  usually  brought  forward  in  an  exceptive  allegation. 
Circumstances  material  to  the  elucidation  of  the  cause  seldom  come  out 
on  a  plea  of  this  description. 
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SMITH  V.  SMITH.— p.  152. 


By  Letters  of  Bequest  from  the  Consistory  Court  of  Bangor. 


Alimony  pending  suit. 

judokert. 

Sir  John  Nicholl. 

This  suit  is  brought  by  the  wife  for  cruelty  and  adultery.  She  now 
applies  for  alimony  pending  the  suit;  and  certainly  the  Court  will  not 
allow  the  same  as  if  such  a  charge  was  established;  yet^  I  think^  the 
nature  of  the  suit  is  to  be  considered;  the  charge  is  made — the  answers 
are  giyen  in; — as  yet  there  is  no  allegation  on  the  part  of  the  husband; 
there  is  no  ground  to  consider  the  suit  as  vexatious — no  proceedings  ap* 
%o*  pear  to  have  been  had  for  the  purpose  of  unnecessary  delay.  Therefore, 
the  wife  has  a  right  to  be  maintained  with  some  reference  to  her  for* 
mer  comfortable  state,  yet  with  moderation. 

Under  the  circumstances  it  is  to  be  considered  that  a  very  great  part, 
though  certainly  not  the  whole,  of  the  fortune  belonged  to  tiie  wife- 
there  is  one  child; — in  the  proceedings  it  appears  that  the  wife  is  de* 
sirous  to  have  that  child;  but  the  husband,  charged  with  adultery,  will 
retain  it.  The  Court  is  not  inclined  to  lessen  the  alimony  on  account  of 
the  maintenance  of  this  child. 

The  Court  must  consider  what  is  the  fair  and  reasonable  proportion. 
I  dp  not  exactly  ascertain  the  income  of  either  party  from  their  answers. 
I  take  the  husband's  income  to  be  about  1500/.  p^r  annum,  and  that 
which  thd  wife  has  as  a  separate  allowance  to  be  about  300/.  per  annum. 
I  think  200/.,  in  addition  to  the  300/.  the  wife  already  receives,  will 
not  be  an  improper  allowance.  I  give  it  clear  of  the  property  tax,  be- 
cause that  is  deducted  in  the  husband's  estimate. 


'^^-ty^A^.  WALKER  v.  WALKER.— p.  153. 

A  matrimonial  suit  dismissed  on  account  o£  delay  in  the  proceedings. 


r 


CONSISTORY  COURT  OF  LONDON. 

PARNELL,  acting  by  his  Committee,  v.  PARNELL.— p.  158.    \ 

The  committee  of  a  lunatic  may  institute  proceedings  agunst  the  wife  of  a  luna- 
tic for  adidterjr. 

JtrDGMENT. 

SiK  William  Scott. 

^  This  is  a  suit  brought  against  the  wife  of  a  lunatic,  for  adultery,  by 
his  committee.  The  facts  of  adultery  are  charged  in  a  number  of  arti- 
cles— ^the  admission  of  the  libel  is  contested  on  the  ground  that  the  par- 
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ty  proceeding  is  incompetent  to  bring  the  suit;  and  I  must  acknowledge 
that  there  has  not  occurred,  to  my  observation  and  experience,  any  case 
in  which  a  lunatic  has  appeared  in  such  a  case  by  his  committee— -it  can- 
not, therefore,  be  determined  by  precedent,  but  must  be  decided  by 
principle  and  by  analogy. 

On  principle  it  resolves  itself  into  two  questions;  first,  Whether  a 
lunatic  is  put  out  of  the  protection  of  the  law  of  England  in  such  a  case; 
secondly,  Whether  there  is  any  other  mode  of  proceeding  by  which  he 
can  obtain  redress. 

On  the  first  point  there  can  be  no  doubt  it  would  be  a  most  monstrous 
proposition  that  the  wife  of  every  lunatic  was  absolved  from  all  the 
obligations  of  marriage,  was  at  full  liberty  to  commit  adultery,  and  to 
fill  her  husband's  house  with  a  spurious  issue — ^the  unfortunate  husband 
caanot  be  left  in  such  a  state  of  aggravated  misfortune.  It  is  impossi- 
ble that  any  system  of  law  can  have  been  so  improvident  as  to  have  left 
such  a  class  of  persons  without  any  remedy;  their  claim  to  protection 
is  stronger  even  than  that  of  other  men :  the  law  must  apply  that  vigilance 
for  them  of  which  they  themselves  are  incapable— it  must  afford  them 
relief  against  the  greatest  of  all  injuries,  affecting  every  consideration 
dearest  to  the  hearts  of  men;  for  the  sake  of  their  families,  also,  luna- 
tics must  be  protected  by  some  mode  or  other. 

The  question  then  is,  in  what  way  relief  is  to  be  afforded  them.  I 
should  answer  in  the  same  way  that  it  is,  when  their  other  rights  are 
disturbed,  namely,  by  means  of  the  committee — who,  being  specially 
appointed  the  guardian  of  the  lunatic,  represents  to  the  Lord  Chancel- 
lor— ^he  has  the  care,  in  the  language  of  the  petition,  of  the  person  and 
property  of  the  lunatic  and  of  his  family— he  is  to  take  care,  not  only 
of  his  personal  rights,  but  of  the  general  interests  of  his  family.  The 
lunatic  must  act  by  his  guardian,  by  that  person  to  whom  the  care  of 
his  fortune  and  property  is  confided. 

The  lunatic  cannot  directly  institute  a  suit  here;  in  momentous  con- 
cerns connected  with  the  Court  of  Chancery  the  committee  usually  ap- 
plies to  the  Lord  Chancellor  for  directions — ^to  him  the  accounts  of  lu- 
natics are  submitted;  but  it  is  not  necessary  to  resort  to  the  Lord  Chan- 
eellor  for  the  purpose  of  exercising  an  authority  to  institute  proceedings 
here.  This  Court,  however,  stands  in  no  such  relation  to  the  lunatic; 
but  it  is  bound  to  entertain  a  suit  when  the  committee  has  determined 
to  bring  it— it  has  no  discretion  to  refuse  it. 

On  these  grounds,  and  upon  principle,  the  power  of  the  committee 
must  be  upheld:  it  is  exercised  to  protect  the  lunatic  from  the  greatest 
possible  injury — from  the  alienation  of  his  family  property — from 
making  him  responsible  for  the  support  of  a  wife,  entitled  to  no  main- 
tenance. 

Upon  analogy  to  other  cases,  in  what  way  do  persons  bring  suits 
when  labouring  under  infirmity  of  understanding,  and  imbecility  from 
the  immature  period  of  their  life?  The  suit  then  is  the  act  of  their  guar- 
dian; he  is  to  the  minor  what  the  committee  is  to  the  lunatic — ^he  is  ap- 
pointed to  have  the  persona  standi. 

In  suits  for  nullity,  the  power  of  the  committee  has  been  admitted — 
and  he  has  proceeded  to  the  dissolution  of  marriage  on  account  of  the 
alleged  incapacity  of  the  party.  Why  not  in  this  suit,  which  is  not  so 
momentous  in  its  consequences?     No  injury  is  done  the  woman;  if  the 
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lunatic  recovers  possession  of  his  senses,  he  has  the  power  of  condona- 
tion if  he  should  think  her  still  an  object  of  compassion. 

On  these  grounds  I  am  without  any  doubt  that  this  libel  ought  to  be 
admitted. 


i^/^<^     ARCHES  COURT  OF  CANTERBURY. 

'i>  JW/*,  j/,  BEST  V.  Lady  EMILY  BEST.— p.  161. 

Delay  in  mstituting  proceedings  in  a  matrimonial  cause  to  be  accounted  for. 


PREROGATIVE  COURT  OF  CANTERBURY. 

DICKENSON  V.  DICKENSON— p.  173. 

Alterations  in  pencil  on  a  regularly  executed  and  attested  will,  admitted  to 

probate, 

William  Dickenson,  of  Brocklesby,  in  Lincolnshire,  Steward  to 
Lord  Yarborough,  died  on  the  19th  of  July,  1813,  possessed  of  consi- 
derable personal  property — a  will,  dated  January  8,  1795,  was  found 
in  a  book-case  in  the  steward's  office,  at  Lord  Yarborough's,  together 
with  other  private  papers,  and  securities  belonging  to  him — ^the  will 
was  regularly  executed  and  attested  by  three  witnesses;  but  several  al- 
terations and  erasures  had  been  made  in  it,  by  the  deceased,  in  pencil — 
and  there  was  on  the  enclosure  the  following  indorsement,  written  also 
in  pencil  by  the  deceased. 

To  my  wife  one  hundred  and  sixty  pounds  per  annum,  so  long  as 
she  remains  a  widow;  in  case  she  marries  again,  this  annuity  ceases; 
and  the  money  in  the  fund  in  my  namcj  she  to  receive  for  her  own 
use  and  benefit.  The  furniture,  as  mentioned  within.  The  books 
to  be  given  to  S.  Jowitt,  of  Leeds,  Woolstapler,  as  desired  by  J.  D. 
deceased. 

The  question  before  the  Court  was  as  to  the  testamentary  effect  of  the 
alterations  in  pencil — ^they  were  propounded  by  the  widow,  and  opposed 
by  the  brother  who  was  one  of  the  executors  in  the  will. 

At  the  period  when  the  will  was  originally  executed,  the  deceased 
had  two  sons  living  whom  he  had  constituted  his  residuary  legatees. 
The  one  had  died  on  the  13th  of  September,  1804;  the  other  on  the 
16th  of  August,  1811.  It  was  pleaded,  that  by  the  initials  ^*i.  D.^' 
on  the  indorsement  the  deceased  intended  to  designate  Joseph  Dicken- 
son, the  last  of  his  sons  who  died. 

Swabey,  Jenner,  and  Gostling,  in  opposition  to  the  allegation^  re- 
ferred to  Byrnes  v.  Clarkson,  ante,  20. 

Adam^  and  Lushington  contra. 

Judgment. 

Sir  John  Nicholl. 

The  deceased  made  his  will  in  January,  1795;  it  was  regularly  exe- 
cuted and  attested  by  three  witnesses — and  he  left  his  two  sons  his  re- 
siduary legatees.     The  sons  died  before  the  testator — one  in  1804 — the 
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other  in  1811 — the  will  was  found  in  the  repositories  of  the  deceased — 
in  an  envelope  endorsed  <^  Williaai  Dickenson's  will" — there  are  alter- 
ations  in  pencil  in  the  body  of  the  will — these  alterations  are  all  pleaded 
to  be  in  the  handwriting  of  the  deceased — the  exact  time  when  they 
were  made  is  not  pleaded — but  there  is  a  strong  probability  that  it  was 
after  the  death  of  both  the  sons. 

The  question  is  whether  probate  is  to  be  given  of  this  paper  as  it  was 
originally  executed— or  with  the  alteration: — the  alteration  being  in 
pencil,  increases  the  difficulty — it  has  been  argued  that,  from  this  cir- 
cumstance, they  must  be  considered  as  merely  deliberative;  but  there 
is  no  doubt  that,  in  point  of  law,  they  must  be  considered  as  equally 
valid  as  if  made  in  ink,  ^provided  the  deceased  intended  them  to  take 
effect. 

Prima  facie  it  may  be  supposed,  under  the  circumstances,  that  the  al- 
teration was  intended-— and,  as  such,  the  paper  at  least  ought  to  go  to 
proof.  I  say  prim&  facie,  because  other  extrinsic  circumstances  may 
hereafter  be  offered  which  may  show  that  they  were  merely  delibera- 
tive. 

The  alterations  are  made  with  considerable  care — the  sum  is  carried 
out  into  the  opposite  side— the  difficulty  is  that  the  annuity,  twice  in 
the  will,  remains  uncorrected — but  it  is  observable  that  it  is  no  where 
left  uncorrected  in  the  dispositive  part,  but  merely  in  the  recital. 

The  alteration  also  is  highly  probable — after  the  death  of  his  children 
it  was  natural  that  he  should  increase  the  provision  of  his  widow — the 
memorandum  on  the  envelope  is  strongly  confirmatory  of  the  intention 
of  the  deceased — it  might  be  made  in  order  to  render  more  clear  the 
alterations  in  the  will;  and,  also,  to  have  effect,  if  a  more  formal  will 
should  not  be  drawn  up. 

If  the  deceased  meant  these  alterations  as  a  substratum  for  a  new  will, 
it  does  not  seem  probable  that  he  would  hajire  written  this  indorsement 
on  the  envelope — again  it  is  pleaded  that  tne  instrument  was  put  away 
securely  in  his  repositories  with  money,  and  other  papers  of  concern — 
it  was  not  at  hand  as  if  he  was  deliberating  upon  it — his  death  was  not 
sudden,  which  confirms  the  idea  that  he  did  mean  and  intend  this  paper 
to  operate  in  its  present  form — the  probability  of  this  is  strong,  if  he 
lived  on  affectionate  terms  with  his  wife. 

The  circumstances  taken  together  lead  my  mind  strongly  to  the  con- 
clusion, that  the  deceased  did  intend  this  provision  to  be  made  for  his 
wife — and  I  shall  admit  this  allegation  to  proof. 

The  counsel  should  consider  in  what  way  probate  may  best  be  prayed. 
There  is  a  strong  impression  on  my  mind,  that  by  granting  probate  I 
shall  carry  into  effect  the  intentions  of  the  deceased,  (a) 

(a)  No  further  opposition  was  offered  in  this  case;  but  on  the  20th  of  July, 
1818,  probate  was  taken  of  the  will  as  propounded  with  the  alterations  in  pen- 
cil. 
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HARRIS  V.  BEDFORD,  formerly  MANOOCH ^p.  177. 

The  presumption  of  law  against  a  will  having  an  attestation  clause  unwitnessed, 

repelled. 

Judgment. 
Sir  John  Nicholl. 

The  facts  of  this  case  are  beyond  all  controversy;  for  they  are  admit- 
ted in  the  answers.  The  will  is  in  the  handwriting  of  the  deceased, 
concluding  in  the  following  terms: 

'<  This  being  written  throughout  with  my  own  hand,  I  am  led  to 
believe,  from  counsel's  opinion,  that  it  will  stand  good  in  the  eye  of 
the  law.  I,  therefore,  revoking  all  former  wills  by  me  made,  in  wit- 
ness whereof  set  my  hand  and  seal  the  seventh  day  of  January,  one 
thousand  eight  hundred  and  nine. 

Jan.  7,  1809. 

Signed,  sealed,  and  declared  by  the 

testator,  F.  F.  Manooch,  as  his  ci  p.  p.  MANOOCH." 

last  will  and  testament  in  presence 
of  us. 

From  the  circumstance  of  there  being  no  witnesses  to  the  attestation 
clause,  the  Court  is  bound  to  presume  that  the  deceased  intended  to  do 
some  further  act — certainly  the  paper  is  imperfect — and  the  presump- 
tion against  it  must  be  repelled,  either  by  its  being  shown  that  he  in* 
tended  it  to  operate  in  its  present  form,  or  that  he  was  prevented  from 
finishing  it  by  the  act  of  Ood.  It  differs  from  the  last  case,  Dickenson 
V.  Dickenson^  ante  222, — for  there  was  nothing  in  that  from  whence 
it  could  be  inferred  that  the  deceased  intended  to  do  something  more — 
here,  certainly,  such  an  intention  is  to  be  presumed — but  the  presump- 
tion is  slight,  and  may  be  repelled  by  slight  circumstances.  He  was  a 
military  man,  he  lived  much  abroad,  and  was  unacquainted  with  busi- 
ness. 

The  following  circumstances  show  that  the  deceased  intended  this 
will  to  take  effect — he  left  a  natural  son — brought  up  with  great  care 
and  attention,  and  treated  with  great  regard,  till  the  time  of  his  death — 
his  wife  and  daughter  were  provided  for  by  his  marriage  settlement — 
the  object  of  this  will  was  to  divide  his  property  into  thirds  between  his 
wife,  his  daughter,  and  his  natural  son — his  wishes  on  this  head  are 
strongly  expressed  in  a  letter  which  has  been  exhibited. 

^^  Believe  me,  my  dear  Henry,  when  I  assure  you  that  my  wife,  lit- 
tle Anne,  and  yourself,  are  the  most  particular  considerations  1  have  on 
earth;  and  that  whatever  I  may  say  or  do,  with  regard  to  either,  pro- 
ceeds from  the  strongest  affection." 

It  is  impossible  that  words  can  stronger  express  his  intention  than 
these  do.  He  addressed  this  letter  to  his  son  about  a  fortnight  before 
his  death:  it  is  admitted  that  the  deceased  was  a  reserved  man  in  his  af- 
fairs, except  to  his  wife — and  it  is  proved  he,  at  different  timesj  and 
particularly  within  a  short  time  of  his  deaths  declared  to  her  that 
he  had  made  his  willj  which  he  produced  and  read  all  over  to  her. 
This  is  a  sort  of  publication  of  it  in  its  present  form — the  leaving  his  na- 
tural son  unprovided  for,  was  the  thing  farthest  from  his  mind.  I  am 
convinced  that  he  died  with  the  full  intention  that  this  paper  should 
operate  as  his  will;  and  I  pronounce  for  it  as  such. 
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NICHOLS  and  NICHOLS  by  their  guardian  v.  NICHOLS.— p.  180. 

A  will,  not  written  with  a  testamentary  intention,  set  aside. 

Thomas  Nichols  of  Southampton  died  on  the  23d  of  January,  1813 — 
his  wife  survived  him:  and  he  left  a  son  and  a  daughter,  by  a  former 
wife,  who  were  minors.  The  children  appeared  by  their  guardians;  and 
propounded  the  following  paper  as  the  last  will  of  the  deceased. 

<'I  leave  my  property  between  my  children;  I  hope  they  will  be 
virtuous,  and  independent;  that  they  will  worship  God,  and  not  black 
coats. 

«  July  30,  1803. 

"  THOMAS  NICHOLS. 
«  Witness  Thomas  King." 

The  widow  opposed  the  validity  of  this  testamentary  paper,  and  pray- 
ed the  court  to  pronounce  for  an  intestacy. 

Barnaby  and  Herbert^  in  support  of  the  will. 

Adams  and  LushingtoUy  contra. 

Judgment. 

SiK  John  Nicholl. 

This  is  a  case  under  singular  circumstances — the  deceased  died  in 
January,  1813,  leaving  a  widow,  and  two  childsen  by  a  former  wife — 
the  will  is  in  these  terms: 

**I  leave  my  property  between  my  children;  I  hope  they  will  be 
virtuous  and  independent;  that  they  will  worship  God,  and  not  black 
coats. 

"July  30,1803. 

"THOMAS  NICHOLS. 
«  Witness  Thomas  King." 

It  is  proved  and  admitted  that  this  paper  was  written  and  signed  by 
the  deceased,  and  that  he  was  of  sound  mind  at  the  time;  but  Thomas 
King,  a  subscribed  witness,  gives  the  following  account  of  the  transac- 
tion:— 

"The  deponent  is  steward  to  Sir  Charles  Mill,  whose  solicitor  the 
deceased  was — he  knew  him  intimately  for  twenty  years — when  they 
had  any  business  to  transact  together,  it  was  their  custom  to  dine  togeth- 
er at  the  house  of  each  other.  On  the  30th  of  July,  1803,  the  deceased 
dined  with  the  deponent — after  dinner  they  adjourned,  as  usual,  to  the 
deponent's  book-room,  where  they  drank  their  wine,  which  never  ex- 
ceeded a  pint  each,  with,  perhaps,'a  glass  or  two  of  white  wine.  The 
deponent  and  the  deceased  used  to  talk  familiarly  with  him  on  many 
subjects — he  was  in  the  habit  of  ridiculing  the  tautology  of  lawyers, 
who,  he  said,  employed  a  vast  number  of  unnecessary  words — that 
having  finished  their  wine,  the  deponent  took  from  a  drawer  a  paper 
which  he  had  drawn  up  as  his  will;  and,  showing  it  to  the  deceased, 
said  something  ridiculing  lawyers  spinning  out  papers,  and  asked  him  if 
it  was  not  as  good  a  will  as  if  it  had  been  spun  out  to  a  great  length  by 
a  lawyer — the  deceased  replied,  not  only  a  valid  will,  but  a  devilish 
good  one:  and,  asking  for  pen  and  ink,  took  a  sheet  of  paper,  and  writ- 
ing the  paper  propounded,  threw  it  towards  the  deponent,  saying,  very 
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carelessly,  there,  that  is  as  good  a  will  as  I  shall  probably  ever  make. 
These  he  recollects  to  have  been  the  very  words  spoken — he  did  not 
request  the  deponent  to  take  care  of  the  paper,  or  say  another  word 
about  it — or,  Irom  that  time  to  his  death,  ever  allude  to  it — and  the  de- 
ponent verily  believed  that  he  never  recollected  such  a  paper  was  in  ex- 
istence— a  very  short  time  afterwards  the  deceased  shook  hands  with 
the  deponent,  and  went  away,  leaving  the  paper  on  the  table.  When 
the  deceased  was  gone,  the  deponent  wrote  his  name  as  witness  to  the 
signature;  (he  was  not  requested  by  the  deceased  so  to  do)  he  thenfold;- 
ed  up  the  paper,  wrote  on  the  back  ^  the  will  of  Thomas  Nichols,  Esq. 
of  Southampton,  July  30,  1803;'  and  put  it  into  his  iron  safe,  where  it 
remained,  with  many  other  loose  papers,  till  after  the  deceased's  death. 
The  deponent  does  not  believe  that  the  deceased,  when  he  wrote  the  pa- 
per, intended  to  make  his  will,  or  that  such  paper  should  ever  operate 
as  such;  but  he  always  considered,  and  does  still  think,  that  it  was  writ- 
ten without  any  other  view  than  in  imitation  of  the  paper  the  deponent 
had  so  shown  him— a  copy  of  which  he  annexed  to  his  deposition,  and 
to  show  the  deponent  he  could  exceed  him  in  brevity — and  the  deponent 
is  confirmed  in  this  opinion  by  the  practice  of  the  deceased  on  other  oc- 
casions; the  deponent  being  in  the  habit  of  drawing  specimens  of  leases, 
and  other  instruments,  wherein  very  few  words  were  used,  which  he 
showed  to  the  deceased;  and  he,  upon  such  occasions,  uniformly  wrote 
others  still  shorter,  by  way  of  showing  that  he  could  exceed  him  in 
brevity.  The  deponent  never  considered  the  paper  as  the  deceased's 
will,  but  as  the  deceased's  specimen  of  a  short  will;  and  as  such  he  sign- 
ed his  name  as  a  witness  to  it,  and  endorsed  it,  and  put  it  in  his  iron 
safe.  He  further  saith,  that  his  intimacy  with  the  deceased  continued 
till  his  death  in  January  last — that,  during  his  illness,  he  visited  him 
about  once  a  week  for  five  weeks  together — upon  those  occasions,  not 
considering  the  aforesaid  paper  as  intended  as  a  will,  and  understanding 
from  the  deceased  that  he  had  made  no  will,  he  was  very  urgent  with 
him  to  make  a  will — the  deceased's  answer  to  such  applications  being, 
that  he  did  not  know  but  that  the  law  would  make  a  better  will,  or  as 
good  a  will,  for  him  as  he  could  make — but  the  deponent  and  others 
having  pressed  him  to  make  a  will,  the  deceased  did  at  length,  shortly 
before  his  death,  say,  that  when  he  got  a  little  better  he  would,  to  satis- 
fy his  friends,  make  a  will;  but  this  he  did  not  live  to  do — he  grew 
worse  daily — that  the  deponent  never  alluded  to  the  paper  writing,  for 
he  had  himself  forgotten  that  such  a  paper  was  in  existence." 

The  same  witness,  in  answer  to  an  interrogatory,  says,  <Uhat  a  few 
days  after  the  death  of  the  deceased,  Sarah  Nichols,  his  widow,  told  the 
respondent  she  could  find  no  will;  and  asked  him,  as  he  was  the  confi- 
dential friend  of  her  husband,  if  her  had  left  a  will  in  his  hands.  He 
replied.  No,  he  never  left  any  will  with  me;  but  added  that,  if  it  would 
give  her  any  satisfaction,  he  would  search  his  papers,  which  she  re- 
quested he  would  do,  saying,  that  she  concluded  from  the  intimacy  that 
subsisted  between  them,  if  her  husband  had  left  any  will,  with  any  one, 
it  would  be  with  the  respondent.  The  respondent  had  then  no  thoughts 
of  the  paper  in  question;  nor  did  the  circumstances  of  the  same  having 
been  written  occur  to  him,  till,  on  turning  out  the  various  papers  that 
were  in  the  safe,  he  found  it  there — that  the  respondent  thought  so 
lightly  of  it  when  he  went  to  Sarah  Nichols,  and  showed  it  her,  that 
he  said,  This  is  all  I  have  got,  and  you  may  put  it  into  the  fire.     The 
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respondent  does  verily  believe  that  the  deceased  departed  this  life  with- 
oat  the  least  recollection  of  the  paper  being  in  existence — that  the  de- 
ceased and  his  wife  lived  on  the  best  terms  together,  and  the  greatest 
love  and  affection  subsisted  between  them.'' 

This  is  the  account  given  by  the  only  witness,  whose  name  is  sub- 
scribed to  the  paper;  and  if  this  evidence  can  be  received,  and  is  to  be 
credited,  this  is  not  the  will  of  the  deceased,  for  it  wants  the  great  re* 
quisite,  the  animus  testandi;  it  was  not  written  with  the  mind  and  in- 
tention to  make  «  will.  A  question  has  been  made  whether  this  evi- 
dence can  be  received.  I  am  of  opinion  that  it  can  and  must  be  re- 
ceived;— it  is  the  evidence  of  the  attesting  witness,  who  must  be  pro- 
ducedy  and  whose  testimony  is  common  to  both  parties.  What  credit 
may  be  due  to  it  is  another  question.  A  witness  attests  a  will  for  the 
purpose  of  giving  authenticity  to  the  factum  of  the  instrument:  the 
animtis  testandi  is  the  very  point  into  which  the  Court  of  Probate  is 
to  enquire— the  mere  act  of  witnessing  or  signing  does  not  exclude,  of 
necessity,  the  absence  of  the  animus  testandi  any  more  than  the  mere 
act  of  cancellation  excludes  of  necessity  the  absence  of  the  animus  r£- 
vocandu  It  may  have  been  signed  under  duress,  or  under  other  cir- 
cumstances when  there  was  no  intention  to  make  a  testamentary  disposi- 
tion. 

The  evidence  is  admissible,  but  is  certainly  to  be  received  with  great 
caution,  the  paper  being  dispositive;  and  the  witness  having  signed  it 
must  be  heard  with  jealousy  to  depose  against  the  effect  of  his  own  act — 
it  is  true  the  attestation  clause  is  not  in  the  usual  form;  it  is  merely  the 
word  ^^  witness:  V  but  still  that  infers  an  attestation  of  the  act  of  the 
deceased;  and  the  witness  must  be  carefully  heard  by  the  Court. 

The  evidence  then  being  admissible,  the  next  question  is.  Does  the 
Court  believe  this  account?  The  witness  is  in  a  respectable  situation  in 
life;  wholly  unimpeached  in  credit  and  character;  the  confidential  friend 
of  the  deceased;  and  no  possible  inducement  is  suggested  why  he  should 
declare  upon  oath  a  false  account  of  the  transaction — the  account  he 
gives,  though  whimsical,  is  neither  unnatural,  nor  improbable;  the  in- 
ternal evidence  of  the  paper  strongly  corroborates  it,  as  do  also  the  ex- 
trinsic circumstances — he  says  the  deceased  wrote  it  in  order  to  show 
in  how  few  words  a  will  might  be  written — there  is  something  of  levity 
in  the  expression  << Worship  God,  and  not  black  coats:"  it  is  in  imi- 
tation of  one  written  by  the  witness;  his  is  in  these  words: 

1  give  and  devise  all  my  property  ^  real  and  personal^  to  Mary  my 
wife  to  be  divided  by  her^  as  she  shall  think  proper^  between  all  my 
ehildrenj  either  in  her  life-time  or  by  will  {reserving  enough  for  her 
own  comforts.)    I  hope  my  children  will  obey  their  mother ^  love  each 
other ^  and  be  pious  and  virtuous;  that  they  worship  God  and  not 
man,  nor  ever  practise  the  trade  of  a  butcher^  nor  ever  accept  of  any 
place  in  the  navy  or  army.    But  they  will  endeavofir  to  plant  and 
extend  happiness^  to  raise  cottages  for  industry  and  honesty^  and 
make  the  desert  smile  with  plenty  and  innocence;  that  they  will 
despise  only  those  loho  monopolize  the  earth  for  the  gratification  of 
their  oton  luxury  and  pride;  and  that  they  will  look  up  to  none 
as  their  superior  but  those  only  who  exceed  them  in  good  works;  and 
never  treat  any  of  Ood^s  creatures  with  contempt  but  the  proud  and 
projligate;  and  never  bend  their  knee  but  to  their  God,     This  is  my 
vnll;  and  I  do  hereby  appoint  my  wife  sole  executrix  thereof     In 
Ufitness,  fyc.  fyc. 

Signed^  Thomas  King, 
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Upon  comparing  the  two  instruments,  I  think  the  one  a  compressed 
imitation  of  the  other — the  admonitory  part  in  the  one  occupies  twenty 
lines;  in  the  other  the  same  idea  is  given  in  more  concise  words.  It  is 
an  extremely  strong  circumstance  that  it  makes  no  alteration  in  the 
disposition  the  law  would  have  made  of  his  property.  For  what  pur- 
pose could  he  have  intended  this  paper?  In  it  there  is  no  legacy,  no 
executor,  no  guardian  to  his  children — this  is  a  strong  confirmation  that 
it  was  not  written  animo  ttstandi^  hut  for  the  purpose  mentioned  by 
Mr.  King — subsequent  circumstances  still  more  confirm  this;  the  de- 
ceased afterwards  married — he  lived  on  terms  of  affection  with  his  wife, 
and  he  said  he  had  no  willy  that  the  law  would  make  a  good  will  for 
him — ^so  that  it  was  his  intention  that  his  widow  should  possess,  after 
his  death,  the  provision  which  the  law  would  give  her — during  none  of 
these  conversations  does  he  make  any  allusion  to  the  existence  of  this 
paper — his  forgetting  it,  would  not  operate  as  a  revocation;  but  it  is  a 
circumstance  to  show  that  he  originally  never  intended  it  as  a  testa- 
mentary paper.  There  is  little  doubt  that  when  he  threw  it  across  the 
table,  he  meant  it  should  be  put  into  the  fire. 

With  all  the  possible  caution  that  the  Court  can  exercise  where  a 
witness  is  deposing  against  his  own  act,  I  am  yet  fully  satisfied  in  my 
mind  and  conscience  that  the  deceased  never  intended  this  as  his  will: 
I  therefore  pronounce  against  it;  and  decree  administration  to  the 
widow,  her  husband  having  died  intestate. 


BARCLAY  V.  MARSHALL,  formerly  KEITH.— p.  18S. 

A  creditor  is  entitled  to  a  statement  of  the  effects  which  have  come  into  the  pos- 
session of  the  executor. 

Eleanor  Barclay,  a  creditrix  of  James  Keith,  deceased,  took  out  a 
citation  against  Mary  Keith,  his  executrix,  to  bring  in  the  will,  and  ac- 
cept or  refuse  probate  of  it,  and  to  exhibit  an  inventory  of  the  effects. 
Mary  Keith  brought  in  the  will;  accepted  the  probate;  and,  after  some 
delay,  exhibited  an  inventory.  Eleanor  Barclay  gave  in  an  allegation, 
pleading  certain  sums  of  money  as  received  by  the  executrix,  which 
were  omitted  in  the  inventory.  Whereupon  Mary  Keith  gave  in  a 
declaration  instead  of  an  inventory,  in  which  she  admitted  one  of  the 
sums  pleaded  to  have  been  omitted. 

Jenner^  for  Eleanor  Barclay,  moved  for  the  admission  of  the  allega- 
tion. 

Stoddartj  contra. 

The  only  object  of  this  application  is  to  falsify  an  inventory. 

Judgment. 

Sir  John  Nicholl. 

The  object  is  not  to  falsify  an  inventory,  but  to  obtain  a  full  one. 
Why  did  not  the  party  give  in  her  answers  to  the  allegation  instead  of 
a  declaration  ?  She  is  bound  to  answer;  the  very  use  of  giving  in  an 
allegation  in  objection  to  an  inventory  is,  to  get  a  specific  answer  to  a 
specific  averment.  Many  persons  will  evade,  under  a  general  denial, 
that  which  they  will  be  afraid  to  deny  specifically. 
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I  think  the  creditor  is  entitled  to  have  a  constat  of  the  assets  that  have 
come  to  the  executors'  hands. 
I  shall  admit  this  allegation. 


BENNETT  v.  JACKSON— p.  190. 

V 

A  nuncupative  will  not  established  for  want  of  a  sufficient  rogatio  testium. 

Mbs.  Susannah  Jackson,  of  the  city  of  Bath,  died  a  widow,  on  the 
10th  of  May,  1813,  leaving  ten  children:  on  the  89th  of  April,  prece- 
ding her  death,  being  in  her  dweiiing-house  at  Bath,  and  in  her  last  sick- 
ness, she  summoned  several  of  her  children,  and  the  daughter  of  the 
person  with  whom  she  lodged,  to  her  bedside,  and  declared  herself  to 
the  following  effect: 

**  Joseph  Henry  Bennett,  your  brother,  is  my  heir,  and  all  that  I 

have  is  his.     Tell  him  to  pay  all  my  debts;  give  my  love  to  him,  and 

tell  him  to  take  me  home,  and  by  no  means  to  leave  me  here;  tell 

him  to  be  a  father  to  you  children.     I  know  he  will  for  my  sake;   I 

know  the  goodness  of  his  heart;  he  will  be  a  kind  father  to  you. 
*'  Edward,  my  wish  is  that  you  should  follow  the  profession  I  have 

chosen  for  you;  and  let  no  one  persuade  you  from  it. 

*'  With  respect  to  you  three  girls,  if  George  and  Keller  send  for 

you,  you  must  go;  but  never  do  any  thing  without  consulting  your 

brother  Joseph,  not  even  the  smallest  thing.'' 

These  words  were  reduced  into  writing  on  the  1 9th  of  July  folio  wing 
and  attested  by  three  of  the  persons  present  at  the  time  they  were  ut- 
tered; and  were  now  propounded  by  Joseph  Henry  Bennett,  the  eldest 
son,  as  a  nuncupative  will. 

Decrees  were  taken  out  against  the  other  children,  to  show  cause  why 
a  probate  of  the  aforesaid  will  nuncupative  should  not  be  granted  to  him 
as  the  sole  executor  named  therein  according  to  the  tenor  thereof.  The 
process  of  the  Court  was  served  on  all  of  them ;  but  no  appearance  was 
given  for  either  of  them. 

JlTDGMENT. 

Sir  John  Nicholl. 

Probate  is  called  for  of  a  nuncupative  will;  minors  are  concerned. — 
In  cases  of  this  description,  the  statute  enjoins  several  requisites;  the 
principal  one  is  the  rogatio  testium,  the  calling  upon  persons  to  bear 
witness  to  the  act;  my  doubt  is,  whether  there  is  sufficient  evidence 
here  to  this  point:  the  words  of  the  statute  29  Car.  2.  c.  3.  s.  19,  have 
always  been  strictly  construed;  it  was  so  held  in  Parsons  v.  Miller. 

In  that  case,  Prerog.  H.  T.  1797,  a  paper  was  propounded  as  nuncu- 
pative; the  credit  of  the  witnesses  was  unshaken:  but  the  Court  thought 
the  words  addressed  to  the  witnesses  did  not  in  effect  desire  them  to  bear 
witness.  The  deceased  himself  is  required  by  the  statute  to  bid  the 
persons  present  bear  witness. 

In  DarnbrookdiXiA  Sawyer  v.  Silverside^Vterog.  1767,  it  approached 
very  near  a  rogatio  testium;  but  it  was  said  by  the  counsel  in  that  case, 
that  Sir  George  Lee  had  rejected  an  allegation  on  similar  grounds. 

Now,  in  the  present  case,  at  the  beginning  of  the  transaction,  there 
was  clearly  no  rogatio  testium:  the  statement  is,  ^^  that  the  deceased  hav- 
ing called  Anne  Jackson  and  Elizabeth  Warren  Jackson  (a  minor)  her 
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daughters,  to  her  bedside,  and  spoke  to  them  of  the  disposition  of  her 
effects;  and  Edward  Bennett  Jacksoni  her  son,  being  sent  for,  tobealso 
present  to  hear  his  mother's  declaration;  and  her  said  three  children  being 
all  present,  and  at  her  bedside,  she,  the  said  Susannah  Jackson,  did, 
in  the  presence  of  us,  whose  names  are  subscribed  (the  three  attesting 
witnesses)  and  of  the  said  Elizabeth  Warren  Jackson^  declare  and  di- 
rect, &c." 

This  is  the  statement;  and  neither  in  this  nor  in  the  words  spoken 
is  there  any  thing  to  show  the  animus  testandi* 

There  is  no  declaration  that  the  words  were  spoken  with  the  inten- 
tion of  making  a  will  at  the  time:  which  the  statute  particularly  requires. 
The  affidavit  goes  on  to  state  that  Susannah  Jackson,  <<  after  making  the 
declaration  aforesaid,  observed  that  it  should  be  committed  to  writing; 
but  afterwards  said,  that  the  deponent's  hearing  it  would  answer  the 
same  purpose;  and,  lastly,  these  deponents  make  oath  and^say,  that  the 
deponent,  Ruth  Sidewell,  having  afterwards  left  the  bedroom  of  the  said 
deceased,  for  a  short  space  of  time,  unperceived  by  her;  the  deceased, 
who  had  noticed  the  return  of  the  said  Ruth  Sidewell,  said,  ^  Mrs.  Side- 
well,  why  did  you  leave  the  room;  1  wished  you  to  witness  all  I  had  to 
say  to  my  children.'" 

I  have  considerable  difficulties  in  holding  this  to  be  a  sufficient  com- 
pliance with  the  statute.  It  does  not  appear  that  the  words  were  spoken 
animo  testandi;  there  is  no  rogatio  testium  at  the  beginning,  no  declara- 
tion that  the  words  were  spoken  with  the  intent  of  making  a  will  at  the 
time.  The  words  of  the  statute  are  very  strong,  and  must  be  held  strictly. 

Allegation  rejected. 


PARSONS  v.  MILLER.— p.  194. 

Dr.  Laurence* 

The  statute  of  frauds  meant  to  place  extraordinary  checks  on  such 
wills,  as  being  more  particularly  liable  to  fraud;  they  are  to  be  construed 
strictly.  The  opportunity  of  detecting  fraud  would  not  so  readily  oc- 
cur; they  might  be  set  up  by  a  conspiracy  of  the  persons  present;  in  this 
instance,  also,  there  is  no  rogatio  testium. 

Dr.  Swabej/y  on  the  same  side. 

Sir  William  Scotty  in  support  of  the  will. 

We  admit  the  rogatio  testium  to  he  necessary;  but  no  particular  words 
are  required  by  the  statute:  it  is  sufficient  if  the  Court  is  satisfied  that 
the  deceased  meant  to  do  a  testamentary  act,  and  wished  the  persons  to 
attest  it.  The  statute  does  not  require  them  all  to  attest;  it  says  <'or 
some  of  themf^  if  he  signified  it  to  one,  it  is  sufficient;  it  is  a  rational 
compliance  with  the  statute. 

Dr.  Nicholl  on  the  same  side. 

Judgment. 

Sir  William  Wynne. 

The  paper  before  the  Court  is  propounded  as  the  nuncupative  will  of 
John  Saunders;  it  has  been  reduced  into  writing  in  the  usual  manner, 
purporting  that  it  is  by  the  desire  of  the  deceased;  and  it  is  signed  by 
three  witnesses* 
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Objection  has  been  taken  to  the  credit  of  the  witnesses;  but  it  is  of  no 
weight;  it  is  said  two  of  them  are  relations;  thi^  is  no  objection  in  this 
Court,  as  it  would  not  be  in  another.  The  history  is  perfectlj  credible; 
no  person  can  doubt  that  the  fact  passed  as  stated. 

The  only  question  is,  whether  what  passed  is  sufficient  to  satisfy  the 
statute  29  Car.  II.  c.  1.  s.  9. 

It  is  in  evidence  that  he  spoke  these  words:  ^<  50/.  for  Anne  Bedford 

that  was;  50/.  for  — — — ;  50/.  for ;  and  two  bonds  I  give  to 

———and  all  interest." — He  spoke  these  words,  1st,  before  one  wit-^ 
ness,  then  before  two,  then  again  before  three.  The  witnesses  speak 
fully  to  capacity.  But  the  question  is,  whether  these  words  were  spo- 
ken with  the  expression  of  the  testator  requiring  them  to  bear  witness. 
I  cannot  find  any  such  expression.  The  conversation  began  between  the 
deceased  and  Mary  Parsons — he  did  not  begin  to  converse  about  the 
will;  she  began  by  enquiring  if  he  had  settled  his  affairs — he  replied  he 
had  not  made  a  will;  she  asked  if  she  should  send  for  Mr.  Mitchell  to 
maka  one — he  said  he  was  too  ill  to  make  a  will — she  asked  if  there 
was  any  thing  he  would  have  done,  and  she  would  see  it  done — he  be- 
gan at  once,  repeating  the  words  pleaded,  but  without  desiring  her  to 
bear  witness.  She  then,  thinking  it  necessary  to  have  another  witness, 
said,  ''  she  would  call  up  Mary  Carter  that  she  might  hear  and  be  a 
witness.''  The  deceased  answered,  **  Do!^  This  is  the  only  word  of 
the  deceased's  expressing  any  wish  on  the  subject.  She  called  Mary 
Carter,  and  said.  Now  repeat  before  Mary  Carter,  and  she  will  be  a 
witness — this  is  a  rogatio  testium,  but  not  by  the  testator— -I  cannot  hold 
here  qui  facit  per  alium  facit  per  se.  The  testator  repeated  50/.  for 
Anne  Bedford,  &c. 

The  witness  says,  that  having  heard  that  three  witnesses  were  neces- 
sary for  a  will;  of  her  own  accord,  she  called  Samuel  Clarke;  and, 
when  he  came,  Parsons  said.  Do  you  take  notice  what  Mary  Saunders 
is  going  to  say;  and  then  desired  her  to  repeat  it,  which  she  did.  She 
does  not  prove  that  he  did,  but  she  proves  that  he  did  not  express  any 
words  which  are  made  absolutely  necessary  by  the  statute — I  do  not  say 
there  was  any  ill  intent  on  the  part  of  the  witness;  for  the  deceased  had 
said  he  was  not  capable  of  making  a  will  on  being  told  by  Mrs.  Parsons 
she  would  see  it  done — she  repeats  the  four  legacies,  &c.  twice  over — 
it  is  a  rational  compliance  with  the  statute  to  say  this  is  not  within  it. 
The  statute  is  to  be  taken  strictly — it  meant  that  persons  should  not  get 
about  the  deceased,  and  ask  him  questions;  but  that  it  should  originate 
from  himself — I  think  this  so  clearly  necessary  that  if  no  rogatio  tes- 
tium should  be  pleaded  in  an  allegation,  it  must  be  rejected. 

In  Darnbrook  and  Sawyer  v.  Silversides  before  Sir  George  Hay  in 
1767,  there  was  a  decree  to  show  cause  why  an  administration  should 
not  be  revoked  and  granted  with  a  nuncupative  will  annexed.  It  was 
pleaded  that  the  deceased  was  ill  in  bed  of  the  sickness  of  which  he 
died  the  next  day  at  his  own  house;  and  that,  with  the  intent  to  make 
a  nuncupative  will,  he  did  otter  words  in  the  presence  of  three  wit- 
nesses. Shean  asked  <<if  he  had  made  his  will;"  he  said,  "No." — 
Shean  said,  "  a  verbal  will  would  be  sufficient,  as  there  were  a  sufficient 
number  of  witnesses  present;"  he  said  •«  he  knew  it  would,"  and  then 
he  uttered  the  words  pleaded.  The  Court  said  it  would  be  very  un- 
willing to  reject  any  plea  if  the  parties  could  possibly  obtain  the  eflbct 
of  their  prayer;  but  that  the  Court  was  tied  down  by  the  statute,  and  it 
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did  not  appear  that  the  deceased  addressed  himself  in  any  sach  manner 
as  was  required,  before  the  words  were  spoken;  and  the  allegation 
was  rejected.  It  was  said  by  counsel,  in  the  hearing  of  that  cause, 
that  Sir  George  Lee  had,  in  1755,  rejected  an  allegation  on  the  same 
ground. 

Here  the  fact  is  pleaded,  but  not  proved.  I  think  I  am  bound,  espe- 
cially under  that  case,  to  say  that  this  will  is  not  proved  to  be  made  as 
the  statute  requires;  and  I  must  pronounce  against  it. 


AROHES  COURT  OF  CANTERBURY. 

The  office  of  the  Judge  promoted  hy 
CARR  V.  MARSH.— p.  198. 

A  bishop  cannot  consecrate  a  chapel,  or  authorize  a  person  to  preach  in  it  with- 
out  the  consent  of  the  incumbent  of  the  pansh.  The  office  of  the  judge  al- 
lowed to  be  promoted^  not  upon  the  merits  of  a  case^  but  from  the  nature  of 
the  suit. 


llo.  r^c^,  ]  SMITH  V.  SMITH.— p.  207. 

A  separation  decreed  at  the  suit  of  a  wife,  for  the  cruelty  and  adultery  of  her 

husband. 

Judgment. 

Sir  John  Nicholl. 

This  is  a  suit  for  cruelty  and  adultery  brought  by  the  wife.  The  libel 
was  opposed,  but  admitted.  Eighteen  witnesses  have  been  examined 
upon  it — there  is  no  allegation  on  the  part  of  the  husband.  It  will  be 
sufficient  to  state  the  facts  proved,  without  detailing  the  evidence. 

The  parties  were  married  in  1794; — she  was  a  widow  with  a  large 
fortune;  he  a  minor  and  an  officer  in  the  life  guards — the  disparity  in 
their  years  did  not  promise  happiness.  In  1795,  he  began  to  treat  her 
with  indifference;  and  proceeded  to  acts  of  violence,  though  not  proved 
to  be  for  the  purpose  of  inducing  her  to  give  up  her  property.  In  De- 
cember, 1795,  she  went  to  church  in  her  own  carriage,  and  staid  to  re- 
ceive the  sacrament.  While  she  was  there  he  ordered  the  horses  to  be 
sent  to  Tattersall's  to  be  sold,  and  told  the  servants  not  to  obey  her — 
she  insisted  on  keeping  the  horses  which  were  her  separate  property; 
and  the  sale  was  prevented.  On  his  return  home  there  was  a  quarrel; 
he  locked  her  up  in  his  dressing-room,  and  went  out;  she  was  released 
by  the  servants.  On  his  comiiig  home,  and  finding  her  at  supper  be- 
low with  his  sister,  in  a  passion  he  seized  her  by  the  wrists  in  order  to 
force  her  up  stairs:  the  servants  were  deterred  by  his  threats  from  in- 
terfering. She  opened  the  door  and  called  the  watch:  two  neighbours 
came  in;  she  escaped  to  Mr.  Dashwood's  at  next  door;  and  went  with  a 
Mrs.  Purchase,  who  was  there,  to  her  house. 

A  separation  took  place  by  consent  in  August,  1796 — she  agreed  to 
allow  her  husband  200/.  per  annum,  in  addition  to  what  he  had  of  his 
own.     The  separation  continued  till  1800;  in  that  time  he  formed  aa 
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adulterous  iotercourse  with  a  Mrs.  Trefusis.  In  1800^  through  the  in- 
terfiereoce  probably  of  his  friends,  who  resided  much  with  Mrs.  Smith 
--"a  reconciliation  took  place.  They  went  to  Pendyfiryn,  where  she 
was  building  a  housC'— she  was  prevailed  upon  to  execute  a  deed  by 
which  her  property  was  settled  on  him  and  his  issue — she  came  to  towa 
in  1807,  and  lay  in  of  a  daughter — he  went  to  Pendyfiryn-— there  were 
two  maid-servants  there — he  slept  in  his  dressing-room,  and  lived  in  ity 
and  had  one  of  the  maid-servants  to  make  his  bed — he  had,  therefore^ 
full  opportunity  to  solicit  their  chastity— •which  he  did  not  pass  by— the 
first  he  attempted  seems  to  have  been  attached  to  another  person  and  re- 
sisted him:  with  the  other  he  formed  a  criminal  connexion:  this  is 
proved  on  her  own  confession. 

When  his  wife  returned  to  Pendyfiryn;  when  all  the  affections  of  the 
father  and  the  husband  should  ha^e  been  excited— on  pretence  of  her 
nursing  her  child,  but  for  the  purpose  of  keeping  up  his  connexion  with 
the  housemaid,  he  slept  apart  from  his  wife.  Soon  after  there  was  an 
act  of  violence,  which,  from  defect  of  memory  in  Major  Hamilton 
(who  deposes  to  it)  is  not  clearly  set  forth-^but  she  complained,  in  the 
presence  of  Major  Hamilton,  to  her  husband.  The  next  day  he  took 
the  child  with  such  violence  from  her  as  to  endanger  both  one  and  the 
other;  and  he  said  if  she  resisted,  she  should  be  confined  as  a  mad  wo- 
man. -Major  Hamilton  states  his  memory  to  be  defective;  but,  from  all 
he  remembers  of  her  character,  it  was  mild  and  gentle.  .Soon  after  this 
she  appears  to  have  discovered  his  intimacy  with  Hannah  Dod:  she  put 
a  letter  on  his  table  remonstrating — and  stating  that  she  must  leave  the 
house  if  Hannah  Dod  was  not  sent  away.  This  letter  producing  no  ef- 
fect she  applied  to  Mr.  Lloyd  to  remonstrate  with  her  husband,  which 
he  did,  and  together  with  Major  Hamilton,  endeavoured  to  impress 
upon  him  strongly  the  impropriety  of  his  conduct,  but  he  persisted} 
they  repeated  this  to  him,  and  expressed  their  hopes  that  he  would  re- 
lent—>he  did  send  Hannah  Dod  away;  but  only  to  abandon  his  wife  and 
ehildy  and  to  live  in  adultery  with  Hannah  Dod,  which  he  did  at  West 
End.  It  is  fully  proved  that  Mrs.  Smith  cputinued  to  reside  at  Pen- 
dyfiryn, till  she  had  no  longer  means  so  to  do.  She  went  to  her  bro* 
ther,  and  occasionally  to  Leamington.  Smith  returned  to  Pendyfiryn, 
followed  by  Hannah  Dod,  who  lived  with  him  as  housekeeper.  He 
thought  proper,  about  two  years  afterwards,  to  claim  the  rights  of  a  father; 
he  went  to  Leamington,  and  insisted  peremptorily  on  taking  the  child- 
Mrs.  Smith,  who  is  described  by  the  witnesses  as  a  most  tender  mother, 
•aid,  ''If  he  takes  the  child,  he  must  be  troubled  with  me  also.^'  This 
he  refused.  She  said  he  might  as  well  take  her  life  as  her  child  from 
her:  after  some  hours,  he  was  prevailed  upon  to  allow  his  wife  to  re- 
turn to  Pendyfiryn-^refusing  her  offer  to  come  and  live  in  the  neigh- 
bourhood in  some  place  where  he  could  see  the  child  continually. 

In  this  conduct  it  is  clear  that  she  was  solely  actuated  by  maternal 
feeling  for  the  child — not  by  any  consideration  of  what  had  passed^- 
she  slept  in  a  separate  room  with  her  child  and  a  maid  servant.  What 
was  the  conduct  of  the  husband  ?  He  sleeps  on  a  separate  floor,  and 
Hannah  Dod  had  ostensibly  a  separate  room:  but  there  can  be  no  doubt 
but  that  she  frequently  partook  of  his  bed.  He  treated  his  wife  with 
the  most  marked  disrespect  and  contempt;  he  took  his  meals  with  her, 
but  seldom  spoke  to  her — she  had  no  part  in  the  management  of  the 
house  or  the  family;  that  was  vested  in  Hannah  Dod— .Hannah  Dod  was 
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the  constant  companion  of  his  walks,  and  the  child  was  with  them— 
Mrs.  Smith  endures  all  this  insult  and  indignity  for  the  child's  sake — 
at  last  he  determined  to  rob  her  of  this  her  only  comfort  The  child 
was  a  little  unweli — some  trifling  medicines  were  given — she  got  quite 
well  again — she  went  out  to  dine  at  Conway — he  had  the  child's  bed 
taken  down,  and  put  up  in  his  room — on  her  return  she  asked  him  if  he 
meant  to  take  the  care  of  the  child  from  her — he  said  he  did,  for  she  had 
treated  her  ill — this  was  done  with  the  sole  view,  as  the  witnesses  say, 
of  distressing  his  wife;  her  judicious  care  of  the  child  is  proved:  he 
persists  in  his  determination  to  take  care  of  the  child;  to  take  it  from  a 
mother  to  sleep  in  a  bed-room  which  was  no  doubt  the  scene  of  his  con- 
stant adultery.  When  she  left  her  husband,  on  this  remonstrance,  he 
called  her  back  to  shut  the  door.  This  trivial  circumstance,  in  such  a 
moment  of  distress,  is  such  an  act  of  unfeeling  insult,  as  proves,  to  my 
mind,  the  tyranny  of  his  disposition,  and  shows  her  passive  obedienee 
and  entire  submission  to  his  will. 

Deprived  of  the  only  inducement  she  had  to  reside  in  this  scene  of 
insult,  of  disturbance,  and  of  profligacy — she  quits  the  house,  and  goes 
%o  that  of  a  clergyman  in  the  neighbourhood — she  wished  to  leave  her 
own  maid  to  take  care  of  the  child;  even  this  he  refuses — she  retarns 
to  pack  up  her  clothes — he  makes  this  a  pretext  for  refusing  to  allow 
her  to  see  her  child,  not  only  then,  but  ever  after.  Ever  since  this,  the 
parties  have  been  living  in  a  state  of  separation;  the  husband  in  adulte- 
ry with  Hannah  Dod,  and  in  possession  of  his  daughter;  depriving  the 
mother  (to  whose  moral  character  no  blame  is  imputed)  of  the  only 
comfort  and  satisfaction  of  her  life. 

This  is  the  history  of  the  facts — the  conclusion  is  short — adultery  is 
proved,  and  that  alone  entitles  the  wife  to  a  separation.  Cruelty,  in  my 
judgment,  is  also  proved.  Here  is  violence  preceded  by  deliberate  in- 
sult and  injury.  The  sending  away  her  horses,  and  putting  them  up  to 
sale,  while  she  was  at  church; — the  forcibly  carrying  her  and  confining 
her  to  her  room;  afterwards  (attempting  forcibly  to  carry  her  back  to 
her  place  of  confinement — the  forming  an  adulterous  connexion  with 
her  maid — the  keeping  that  servant  in  the  house,  notwithstanding  the 
remonstrances  of  his  wife  and  her  friends — ^the  deposing  his  wife  from 
the  management  of  his  family,  and  vesting  it  in  this  prostitute — such 
circumstances  have  always  been  held  by  the  Court,  not  merely  as  acts 
of  adultery,  but  as  connected  with  cruelty.  In  addition  to  this,  there 
is  his  conduct  respecting  the  child — notwithstanding  the  pretext  of  pa- 
ternal right,  the  exercise  of  which,  courts  of  justice  will  not  be  disposed 
to  scan  too  nicely;  yet  here  it  was  done,  as  has  been  shown,  merely  to 
distress  his  wife — this  is  marital  tyranny — it  is  as  clear  an  act  of  deli- 
berate and  unmanly  cruelty  as  can  be  committed. 

Upon  the  whole,  I  have  no  hesitation  in  holding  the  libel  proved  as 
to  cruelty  as  well  as  adultery — and  I  decree  a  separation  to  the  writ  a 
mensa  et  tore. 


PREROGATIVE  COURT  OF  CANTERBURY. 

HUNTINGTON  v.  HUNTINGTON  and  others.— p.  213. 

Instructions  established  as  a  will. 
Thb  Rev.  William  Huntington,  of  Pentonville,  being  taken  ill  early 
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in  the  month  of  June,  1813,  wedt  to  Tutibridge  Wells  for  the  purpose 
of  obtaioing  the  professional  assistance  of  Mr.  Stone,  his  solicitor,  who 
was  resident  there,  in  the  making  and  executing  his  will.  For  the  first 
few  days  after  his  arrival  at  Tunbridge  Wells,  he  was  preyented  by  the 
visits  of  his  friends  from  engaging  in  any  business — but  on  the  27th 
June  he  sent  for  Mr.  Stone,  and  told  him  that  he  had  the  whole  of  his^ 
will  in  his  awn  mind^  and  that  Mr,  Stone  should  write  it  all  down 
from  his  awn  mouth;  and  he  particularly  desired  it  might  be  written  on 
one  sheet  of  paper,  as  he  did  not  wish  it  to  be  long;  and  he  appointed 
him  to  come  to  him  on  the  next  day: — On  the  next  morning  Mr.  Stone 
eame^  and  the  deceased  dictated  to  him  No.  1.  On  the  29th  Mr.  Stone 
was  prevented  by  other  business  from  attending  Mr.  Huntington  in  the 
morning;  and  in  the  evening  the  latter  (though  he  had  sent  for  Mr. 
Stone)  was  too  much  fatigued  by  an  alarm  he  had  experienced  respect- 
ing the  journey  of  a  part  of  his  family,  to  dictate  to  him.  On  the  dOth, 
however,  he  dictated  the  remainder  of  his  instructions  contained  in  pa- 
pers No.  2.  and  No.  3. — and  approved  of  them  when  read  over  to  him — 
and  directed  Mr.  Stone  to  have  the  whole  fairly  copied  and  to  bring 
eariy  the  next  morning  a  fair  copy  for  him  to  sign  and  execute.  In  the 
«fkernoon,  a  doubt  having  suggested  itself  to  his  mind  respecting  one 
part  of  the  instructions,  he  again  sent  for  Mr.  Stone,  and  explained  it  to 
Mm;  afterwards  the  deceased  expressly  informed  several  persons  in  his 
family  that  he  had  been  making  his  will,  and  settling  his  affairs,  and 
had,  that  morning,  finished  it  On  the  next  morning  (July  30)  he  was 
suddenly  attacked  by  a  fit,  and  rendered  incapable,  and  so  continued  till 
the  evening,  when  he  died. 

A  caveat  was  entered  by  the  seven  children  of  Mr.  Huntington  {tnz. 
Gad  Huntington,  Ruth  Blake,  Naomi  Burrell,  Lois  Clark,  Ebenezer,. 
Benjamin,  and  William  Huntington) — this  caveat  was  warned  on  the 
part  of  Lady  Sanderson,  the  widow  of  the  deceased,  who  propounded 
4he  instructions  dictated  to  Mr.  Stone,  as  containing  together  the  last 
will  and  testament  of  her  husband.     The  instructions  were  as  follows: 

'*In  the  name  of  God,  Amen. — I,  William  Huntington,  being  now 
in  my  right  mind  and  memory,  and  not  knowing  the  day  of  my  death, 
do  make  and  declare  this  my  last  will  and  testament,  in  manner  and 
form  following:  imprimis,  that  is  to  say,  I  leave  my  body  and  soul 
in  the  hand  of  my  Saviour  in  whom  I  have  been  enabled  to  believe, 
and  in  whom  I  am  saved.  All  my  gardening  utensils,  all  my  coppers 
and  brewing  vessels,  all  the  casks  of  my  cellar,  my  carriages,  my 
horses,  and  all  the  furniture  and  effects  of  my  house,  this  I  leave  and 
bequeath  to  my  beloved  wife,  to  be  enjoyed  by  her  as  long  as  she  shall  • 
live,  so  that  no  room  shall  be  spoiled  of  its  furniture,  nor  even  my 
study,  nor  my  book-cases  shall  be  dismantled.  The  house  which  I 
have  built  on  the  leasehold  ground  in  Gray's  Inn  lane  (the  rent  of 
which  is  seventy  pounds  per  annum)  this,  and*  the  rents  thereof,  I 
give  to  my  said  beloved  wife,  to  be  enjoyed  by  her,  so  long  as  she 
shall  live.  Moreover,  the  three  ground  rents  of  the  houses  in  Gray's 
Inn  lane,  at  nine  pounds  per  annum  each,  for  the  erection  of  which  1 
have  granted  building  leases;  these  rents  I  give  to  my  beloved  wife, 
to  be  enjoyed  by  her  as  long  as  she  shall  live.  The  chapel  also  which 
I  have  erected  on  the  said  leasehold  ground  I  give  my  said  wife,  for 
her  life,  subject  to  her  paying  to  Mr.  Chamberlain,  or  whoever  it  be 
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that  succeeds  me  in  the  ministry,  the  sum  of  two  hundred  pounds  per 
annum  out  of  the  profits  thereof.  The  little  piece  of  pound,  which  I 
purchased,  Hayseldon's  Wood,  in  Cranbrook,  and  erected  a  double 
cottage  thereon,  for  the  benefit  of  three  poor  aged  sisters  of  mine,  and 
which  cost  me  better  than  five  hundred  pounds,  I  give  and  devise  to 
my  beloved  wife,  and  her  heirs,  to  do  as  she  pleases  with  after  my  said 
three  sisters  shall  be  dead;  and,  exclusive  of  the  five  thousand  pounds 
my  wife's  father  settled  upon  her,  and  exclusive  of  the  fiftv  pounds  a 
year  annuity  likewise,  which  he  settled  upon  her;  exdusii^  of  these 
two  sums,  I  have  received  with  my  said  wife,  eight  thousand  six 
hundred  pounds;  three  thousand  six  hundred  pounds  I  received  of 
Mr.  Dyke;  and  five  thousand  pounds  I  received  from  the  Courtof 
Chancery,  being  the  sum  her  first  husband.  Sir  James  Sanderson,  left 
her  upon  her  second  marriage;  this  sum  of  eight  thousand  six  hundred 
pounds  I  have  not  diminished  ought,  but  rather  increased:  there  is 
seven  thousand  six  hundred  pounds  five  percent,  navy  stock;  and 
there  is  one  thousand  one  hundred  pounds  lent,  the  vouchers  of  whtck 
my  said  wife  has  got  by  her;  and,  as  it  is  in  good  hands,  I  would 
wish  her  not  to  call  it  in  unless  necessitated  so  to  do:  there  are  a  few 
more  hundred  pounds  which  my  said  wife  knows  of,  and  all  these 
several  sums  of  money,  and  my  power  over  them,  and  all  that  is  doe 
to  me  or  may  become  due  to  me,  at  my  death,  whatsoever  the  amoanl^ 
or  wheresoever  found,  I  give  and  bequeath  the  whole  thereof  unto 
my  said  wife  absolutely.  At  the  death  of  my  invaluable  wife,  I  will 
that  all  my  garden  tools,  my  iron  roll,  and  watering  engine,  all  my 
coppers  and  brewing  vessels,  all  the  beer  and  wine  casks  of  my  cellar, 
my  carriages  and  horses,  and  all  the  furniture  of  my  house,  my  libra- 
ry and  books,  and  every  thing  else  appertaining  to  me,  in  my  said 
house  (except  what  is,  strictly  speaking,  Miss  Sanderson's  own)  I 
will  that  it  shall  be  all  sold  at  tjny  wife's  decease;  and  the  money  aris- 
ing therefrom  shall  be  distributed  in  the  following  order  (that  is  to 
say)  my  son  Ebenezer  has  run  through  between  two  and  three  thou- 
sand pounds,  in  which  he  has  done  no  good;  being  very  desirous  to 
live,  but  not  to  work,  he  has  been  a  heavy  burthen  to  me  in  my  old 
age;  he  has  abilities  sufficient,  not  only  to  run  through  his  own  share, 
but  the  share  of  all  the  rest;  therefore,  I  give  him  ten  pounds,  and  no 
more.  My  son  Benjamin  has  run  through  more  than  five  hundred 
pounds;  therefore,  I  give  him  two  hundred  pounds  which  I  desire 
may  be  paid  into  the  hands  of  Mr.  Edward  Aldridge,  for  his  use. 
My  son  Gad  has  run  through  three  hundred  pounds;  and,  therefore, 
I  give  him  three  hundred  pounds  more:  the  residue  of  the  money 
arising  from  such  sale  I  give  to  be  equally  divided  between  my 
daughter  Naomi  Burrell,  my  daughter  Lois  Cl&rk,  and  my  grand- 
daughter Naomi  Way  to,  share  and  share  alike.  The  chapel  in  Gray's 
Inn  lane  aforesaid,  after  my  said  wife's  decease,  and  her  heirs  jointly, 
which  they  shall  have  no  power  to  mortgage,  nor  sell,  nor  disturb 
the  congregation  therein;  the  managers  of  the  chapel  shall  pay  to  my 
soi>  William,  and  son-in-law  James  Blake,  and  their  heirs,  two  hun- 
dred pounds  per  annum,  clear  of  all  deductions,  except  the  property 
tax,  as  a  rent  for  the  same;  also  my  said  house  which  I  built  in  Gray's 
Inn  lane  (after  my  said  wife's  decease)  I  give  to  my  daughter  Naomi 
Burrell  for  her  life,  and,  at  her  death,  to  devolve  upon  her  said  daugh- 
ter, Naomi  Way  te,  and  her  heirs.    The  said  three  ground  rents  I  give 
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to  017  daughter  Lois  Clark^  to  her  and'her  heirsi  after  the  decease  of 
my  said  wife.  And  my  copyright  of  my  own  writings  I  give  and 
bequeath.  Jointly,  to  Mr.  Thomas  Bensley,  and  my  son-i;i-law  Wil- 
liam Clark.  This  I  do,  because  my  son  Ebeneser  is  determined  to 
live  without  work;  and,  indeed,  I  have  no  doubt  but  he  would  sell 
them  into  the  hands  of  any  man,  whereby  spurious  works  in  my  name 
might  be  attached  to  them,  and  the  world  be  abused  by  such  publica- 
tions; to  prevent  which  I  have  adopted  this  method,  Mr.  Bensley 
being  fully  able  to  detect  any  thing  of  this  sort,  he  having  printed  and 
published  all  my  works.  And  I  do  direct  that  the  whole  of  the  print- 
ing and  publishing  my  said  works  shall  be  under  the  management  of 
the  said  Thomas  Bensley.  And  I  do  hereby  appoint  Sir  William 
Kaye  and  Sir  Ludford  Harvey  joint  executors,  they  having  been 
graciously  pleased  to  express  that  they  will  perform  the  executorship 
of  this  my  will.  As  for  me  I  stand  executor  to  no  man's  will;  I  am 
trustee  to  no  place  of  worship;  so  that  no  troubles,  from  these  quarters^ 
can,  in  any  way,  fall  to  my  executors.  1  give  my  cook  ten  pounds, 
if  she  is  in  my  service  when  I  die;  and  my  man,  Peter  Spin thorp^  the 
coaebmao,  the  like  sum  of  ten  pounds,  if  in  my  service  when  I  die. 
The  place  of  my  interment  i  direct  to  be  at  Lewes,  in  the  same  vault 
in  which  my  late  valuable  friend,  the  Reverend  Mr.  Jenkins,  was 
buried.  I  will  that  they  bury  me  in  the  vault  that  was  prepared  for 
me  at  Lewes;  and  that  they  lay  me  as  near  as  they  can  to  my  late 
friend  Mr«  Jenkins.  Let  no  pulpit  be  hung  in  mourning  for  me;  let 
DO  funeral  sermon  be  preached;  let  no  extemporary  oration  be  delivered 
at  my  grave;  let  00  funeral  ode  be  sung.  The  Lord  Jesus  Christ  is 
my  exceeding  great  reward;  to  this  portion  nothing  can  be  added, 
and  from  this  inheritance  nothing  can  be  taken  away.  And  I  revoke 
all  former  wills,  by  me  at  any  time  heretofore  made.'' 
Taken  this  30th  of  June,  181S. 

<<  No.  8.  And  as  I  have  gone  as  far  as  I  can  in  making  her  life  com- 
fortable, I  hope  that  she  will  do  her  part  towards  assisting  the  indigent 
of  my  family. 

^  No,  3.  And,  moreover,  I  give  and  bequeath  unto  my  said  wife, 
her  executors,  administrators,  and  assigns,  the  chapel  called  Provi- 
dence Chapel,  with  the  vestry's  yard,  and  appurtenances  thereunto 
belonging,  situated  in  Gray's  Inn  lane,  in  the  county  of  Middlesex, 
for  the  remainder  of  the  term  therein.  And  it  is  my  request  that 
jny  said  wife  shall  settle  the  said  chapel  and  premises  to  and  for  the 
use  of  the  congregation  of  Protestant  dissenters  assembling  therein, 
and  the  minister  who  shall  succeed  me  therein,  in  the  same  way 
and  manner  that  I  formerly  settled  the  chapel  that  was  burnt  down, 
in  Riding-house  lane;  and  it  is  my  wish  that  the  same  may  be  con- 
veyed to  the  following  trustees,  namely,  Mr.  Thomas  Bensley, 
Mr.  Christopher  Golding,  Mr.  John  Holland,  and  Mr.  Edward  Ald- 
ridge,  for  that  purpose;  and  I  give  the  profits  arising  from  the  said 
chapel  to  my  said  wife  for  her  life,  she  paying  thereout  two  hundred 
.pounds  per  annum  to  Mr.  Chamberlain,  or  whoever  it  be  that  suc- 
ceeds me  in  the  ministry;  and,  after  my  said  wife's  decease,  I  will 
and  direct  that  the  said  trustees  shall  pay  to  my  son  William  and  my 
8on4n-law  James  Blake,  and  their  heirs,  to  be  equally  divided  between 
tbem,  the  som  of  two  hundred  pounds  per  annum,  clear  of  all  deduc- 
tions except  the  property  tax,  as  a  rent  for  the  said  chapel,  which  they 
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shall  have  no  power  to  mortgagei  nor  sellinor  disturb  the  congrega- 

tion  therein." 
There  was  also  before  the  Court  a  will  of  the  deceased,  dated  Janu- 
ary 17,  1812,  regularly  executed,and  attested  by  three  witnesses.  It  gave 
Lady  Sanderson  her  own  fortune,  left  the  bulk  of  the  property  amongst 
his  grandchildren;  and  the  rest  and  residue  of  it  to  his  daughter  Alois 
Clarke;  and,  in  fine,  was  in  most  respects  different  from  the  instructions 
propounded;  it  disposed  also  of  freehold  property. 

Swabey  for  Lady  Sanderson. 

Burnaby  and  Phillimare,  contra. 

Judgment. 

Sir  John  Nicholl. 

There  is  no  sort  of  difficulty  in  this  case:  there  is  no  room  for  judicial 
doubt  The  propriety  of  the  disposition  cannot  be  taken  into  considera^ 
tion;  all  the  requisites  of  law  are  complied  with:  it  is  clearly  proved  that 
the  deceased  intended  to  die  testate;  he  had  mentioned  this  intention 
several  times;  he  mentioned  it  to  Mr.  Stone  his  solicitor: — he  was  taken 
ill;  and,  being  impressed  with  an  idea  that  he  should  not  live  long,  he 
determined  to  go  to  Tun  bridge  Weils  to  see  Mr.  Stone:  he  arrived  there 
on  the  ISth  of  June:  for  several  days  after  his  arrival  he  was  so  inter- 
rupted that  he  had  no  opportunity  of  setting  about  business.  He  did 
not  apprehend  that  he  should  live  long,  yet  he  had  no  idea  that  he  was 
so  near  his  death:  he  sent  for  Mr.  Stone  his  solicitor  on  the  27th  of  June 
and  told  him  he  was  determined  to  set  about  his  will;  he  does  not  on 
the  next  day,  which  was  Sunday;  but  on  the  following  morning  he  dic- 
tated to  Mr.  Stone  great  part  of  the  paper  propounded;  he  then  said  he 
was  tired  with  so  much  speaking;  that  he  had  doue  enough  for  that  day, 
but  would  proceed  on  the  following  morning;  he  does  not  do  so,  but  a 
satisfactory  reason  is  assigned  why  he  did  not;  on  the  day  after  he  sent 
a  message  to  Mr.  Stone,  who  came  and  read  over  the  paper  to  him  he 
had  written  at  his  dictation;  the  deceased  approved  of  some  parts,  and 
made  alterations  in  others;.he  dictated  also  another  paper  to  Mr.  Stone 
for  his  wife  which  in  some  degree  accounts  for  his  not  having  done  more 
for  his  family.  Mr.  Stone  having  received  by  dictations  the  contents 
of  this  paper,  the  deceased  then  suggested  something  further  respecting 
his  chapel;  and  then  added,  <<  he  had  now  nothing  to  do  that  required 
a  thought  J' 

On  the  afternoon  of  the  same  day  the  deceased  sent  to  Mr.  Stone  again; 
and  asked  him  <<  if  he  had  fully  understood  him  as  to  the  chapel  being 
in  trust,  and  the  trustees."  Mr.  Stone  replied,  <<  he  understood  his  in- 
tention to  be,  that  he  would  leave  the  chapel  to  Lady  Sanderson,  with 
a  request  to  convey  it  to  the  four  trustees  he  had  mentioned:  and  adding 
it  was  to  be  on  the  same  trusts  as  the  former  chapel,  fully  explaining  the 
contents  of  paper  three."  The  deceased  replied,  **  That  is  exactly  ac- 
cording to  my  mind,  or  words  to  that  effect;  and  added,  that  is  all  set- 
tled, you  will  now  make  it  out  fair,  and  bring  it  to  me  to  sign  to-mor^ 
row  morning. "  On  the  following  morning  the  deceased  was  seized  with 
a  fit,  and  rendered  incapable  of  signing  this  instrument,  which  was  all 
that  remained  to  be  done;  he  was  prevented  from  executing  it  by  the 
act  of  God.  But  having  fhade  up  his  mind;  going  to  Tunbridge  Wells 
for  the  express  purpose  of  making  his  will;  and  execution  being  only 
prevented  in  the  manner  just  detailed;  it  is  as  clear  a  case  as  ever  came 
before  the  Court    The  execution  having  been  clearly  prevented  by 
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deaths  the  instrament  is  not  rendered  less  operative  for  the  disposal  of 
this  property. 

An  application  being  made  for  costs^  on  the  part  of  the  next  of  kin> 

Fer  Curiam, 
•  Let  each  party  pay  their  own  costs. 


NEWELL  and  KING  v.  WEEKS.— p.  224. 

Next  of  kiQ  held  to  be  barred  from  calling  in  a  probate  from  the  circumstance  v  <^  .'ooS 
of  their  having  been  conusant  of  a  prior  suit,  in  which  the  validity  of  the  same, 
will  had  been  contested  by  other  parties, 

jvbomekt. 

Sir  John  Nicholl. 

Thomas  Weeks,  the  executor  of  the  will  of  Martha  Trotman,  has 
been  cited  by  William  Newell  and  Mary  King  to  bring  in  the  probate, 
and  show  cause  why  it  should  not  be  revoked.  Weeks  has  appeared 
under  protest,  alleging  various  circumstances,  and  supporting  them  by 
affidavits.  The  proctor  for  Newell  and  King  has  replied  to  the  act,  and 
has  also  exhibited  affidavits. 

In  ascertaining  the  facts  of  the  case,  the  Court  will  assume  the  facts 
alleged  by  Weeks,  and  which  are  not  specifically  denied,  to  be  true. 
Upon  these  statements  it  appears  that  on  the  death  of  the  deceased,  in 
December,  1808,  no  will  being  found,  several  next  of  kin  proceeded  in 
this  Court  to  claim  the  administration.  While  these  proceedings  were 
going  on,  a  will  was  found  dated  February  9,  1807.  Weeks  was  the 
executor,  he  propounded  the  will;  it  was  opposed  by  three  persons, 
John  Newell,  and  Daniel  and  Maria  Wyatt:  they  were  admitted  by 
the  executor  to  be  contradictors;  several  pleas  were  given  in,  and  about 
seventy  witnesses  were  examined.  The  cause  came  on  for  hearing  in 
July  1811,  and  the  Court  pronounced  for  the  will:  an  appeal  was  car- 
ried to  the  delegates:  before  proceedings  went  to  sentence  ^there,  the 
appellants  declared  they  proceeded  no  further,  the  sentence  was  affirmed 
in  April,  1812,  and  the  cause  was  remitted;  and  on  the  24th  of  April, 
1812^  Weeks  took  probate.  In  the  course  of  the  proceedings  the 
contradictors  pleaded  that  they,  together  with  William  Newell  and 
Mary  Newell^  were  the  only  next  of  kin,  so  that  their  interest  was 
not  only  not  denied,  but  expressly  asserted  and  averred  by  the  other  three 
contradictors.  These  two  persons,  however,  after  all  these  proceedings, 
after  Weeks  had  been  many  months  in  possession  of  the  probate,  under 
a  sentence  of  this  Court,  confirmed  by  the  Court  of  Delegates,  call  in 
the  probate  and  require  Weeks  again  to  prove  the  will  in  solemn  form 
of  law;  meanwhile  Humphreys,  the  principal  witness  in  the  cause,  died. 

Weeks  now  alleges  that  the  suit  was  carried  on,  though  in  the  name 
of  John  Newell  and  the  two  Wyatts,  yet  with  the  privity  of  Wil- 
liam Newell  and  Mary  King;  and  that  he  and  Mary  Wyatt  were 
not  only  privy,  but  had  frequent  consultations  with  the  solicitors,  proc- 
tors, and  others,  concerned  in  carrying  on  the  same,  and  were  active 
in  procuring  information  to  enable  them  so  to  do;  and  that  they  there- 
by became  liable  to  pay  a  proportion  of  the  cents.  In  answer  to  this, 
what  is  alleged  on  the  part  of  Newell  and  King?  Simply  that  they 
were  not  parties  to  the  suit,  and  were  not  cited  to  see  proceedings-^ 
they  do  not  deny  that  they  were  privy  to  the  proceedings, — that  ihtj 
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were  aetiire  in  proeuring  informatioo — ^that  they  held  eonsultationf  with 

the  solicitorsi  proctors,  and  others.  They  make  afBdavits,  confining 
themselves  to  the  same  facts:  viz.  ^'that  no  appearance  was  given  for 
them,  and  that  they  were  not  cited.''  Mrs.  King  indeed  makes  a  fur- 
ther affidavit,  "  that  she  was  not  responsible  for,  and  has  not  contribute 
ed  to  the  costs.''  William  Newell  does  not  even  deny  that  he  has  con- 
tributed to  the  costs;  so  that  the  facts  already  stated  of  their  being  privy 
to  the  proceedings,  of  their  attendance  at  consultations,  and  their  acti- 
vity in  procuring  information,  are  in  no  manner  denied.  It  is  further- 
more specifically  alleged,  *^  that  certain  solicitors  were  employed  for 
the  several  parties.  J.  Richardson  on  behalf  of  John  and  William 
Newell.  William  Bishop  for  the  Wyatts  and  for  Mary  Eing-^that 
Richardson  and  Bishop  employed  Hart  as  their  agent  in  Gloucestershire^ 
for  procuring  information;  and  they  both  instructed  the  proctor  on  be- 
half of  their  respective  clients,  and  attended  the  execution  of  the  com- 
missions for  examining  witnesses;  that  they  informed  themselves  from 
time  to  time  of  the  progress  of  the  cause,  and  communicated  the  same 
from  time  to  time  to  their  respective  clients,  particularly  to  William 
Newell  and  Mary  King — ^so  that  they  were  as  well  informed  of  the 
merits  and  circumstances,  and  enabled  to  protect  their  interests  as  ef- 
fectually, as  if  the  cause  had  been  carried  on  in  their  names.''  All  this 
again  is  in  no  manner  contradicted — it  is  further  stated,  **  that,  pend- 
ing the  appeal,  a  proposal  was  made  to  Weeks,  that  if  he  would  ad- 
vance 100  guineas  towards  the  expenses  of  the  opposers,  they  would 
give  no  further  opposition  to  the  sentence  of  the  Court  below,  nor  enter 
any  caveat  on  behalf  of  the  other  next  of  kin-^that  the  100  guineas 
were  paid,  upon  the  express  consideration,  as  was  then  understood  by 
all  parties,  that  all  opposition  on  the  part  of  the  asserted  relations  was 
to  cease."  An  affidavit  is  made  by  the  nunaging  clerk  of  the  proctor 
for  Weeks,  to  the  same  efiect. 

This  again  is  not  denied  either  by  the  proctor,  or  the  parties  them* 
selves. 

These  are  the  facts;  and,  upon  these  facts,  the  real  justice  of  the  case 
cannot  be  doubted  by  any  individual.  The  Court  would  deeply  lament 
if  any  rule  bound  it  down  so  strictly  that  it  must  do  so  great  an  injus* 
tice,  as  to  allow  the  parties  again  to  put  the  executor  on  proof  of  his 
will.  On  what  do  they  stand?  they  rest  simply  on  not  appearing^ 
and  not  having  been  cited  to  appear.  If  there  bad  been  distinct  au- 
thorities, or  a  series  of  adjudged  cases«  affirming  the  proposition,  that, 
in  all  cases  where  a  next  of  kin  had  neither  appeared  nor  been  cited,  he 
should  possess  an  indefeasible  right  to  put  the  executors  to  proof,  the 
Court  must  have  bowed  to  those  authorities:  but  no  authority  has  beea 
cited  to  that  efiect,  no  case  has  been  produced— no  dictum  even  of  any 
of  my  predecessors  has  been  referred  to — all  that  has  been  relied  opoa 
is,  the  practice  of  citing  parties  to  see  proceedings  on  pain  of  theirnoi 
appearing — which  proves  no  more  than  that  you  may  affect  them  with 
a  legal  notice,  which  may  bind  them— but  the  converse  of  the  proposi- 
tion is  by  no  means  established;  it  does  not  follow  that  they  may  not 
be  bound,  or  rather  may  not  bind  themselves  by  other  means.  The 
process  of  citing  parties  is  a  convenient  one  for  all  suitors,  because^ 
when  that  is  done,  you  need  not  prove  actual  privity — the  law  presumes 
actual  privity  after  the  legal  process — the  lis  pendens  is  sufficient  notice 
that  persons  should  appear,  and  protect  their  own  interests^-but  if  you 
can  prove  actual  privity,  the  legal  process,  in  point  of  solid  justice  and 
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80und  retflon,  is  superfluous;  though,  ex  abundanti  cautela,  it  may  still 
be  coDveDient  to  resort  to  it,  and  have  it  upon  record. 

The  practice,  therefore,  may  be  explained,  and  accounted  for  upon 
other  grounds,  short  of  going  the  length  contended  for;  viz.  that  uti' 
less  either  there  is  an  actual  appearance^  or  the  party  is  formally  ci" 
iedy  the  proceedings  toill  not  affect  him  however  distinctly  it  may  ap* 
pear  that  he  was  privy  to  the  whole  of  them — indeed,  as  I  have  be- 
fore stated,  no  authority,  case,  or  even  dictum,  to  support  the  rule  to 
the  extent  set  up,  has  been  ofifered  to  the  consideration  of  the  Court 
There  are  cases,  however,  the  other  way,  which,  though  not  precisely 
the  same  as  this,  yet  show  that  the  Court  looks  to  substantial  justice, 
and  that  which  right  reason  requires,  and  does  not  require  indispensa- 
bly the  strict  formality  of  citing. 

There  was  a  case  in  1802,(a)  Richardson  v.  Clancy^  where  the  Court 

(a)  Richardson  v.  Clancy,  (Prerog,  E.T.  1802.) 

JrnoitfxirT. 

Sir  William  Wxirys. 

In  this  case  .a  decree  issued  on  the  38th  of  January,  1801,  citing  all  persons  in 
general  having,  or  pretending  to  have,  an  interest  in  the  effects  of  the  deceased, 
to  appear  on  the  SOth  of  March,  and  all  •  succeeding  court  days,  to  see  the  will 
propounded  by  one  of  the  executors,  and  all  other  judicial  acts,  with  the  usual 
intimation;  which  is,  that  if  the^  did  not  appear,  the  executor  would  proceed  to 
establish  the  will.  The  decree  is  not  drawn  quite  in  the  usual  form,  but  in  the 
fullest  possible  manner  to  affect  all  persons  not  personally  served— it  was  serv- 
ed, in  the  only  way  it  could,  on  the  Royal  Exchange,  it  not  being  known  where 
any  relations  might  be;  and  an  advertisement  wafi  inserted  in  the  public  news* 
papers. 

An  allegation  was  given  in,  and  two  witnesses  were  examined  upon  it— -a  party 
appeared  as  first  cousin ;  but  declared  that  he  would  proceed  no  further.  The  Court 
in  poenam  pronounced  for  the  will  on  the  third  session  of  Michaelmas  Term, 
1801,  and  granted  probate: — three  days  after,  before  it  passed  the  seal,  a  caveat 
was  enter^  by  the  proctor  who  had  appeared  before^-it  was  warned ;  the  same 
proctor  appeared  for  Thomas  Claney,  and  alleged  him  to  be  a  nephew,  and  pray- 
ed an  answer  to  his  interest,  which  was  assigned,  and  an  affidavit  of  scripts  by 
both  parties.  A  petition  was  brought  in  that  the  executor  might  be  dismissed, 
and  the  probate  which  had  been  granted  might  be  delivered  to  him;  and  it  was 
objected  that  the  party,  not  having  appeared  till  after  sentence,  could  not  inter- 
vene. The  counsel  have  stated  the  will,  and  the  proceedings  which  have  ta- 
ken place — ^this  is  not  mere  suggestion — ^both  parties  have  joined  in  it;  and  the 
whole  being  before  the  Court,  the  Court  has  a  ri^ht  to  refer  to  them.  The  pa- 
per is  in  the  handwriting  of  the  deceased — with  this  there  is  annexed  to  the  affi- 
davit of  scripts  a  letter  from  the  deceased  to  his  agent,  in  which,  after  stating  his 
affairs,  he  says  he  has  no  relation;  and,  therefore,  that  it  was  the  more  neces- 
sary that  he  should  make  his  will — ^the  will  was  put  in  an  envelope,  and  address- 
ed to  the  executors,  and  endorsed  •*  This  is  my  will."  It  is  objected  to  the  will 
that  there  is  a  clause  of  attestation,  and  no  witnesses— this  is  supplied,  and  the 
Court  thought  it  supplied,  by  the  testator's  putting  the  will  into  a  cover,  ad- 
dressing it,  endorsing  it,  and  by  other  circumstances.  These  circumstances  be- 
ing all  in  the  registry,  and  on  record,  as  far  as  this  Court  can  make  them  of  re- 
cord, I  think  I  have  a  right  to  consider  them,  and  to  see  what  the  justice  of  the 
case  is,  and  what  the  party  would  be  likely  to  obtain;  and  it  does  appear  to  me 
that  there  is  scarcely  any  possibility  that  he  could  obtain  any  thing.  Besides  I 
must  consider  how  far  this  person  is  to  be  considered  as  conusant  of  the  proceed- 
ings—he  is  of  the  same  name  and  family  as  the  other  who  appeared;  he  alleged 
himself  to  be  first  cousin ;  this  calls  himself  nephew.  The  assignation  of  the 
Court  on  the  11th  of  January,  to  give  a  proxy  and  an  affidavit  of  scripts,  is  in  the 
usual  form :  none  was  given;  therefore,  there  was  no  preparation  to  proceed  with 
expedition,  as  there  ought  to  be  in  such  a  case.  The  executor  is  gone  to  the 
East  Indies;  his  answers  may  be  prayed,  and  then  the  matter  must  be  hung  up 
for  two  years.    Taking  all  these  circumstances  into  consideration,  and  having  a 
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held  that  though  a  party  was  not  strictly  bound  by  proceedings  in  poe- 
nam,  yet  injustice  he  could  not  be  allowed  to  proceed. 

Another  case  comes  nearer  the  present,  where  the  Court  held  that 
the  next  of  kin  being  privy  to  the  probate,  and  acquiescing  in  the  will, 
was  not  at  liberty  to  put  the  executor  on  proof,  even  though  the  will 
had  not  been  proved  per  testes.  I  allude  to  the  case  of  Hoffman  v. 
Norris  and  fVhite{a)^  Prerog.  Hilary  Term,  1805.  This  case  eaU- 
blishes  that  it  is  not  necessary,  in  order  to  bar  a  party  from  proceed- 
ing, that  he  shall  actually  have  been  cited  here;  but  that  the  Court 

just  and  legal  right  to  consider  them,  I  think  this  is  done  only  for  the  purpose  of 
harassing  the  executor,  and  perhaps  of  driving  him  to  a  compromise  which  this 
Court  will  never  allow.  Under  all  the  circumstances  of  the  case,  I  think  my- 
self at  liberty  to  dismiss  the  party  and  to  direct  the  probate  to  pass  the  seal  im- 
mediately, 
(a)  Hoffman  v.  JSTorria  and  JVhitc,  (Prerog.  H,  T.  1805.) 

JUDOXEHT. 

Sin  William  Wtwitb. 

George  Hoffman  made  his  will  in  May,  1791,  disposing  of  real  and  jjersonal 
property  between  a  brother  and  sister,  and  excluding  his  brother  Lewis  Hoff- 
man for  reasons  mentioned— he  died  in  1795.  In  March,  1795,  the  will  was 
proved  by  the  two  executors — doubts  having  arisen  respecting  the  will,  a  suit  in 
Chancery  was  brought  against  the  executors,  and  against  Lewis  Hoffman,  pray- 
ing an  account,  &c.— this  was  answered  by  M  the  parties.  Lewis  Hoffman,  in 
his  answers  on  the  26th  of  January,  1796,  stated  that  he  believed  the  deceased 
had  made  his  will  as  set  forth  ;  that  the  will  was  duly  proved ;  and  he  claimed  all 
such  right  as  he  was  entitled  to  as  brother  and  next  of  kin ;  particularly  submit- 
ting whether  a  legacy  did  not  lapse,  and  that  he  was  so  entitled.  On  the  26th  of 
June,  1796,  the  master  decreed  accordingly;  and  that,  by  the  death  of  William 
Hoffman,  the  legacy  had  lapsed,  and  consequently  was  distributable;  and  that 
tmc'third  of  one-half  belonged  to  Lewis  Hoffman — ^pursuant  to  this  the  money 
was  laid  out;  and  Lewis  Hoffman  received  the  interest  of  the  one-third  of  the 
moiety  proceeding  under  the  will,  as  if  the  legacy  had  lapsed.    . 

In  1804,  a  decree  was  taken  out  in  this  Court  by  Lewis  Hoffman  against  the 
executor  of  his  brother's  executor  to  bring  in  the  probate,  and  prove  the  will. 
There  can  be  no  doubt  but  that  as  a  brother  he  is  entitled  to  controvert  the  will; 
and,  if  probate  has  been  obtained  in  common  form,  he  can  call  it  in,  and  put  the 
executor  on  proof.  I  do  not  know  that  there  is  any  specific  time  which  limits  a 
party.  The  will  had  been  proved  in  1795;  this  decree  was  taken  out  in  1804,  so 
that  there  had  been  a  quiet  possession  for  nine  years.  I  think  I  know  instances 
in  which  the  Court  has  allowed  the  probate  to  be  called  in  after  a  longer  time, 
that  may  be  done  with  cause  shown : — ^that  it  may  be  done  under  any  circum- 
stances is  what  I  cannot  admit:— it  would  be  contrary  to  reason,  and  every  prin- 
ciple of  justice.  U  here  the  opposing  party  has  been  in  a  situation  which  ren- 
dered it  impossible  or  difficult  for  him  to  have  proceeded  earlier;  if  he  has  been 
absent  from  the  country,  a  minor,  or  labouring  under  imbecility,  he  may  be  ad- 
mitted. But  without  reason,  and  where  there  are  such  strong  reasons  as  there  arc 
here  to  show  that  he  was  not  in  such  a  state  of  incapacity  as  to  have  prevented 
him,  and  further  that  he  could  not  be  ignorant  ol  all  the  circumstances  relating 
to  the  deceased,  from  the  suit  in  Chancery  soon  after  the  probate  was  taken  out, 
the  case  is  different  By  his  answers  he  admitted  both  the  will  and  the  probate : 
a  decree  was  made  operating  on  the  lapsed  legacy;  and  he  acted  under  that  de- 
cree not  upon  an  intestacy,  and  continued  to  receive  the  interest  for  five  years  to- 
gether^-not  offering  to  bring  up  what  he  has  received,  but  stating  only  that  he 
had  strong  reasons  to  doubt,  but  did  not  know  that  he  could  call  them  in  question 
after  probate — ignorance  of  the  law  is  not  an  excuse;  but  this  is  so  plain;  and, 
having  advice  as  to  the  deceased's  affairs  by  the  suit  in  Chancery,  I  cannot  admit 
this.  He  speaks  of  additional  facts — ^but  this  is  mere  general  assertion — there  is 
little  reason  to  think  that  a  will  written  with  the  deceased's  own  hand  in  the  East 
Indies,  he  having  lived  in  this  country  four  or  five  years  afterwax^ds,  could  be 
improperly  obtained. 

I  dismiss  the  suit  with  costs. 
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looks  to  the  substantial  justice  of  the  case: — the  next  of  kin  though  ac« 
quaioted  with  the  will  in  that  case,  and  though  he  had  actually  averred 
the  validity  of  it  in  the  Court  of  Chancery,  yet  was  totally  ignorant  of 
the  circumstances  under  which  it  had  been  made,  or  the  state  of  inca- 
pacity of  the  deceased,  or  other  circumstances,  rendering  the  will  in- 
valid. There  are  many  cases  in  which  parties  have  received  legacies, 
and  afterwards  contested  the  validity  of  the  wills  under  which  they  re- 
ceived them.  The  suit  in  Chancery  was  not  one  respecting  the  validi* 
ty  of  the  will — it  was  a  suit  diverso  intuitu.  The  will  had  not  been 
proved  per  testes  at  all;  and  yet  the  Court  held  that  under  the  acquies- 
cence of  nine  years,  and  without  cause  shown,  the  party  was  barred 
from  calling  upon  the  executor  to  prove  the  will  per  testes;  and  that, 
before  he  could  do  so,  he  must  explain  and  account  for  the  delay  which 
had  taken  place. 

In  the  present  case  the  deceased  has  been  dead  six  or  seven  years-— 
but  here  a  suit  has  been  instituted,  the  will  has  been  proved  per  testes, 
and  solemtf  proceedings  have  been  had  between  competent  parties  in 
the  same  interest,  and  averring  the  interest  of  the  parties  who  now  wish 
to  institute  proceedings  afresh,  and  the  judgment  of  this  Court  has  been 
affirmed  by  that  of  the  Court  of  derniere  resorte — Newell  and  Weeks 
have  not  only  been  privy  to  all  these  proceedings;  but  substantially 
have  been  parties  themselves  to  this  suit,  quite  as  much  as  if  they  had 
actually  appeared — Spectators  to  the  whole,  and  privy  to  the  whole, 
if  they  had  been  dissatisfied  they  might  have  intervened  at  any  mo- 
ment of  the  proceedings.  This  right  of  intervention,  coupled  with 
privity  to  the  proceedings,  is  decisive  to  show  that  they  can  have  sus- 
tained no  prejudice  by  not  having  been  before  cited,  and  not  having 
before  given  a  formal  appearance. — In  the  former  cause  they  had  not 
only  a  right,  but  it  was  their  duty  to  intervene  if  they  meant  not  to 
abide  by  the  decision — their  interests  were  directly  afiected;  if  the  will 
had  been  set  aside,  they  would  have  established  their  claim.  The  lis 
pendens  served  as  a  public  notice  on  which  they  were  bound  to  act. 
But  that  which  marks  if  possible,  more  strongly  the  unfairness  of  the 
present  attempt  (though  this  circumstance  is  not  necessary  for  the  deci- 
sion of  the  question)  is  the  agreement  made  during  the  appeal,  in  which 
it  is  stated  to  have  been  expressly  understood,  that  on  the  payment  of 
100  guineas,  not  only  was  no  opposition  to  be  given  to  the  affirmance 
of  the  sentence,  but  no  new  caveat  was  to  be  entered  by  any  of  these 
parties;  and  the  parties  now  proceeding  do  not  deny  the  fact,  or  their 
privity  to  this  agreement.  It  is  a  most  unconscientious  attempt  again 
to  put  the  executor  on  proof  of  the  will. 

As  to  the  new  facts'  which  are  pretended  to  have  been  discovered, 
they  are  stated  too  generally,  and  too  indistinctly,  to  deserve  notice; 
and.  even  if  they  had  been  more  distinctly  and  more  circumstantially 
stated,  they  would  have  come  too  late  after  the  affirmance  of  the  judg- 
ment of  this  Court  by  the  Court  of  Delegates. 

I  allow  the  protest,  and  dismiss  the  executor  from  further  proceed- 
ings; and  I  think  I  am  bound  to  give  costs  against  the  other  parties. 
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ARCHES  COURT  OF  CANTERBURY. 

.^^    '       ,      .  SMITH  V.  SMITH.  (a)_p.  2S5. 

Permanent  alimony*    A  moiety  given  to  the  wife. 

JUDOMBNT. 

Sir  John  Nicholl. 

It  is  a  general  rule  that  permanent  alinnony  ahall  be  larger  than  that 
which  is  allowed  during  suit — Even  when  the  bulk  of  the  fortune  ori- 
ginally belonged  to  the  husband,  the  Court  allows  a  competent  income 
to  the  wife.  She  is  the  injured  party,  and  has  a  strong  claim  upon  the 
Court:  though  with  respect  to  the  quantum  there  is  no  established  pro- 

f>ortion  of  the  joint  stock: — each  ease  must  depend'  on  its  own  particu- 
ar  circumftances:^»no  two  cases  are  exactly  alike.  But  there  is  in  this 
case  a  circumstance  which  ought  to  weigh  specially  in  favour  of  the 
wife;  viz.  that  the  bulk  of  the  fortune  originally  belonged  to  her;  and 
this  circumstance  is  still  strengthened  by  another,  namely,  that  the  pro- 
perty was  settled  on  the  wife,  and  that  she  was  induced,  by  the  hope  of 
better  treatment,  to  give  it  up  to  her  husband.  He  has  been  not  only 
adulterous,  but  cruel — and,  in  order  to  buy  off  his  cruelty,  he  obtain^ 
possession  of  the  property  which  had  been  settled  on  his  wife. 
'^^,  It  is  a  rule  of  equity  that  no  man  shall  take  advantage  of  his  own 

wrong — perhaps  it  would  be  but  just  that  where  the  husband  violates 
the  matrimonial  engagement,  and  the  fortune  was  originally  belonging 
to  the  wife,  he  should  give  back  the  whole  of  it — ^Courts,  however, 
have  not  gone  that  length— yet,  in  such  a  case  as  the  present,  this  Court 
would  give  as  large  an  allotment  as  in  any. 

In  The  Countess  of  Pomfret  v.  The  Earl  of  Pomfret^  Arches,  May 
14,  1796,  where  the  fortune  came  principally  by  the  wife — the  income 
was  12,000/.  the  Court  allotted  one  third  to  the  wife — what  weighed 
there  was  that  the  husband  was  a  peer,  and  that  the  public  had  an  inte- 
rest that  he  should  be  able  adequately  to  maintain  his  station. 

In  Taylor  v.  Taylor,  Consistory  of  London,  May  28,  1791,  where 
the  property  was  small,  the  Court  gave  a  moiety. 

In  Cooke  v.  Cooke^  ante,  178,  the  property  came  by  the  wife;  there 
also  the  Court  gave  a  moiety. 

In  Otway  v.  Otway^  ante,  203,  where  the  bulk  of  the  fortune  came 
from  Mrs.  Otway,  the  Court  would  have  given  a  moiety,  but  the  hus- 
band had  six  children  to  maintain;  and,  on  that  account,  though  it  gave 
less  than  a  moiety,  still  the  Court  thought  it  placed  the  wife  on  an  equal 
footing  with  the  husband. 

In  the  present  case  there  is  but  one  child: — an  infant  daughter  which 
the  husband  has  taken  away  forcibly  from  the  wife,  and  which  the 
Qourt  considers  as  an  aggravation  of  his  misconduct.  I  shall  make  no 
deduction  on  that  account.  No  doubt  the  wife  will  gladly  maintain  the 
daughter,  if  he  will  allow  her  to  return  to  her  mother. 

The  joint  income  is  about  2,000/. — In  addition  to  the  450/.  per  an- 
num allotted  to  the  wife  pending  suit,  I  shall  allot  550/.  per  annum. 
She  will  then  have  1000/.,  and  he  about  the  same;  but  as  the  Court 

(ff)  Vide  ante,  220. 
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tikes  the  husband's  calculation,  which  may  be  presumed  not  unfavoura- 
ble to  himself,  in  all  probability  he  will  have  the  better  half. 


FELLOWES  falsely  STEWART  v.  STEWART.— p.  238. 

Libel  pleading  the  insertion  of  a  false  name  in  a  publication  of  banns,  admitted 

to  proof. 


PREROaATIVE  COURT  OF  CANTERBURY. 

JONES  V-  JONES.— p-  241. 
A  commission  to  swear  witnesses  insufficiently  executed. 

SEYfRAX.  of  the  next  of  kin  of  William  Jones  of  Sudbury,  in  the 
county  of  Sufifolk,  cited  his  executors  to  propound  his  will  in  solemn 
form  of  law. 

A  commission  issued  to  take  the  affidavits  of  the  executors  who  re- 
sided in  and  near  Sudbury,  to  the  testamentary  scripts  of  the  deceased. 
This  commission  was  in  the  usual  form:  it  was  addressed  to  two  clergy- 
men; and  it  directed  that  the  executors  should  be  sworn  in  the  presence 
of  a  notary  public.  But,  there  being  no  notary  public  resident  within 
ten  miles,  the  oath  had  been  administered  by  the  commissioners  in  the 
presence  of  two  witnesses,  instead  of  a  notary  public. 

Jenner  and  Lushington  for  the  next  of  kin. 

Swabey  and  Phillimore  contra. 

Per  Curiam. 

I  know  how  strict  the  Courts  of  Common  Law  are  on  indictments 
for  perjury.  Let  a  new  commission  issue,  and  the  executors  be  resworn. 


WETDRILL  V.  WRIGHT  and  Others p.  243. 

The  hasband  of  a  substituted  residuary  legatee  entitled  to  an  administration 
in  preference  to  the  husband  of  the  sole  executrix  and  residuary  legatee  for 
life,  both  parties  being  widowers, 

Peter  Bloy  of  Walsingham,  in  Norfolk,  died  some  years  ago,  hav- 
ing first  made  his  will,  in  which  he  appointed  his  wife,  Mary  Bloy, 
sole  executrix,  and  left  her  the  residue  of  his  property  for  life;  but  af- 
ter her  death  appointed  his  daughter  Elizabeth  substituted  residuary 
lesatee.  The  widow  proved  the  will  in  the  archdeaconry  court  at  Nor- 
wich, but  in  no  other  court;  and  afterwards  died  intestate — leaving 
several  nieces  and  nephews,  her  next  of  kin. 

William  Wetdrill  the  husband  and  administrator  of  Elizabeth,  Peter 
Bloy's  daughter,  took  out  a  decree  against  the  nephews  and  nieces  of 
the  widow,  citing  them  to  show  cause  why  letters  of  administration, 
with  the  will  annexed  of  Peter  Bloy,  should  not  be  committed  to  him: 
— an  appearance  was  given  by  the  parties  cited  ;-*and  aaacton  petition 
was  entered  into. 
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In  this  act  it  was  alleged^  on  the  behalf  of  Wet  drills  "That  Peter 
Bloy  had  died  leaving  goods,  chattels,  or  credits,  in  divers  dioceses  or 
peculiar  jurisdictions^  within  the  province  of  Canterbury,  sufficient  to 
found  the  jurisdiction  of  that  Court,  having  made  his  will  in  writing, 
and  appointed  his  wife  Mary  Bloy,  sole  executrix  and  residuary  le- 
gatee; that  Mary  Bloy  survived  the  deceased,  obtained  probate  of  the 
will  in  the  archdeaconry  court  at  Norwich,  and,  in  virtue  thereof,  paid 
all  the  debts  and  testamentary  expenses  of  the  deceased,  and  is  since 
dead  intestate  without  taking  upon  herself  the  probate  of  the  will  in 
this  Court.  And  it  was  further  alleged  that  Peter  Bloy  by  his  will  di- 
rected his  wife  to  leave  off  business  at  the  Michaelmas  after  his  death; 
and  that  all  his  monies  should  be  put  out  to  interest  to  Henry  Lee 
Warren,  and  the  interest  thereof  be  paid  to  his  said  wife  for  her  life; 
and  after  her  death  he  directed  the  principal  to  be  paid  to  his  daughter, 
Elizabeth  Wright,  afterwards  Elizabeth  Wetdrill;  that  the  deceased  in 
her  life-time  sold  divers  goods  and  effects,  and  himself  placed  the  mo- 
nies arising  from  such  sale  in  the  hands  of  Henry  Lee  Warrer^,  and 
Mary  Bloy  received  the  interest  of  this  money  as  long  as  she  lived;  and 
that  upon  her  death  the  said  Elizabeth  Wetdrill  became  absolutely  en- 
titled under  the  will  to  the  principal  monies;  and  that  Wetdrill,  as  her 
legal  representative,  is  now  entitled  to  the  same;  and  that  the  monies 
now  due,  principal  and  interest,  amount  to  895/.  0^.  9d.y  which  is  the 
whole  of  Peter  Bloy's  property  now  to  be  administered.'* 

On  the  behalf  of  the  nephews  and  nieces  of  Mary  Bloy  it  was  al- 
legedy  in  opposition  to  this  statement y  '*That  Mary  Bloy  survived 
Elizabeth  Wetdrill;  and  that  the  sum  of  895/.  0^.  9d.  above  mentioned 
not  having  been  reduced  into  the  possession  of  Elizabeth  Wetdrill  du- 
ring her  lifetime,  or  into  that  of  her  husband  William  Wetdrill,  doubts 
have  arisen  to  whom  the  895/.  0^.  dd.  belongs,  which  question  ought  to 
be  determined  before  administration  is  granted  as  prayed  by  the  adverse 
party — that  this  Court  is  not  of  a  competent  jurisdiction  to  determine 
the  same — that  Mary  Bloy  hath  left  behind  her  divers  goods  and  chat- 
tels; and  that  the  parties  in  this  cause  are  her  nieces  and  two  of  her 
next  of  kin,  and  are  ready  and  willing  to  take  upon  themselves  letters 
of  administration  of  her  goods,  chattels,  and  credits,  and  also  letters  of 
administration,  with  the  will  annexed,  of  the  goods,  &c.  of  Peter  Bloy, 
and  to  distribute  the  effects  of  Mary  Bloy  and  Peter  Bloy  according  to 
law.  Wherefore  they  prayed  for  letters  of  administration  to  them  as 
next  of  kin  to  Mary  Bloy,  sole  executrix  and  residuary  legatee  named 
in  the  will  of  the  deceased  according  to  the  usual  course  and  practice  of 
the  Court." 

In  reply  to  this  it  was  stated^  <*That  besides  the  895/.  0^.  9rf.,  the 
property  of  Peter  Bloy  in  the  hands  of  Henry  Lee  Warner,  there  is  a 
further  sum  of  200/.,  part  also  of  the  property  of  Peter  Bloy,  to  which 
William  Wetdrill  is  also  entitled,  in  the  hands  of  Robert  Sillet,  the  hus- 
band of  one  of  the  parties  in  this  cause,  secured  by  his  bond,  dated  Oc- 
tober 6,  1803,  and  intereston  the  bond  for  April  6,  1813,  which  sum  is 
part  of  the  monies  placed  at  interest  to  Henry  Lee  Warner,  pursuant  to 
the  will  of  Peter  Bloy,  to  the  interest  of  which  Mary  Bloy  was  entitled 
for  her  life,  and  after  her  decease  the  principal  was  to  be  paid  to  Eliza- 
beth Wetdrill,  which  sum  was,  in  October,  1603,  taken  by  William 
Wetdrill  out  of  the  hands  of  Henry  Lee  Warner,  lent  to  Robert  Sillet; 
and  Robert  Sillet  paid  interest  to  William  Wetdrill  thereon  for  the  use 
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of  Mary  Bloy  as  long  as  she  lived,  and  afier  her  death  to  his  nse  till  the 
6th  of  April,  1813.  When  Robert  Sillet  taking  advantage  of  his  hav- 
ing himself  inserted  the  name  of  Mary  Bioy  as  the  obligee  of  the  bond, 
though  he  well  knew  she  had  only  a  life  interest  in  the  money,  refused 
to  pay  any  further  interest  thereon/'  And  moreover  it  was  denied 
*•  that  any  legal  doubts  had  arisen  as  to  the  title  of  William  Wetdrill  to 
the  administration,  because  Elizabeth  Wetdrill  survived  Peter  Bloy; 
and,  immediately  on  his  death,  the  bequest  became  absolutely  vested  in 
him;"  and  it  was  alleged  ^Mhat  if  administration,  with  the  will  annex- 
ed, should  be  granted  to  the  adverse  parties,  several  difficulties  would 
arise  in  the  recovery  of  the  200/.  and  interest  secured  by  the  afore- 
mentioned bond." 

Swabey  for  William  Wetdrill. 

Phillimore  contra. 

This  is  a  question  between  the  representative  of  the  residuary  legatee, 
and  the  representative  of  the  next  of  kin — in  such  a  case  the  former  is 
always  preferred.  Comyns'  Dig.  Administration  (B.  C.)  Sparkt  y. 
Denne,  W.  Jones  225. 

Judgment. 

Sir  John  Ntcholl. 

This  question  arises  upon  the  grant  of  an  administration  of  the  goods 
of  John  Bloy  left  unndministered  by  his  executrix. 

The  deceased  left  a  widow  and  a  dnughter;  he  bequeathed  his  pro- 
perty to  his  wife,  she  paying  to  the  daughter  a  certain  sum,  and  after 
her  death  the  whole  to  go  to  the  daughter.  The  wife  was  executrix, 
and  took  probate  of  the  will  at  Norwich.  The  daughter  survived  her 
father,  and  married;  but  died  before  the  widow.  The  widow  is  now 
dead.  Administration  de  bonis  is  prayed  on  one  side  by  the  adminis- 
trator of  the  widow;  on  the  other  side  by  the  husband  of  the  daughter. 
It  is  admitted,  and  clear,  that  this  is  not  a  case  within  the  statute; — the 
grant  is  in  the  discretion  of  the  Court.  The  general  principle,  both  by 
the  statute  and  practice,  is  to  give  the  management  of  the  property  to 
the  person  who  has  the  beneficial  interest  in  it;  it  is  not  always  granted 
to  the  majority  of  interests:  but  when  one  party  has  an  interest,  and 
another  no  interest  whatever,  in  that  case  the  Court  will  place  the  pro- 
perty in  the  hands  of  the  person  who  has  the  exclusive  interest.  Here 
the  only  property  left  unadministered  is  that  in  which  the  widow  had 
clearly  only  a  life  interest;  whether  she  had  more  in  any  part  of  the 
prof>erty  must  depend  upon  the  construction  of  the  will,  which  the 
Court  under  these  circumstances,  will  not  go  into.  Being  a  vested  in- 
terest in  the  daughter,  and  she  having  married,  and  her  husband  hav- 
ing survived  her,  he  has  the  same  right  that  she  would  have  had. 

Wetdrill  then  having  the  sole  interest,  and  the  others  having  no  in- 
terest at  all,  I  shall  grant  the  administration  to  him;  and  1  do  not  ap- 
prehend that  in  so  doing,  I  am  departing  from  the  ancient  practice:  the 
question  is  not  between  the  residuary  legatee,  and  the  next  of  kin,  as 
has  been  attempted  to  be  maintained  in  argument;  but  between  the  re- 
presentative of  a  person  who  had  a  life  interest,  and  the  representative 
of  a  person  who  had  a  substituted  interest. 

I  shall  grant  it  to  the  representative  of  the  substituted  interest 
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HARRISON  and  others  v.  All  Persona  in  General.— p.  249. 

Per  Curiam. 

The  Court  does  sometimes  grant  to  more  creditors  than  one;  but  it 
prefers  that  one  should  be  fixed  upon. 

For  the  credit  of  the  Court  I  trust  that  improper  contrivances  will 
not  be  resorted  to  for  the  purpose  of  preventing  the  just  administration 
of  the  estate:  I  must,  therefore,  intimate  to  practitioners,  that  to  follow 
all  instructions  they  receive  from  their  clients  may  not  be  creditable* 
The  proceeding  here  is  extraordinary — an  appearance  has  been  given 
for  this  party  to  pray  an  administration  with  the  will  annexed — ^the 
will  now  is  brought  in,  and  the  same  party  appears  under  a  protest. 
If  he  appears  under  a  protest,  I  must  hear  him;  but  I  must  look  to  prac- 
titioners to  satisfy  themselves  as  to  the  grounds  of  the  steps  which  tbey 
take. 


CUNNINGHAM  v.  SEYMOUR.— p.  250. 

Disputed  wills  ought  to  be  lodged  in  the  registry  of  the  Court  for  safe  castodj. 

Per  Curiam. 

Practitioners  have  no  right  to  keep  wills  in  their  possession. — I  have, 
in  several  instances,  stated  that  the  expense  necessary  to  get  a  will  out 
of  the  hands  of  a  party  must  fall  upon  those  who  withhold  it.  The 
proper  way  is  for  the  will  to  be  brought  into  the  registry  for  safe  cus- 
tody. Wherever  a  compulsory  process  is  necessary  for  this  purpose, 
the  expense  shall  fall  on  the  party  occasioning  it. 

SHERARD  and  CLARKE  v.  SHERARD— p.  251. 

Of  the  appointment  of  an  executor,  held  not  to  be  revoked  by  necessary  impli- 
cation. 

The  Reverend  Philip  Castel  Sherard  of  Godmanchester,  in  the  county 
of  Huntingdon,  died  on  the  29th  of  November,  1814.  By  his  will, 
dated  the  24th  August  1809,  he  made  the  following  appointment  of 
executors: — 

^*I  nominate  and  appoint  my  three  brothers  George  Sherard, 
Robert  Sherard,  and  Caryer  Sherard,  joint  executors  of  this  my  will; 
and  I  hereby  give  and  bequeath  to  them,  my  said  trustees  and  exe* 
cutors,  the  sum  of  1000/.  in  case  they  shall  take  upon  themselves  the 
trusts  hereby  reposed  in  them.'' 

By  a  codicil  of  the  30th  of  August,  1809,  written  by  himself  on  the 
back  of  the  last  sheet  of  the  will,  he  thus  alters  the  appointment  of  his 
executors: — 

^'  I  hereby  revoke  the  appointment  of  my  brother,  Robert  Sherard, 
to  be  an  executor  and  trustee,  in  the  above  written  will;  and  appoint, 
in  his  stead,  my  wife,  Sarah  Haughton  Sherard,  with  all  the  powers 
he  would  have  had;  and  my  will  is,  that  of  the  1000/.  bequeathed  to 
George  Sherard,  Robert  Sherard,  and  Caryer  Sherard,  as  executors 
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and  Irustees  to  this  my  will,  that  he,   Robert  Sherard,  reeeire  100/. 
only,  and  that  the  rest  be  divided  between  George  Sherard  and 
Caryer  Sherard  for  their  trouble  in  seeing  my  will  executed." 
By  a  second  codicil,  dated  December  5,  181 3,  in  his  own  hand'-writ* 
ingy  on  a  separate  sheet  ofpaper,  he  made  a  further  alteration:  viz. 

**1,  Philip  Castel  Sherard,  of  Upper  Harley  Street,  made  a  will 
some  lime  ago,  in  which  I  appointed  Imy  brothers  George  Sherard, 
Robert  Sherard,  and  Caryer  Sherard,  trustees  and  executors,  for  the 
purpose  of  carrying  that  my  will  into  execution.  I  do  now  appoint 
my  friend  Sir  Simon  Haughton  Clarke,  Baronet,  a  trustee  and  exe- 
cutor for  the  purpose  of  carrying  my  said  will  into  execution,  instead 
6{  my  two  brothers  Robert  Sherard  and  Caryer  Sherard,  as  he  is  more 
conversant  with  my  affairs  than  they  are:  and  I  invest  him  with  all 
the  powers  and  rights  which  I  had,  in  the  before  mentioned  will,  in- 
vested Robert  Sherard  and  Caryer  Sherard  with  for  the  purpose  of 
executing  my  will.'  And  my  intention  is  that  my  brother  George 
should  remain  trustee  and  executor,  and  that  Sir  Simon  Haughtoa 
Clarke  be  joined  with  him  only;  and  I  hereby  revoke  the  appoint- 
ment of  Robert  Sherard  and  Caryer  Sherard  as  trustees  and  executors, 
but  wish  all  the  rest  of  my  will  to  be  put  in  execution,  and  be  con- 
sidered as  my  last  will  and  testament." 

The  question  before  the  Court  was,  whether  the  widow  was  to  be 
considered  as  an  executrix;  and,  consequently,  whether  probate  was  to 
be  decreed  to  her  as  well  as  to  the  Reverend  George  Sherard  and  Sir 
Simon  Haughton  Clarke,  Bart. 

Swabey  and  Phillimore  for  the  Reverend  G.  Sherard  and  Sir  S.  H. 
Clarke. 

Lushington  and  Cresswell  contra,  referred  to   Ridout  v.  Paint   ^ 
Alk.  485;   Vlrick  v.  Lichfield^  2  Alk.  373;  Swinburne,  p.  1026. 
jupoment. 
Sir  John  Nicholl. 

The  testator,  the  Reverend  Philip  Castel  Sherard,  appointed  his  three 
brothers  executors  in  his  will;  a  week  afterwards  he  made  a  codicil  in 
which  he  revoked  the  appointment  of  his  brother  Robert,  and  substitu- 
ted his  wife  in  his  stead:  this  codicil  is  solemn  and  formal;  he  signed 
it;  and  it  is  attested  by  three  witnesses.  On  December  5,  1812,  Sir 
Simon  Clarke  was  substituted  as  executor  for  two  brothers  of  the  de- 
ceased; and  it  is  said  that  he  shall  be  joined  with  his  brother  George 
only.  The  question  is,  whether  by  this  codicil  the  appointment  of  Mrs. 
Sherard  is  revoked  also?  She  is  expressly  appointed  by  a  very  formal 
instrument;  the  revocation,  therefore,  must  be  either  express,  or  by 
necessary  implication.  It  is  not  express — ^because  there  is  no  mention 
of  it — it  is,  therefore,  reduced  to  the  consideration  of  whether  it  is  re- 
voked by  necessary  implication. -^-Taking  the  whole  of  the  words  to- 
gether, it  does  not  appear  to  me  that  it  is.  The  testator  recites  only 
his  will,  (he  does  not  refer  to  the  codicil  by  which  he  had  appointed  his 
wife)  and  continues,  **  /do  now  appoint  my  friend  Sir  Simon  Havgh- 
ton  Clarke^  Bart,  a  trustee  arid  executor  for  the  purpose  of  carrying 
tny  said  will  into  execution^  instead  of  my  two  brothers  Robert 
Sherard  and  Caryer  Sherard;  as  he  is  more  conversant  with  my  af- 
fairs than  they  are;  and  I  invest  him  with  all  the  powers  and  rights 
which  I  had  in  the  before  mentioned  will  invested  Robert  Sherard  and 
Vol.  I.  3a 
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Carytr  Sherard  with^for  the  purpose  of  executing  my  will^  and  my 
intention  tSy  that  my  brother  George  should  remain  trustee  and  ex- 
ecutoTy  and  that  Sir  Simon  Haxighton  Clarke  should  be  joined  with 
hitn  only;  and  I  hereby  revoke  the  appointment  of  Robert  Sherard 
and  Caryer  Sherard  as  trustees  and  executors;  but  wish  all  the  rest 
of  my  will  to  be  put  in  executian,  and  to  be  considered  as  my  last  will 
and  testament.'^ 

He  substitutes  this  gentleman  instead  of  his  brothers — if  the  word 
only  was  not  inserted,  there  could  be  no  possible  doubt;  but  it  does  not 
seem  to  me  that  the  word  only  revokes  the  appointment  of  his  wife. 
The  Court  must  endeavour  to  give  effect  to  every  word  if  possible; 
only  one  brother  is  left  executor  out  of  three — the  word  only  seems  to 
refer  to  this — such  construction  is  fortified  bv  what  follows-^if  he  had 
meant  to  have  revoked  his  wife  also,  he  would  have  so  stated  it  in  this 
part — when  he  expressly  revokes  the  appointment  of  his  brothers,  and 
confirms  the  rest  of  his  will,  he  confirms  the  appointment  of  his  wife. 

It  has  been  conjectured  that  he  had  forgotten  the  second  codicil  in 
which  he  substituted  his  wife  for  his  brother — he  might  have  had  do 
access  to  his  will,  on  which  that  codicil  was  endorsed,  at  the  time  of 
making  his  second  codicil — and  this  is  possible  from  the  expression 
^^some  time  ago.''  If  he  did  not  recollect  the  appointment  of  his  wife, 
it  is  clear  he  did  not  mean  to  revoke  it. 

Supposing  that  he  did  recollect  her,  it  is  most  extraordinary  that  he 
did  not  expressly  revoke  the  appointment  if  he  wished  it  not  to  stand — 
the  presumption  in  that  case  must  be,  that  he  intended  to  have  three 
executors — On  the  whole,  there  being  no  revocation  of  the  appointment, 
either  by  express  words,  or,  as  it  appears  to  me,  by  necessary  implica- 
tion, I  am  of  opinion  that  Mrs.  Sherard  ought  to  be  joined  in  the  pro- 
bate with  the  other  two  executors. 


ARCHES  COURT  OF  CANTERBURY. 

4 

FELLOWES,  falsely  called  STEWART,  v.  STEWART._p.  257. 

A  marriage  annulled  on  account  of  the  insertion  of  a  false  name  in  the  pablicatioii 

of  banns* 


PREROGATIVE  COURT  OF  CANTERBURY. 

TAYLOR  and  Others  v.  DIPLOCK — p.  261. 

A  husband  appoints  his  wife  executrix  and  residuary  legatee;  he  and  his  wife  are 
drowned  at  che  same  time;  administration  with  the  will  annexed  granted  to 
the  next  of  kin  of  the  husband* 

Job  Taylor,  a  staff  Serjeant  in  the  corps  of  royal  artillery  drivers,  on 
his  return  from  Portugal  in  the  Queen  transport  was,  on  the  14th  of 
January,  1814»  wrecked  in  Fa|mouth  harbour,  and  drowned;  his  wife, 
who  was  also  on  board  the  transport,  perished  by  the  same  calamity. 

Job  Taylor  left  a  will,  in  which,  after  bequeathing  several  small  lega* 
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eies  amongst  his  relations,  he  had  constituted  his  wife  sole  executrix 
and  residuary  legatee: — his  property  amounted  to  4000/.  A  question 
arose  whether  the  relations  of  the  husband  or  the  relations  of  the  wife 
were  entitled  to  this  residue/  James  and  Richard  Taylor,  the  brothers, 
and  Ehanor  Bailiie  the  sister  of  the  husband  on  one  side,  and  Sarah  Dip- 
lock,  mother  of  the  wife,  on  theother^  respectively  prayed  administration 
with  the  will  annexed  to  be  granted  to  them;  and  Sarah  Diplock  prayed 
also  in  the  alternative,  that  if  not  granted  to  her,  administration  with 
the  will  annexed  should  be  granted  to  John  France,  her  nominee,  limit- 
ed to  attend  certain  proceedings  to  be  had  in  the  Court  of  Chancery. 

The  facts  of  the  case  were  detailed  in  an  act  on  petition,  in  support  of 
which  several  affidavits  were  produced  on  both  sides. 

On  behalf  of  the  relations  of  the  husband, 

Jeremiah Barham,  Joseph  Minshull  and  John  Daniells,  (three  privates 
of  the  corps  of  royal  artillery  drivers,  who  were  aboard  the  Queen 
transport  when  she  was  wrecked,)  made  oath  "That  the  Queen  trans- 
port ship  arrived  at  Falmouth,  on  or  about  the  seventh  day  of  the  month 
of  January,  and  remained  there  until  the  fourteenth  day  of  the  same 
month;  early  in  the  morning  of  which  day  a  heavy  gale  of  wind  arose, 
and  the  said  ship  struck  upon  a  rock,  when  these  deponents  who  had 
been  asleep  below,  went  up  upon  the  deck;  and  this  deponent,  the  said 
Jeremiah  Barham,  for  himself  saith,  that  he  was  one  of  the  first  persons 
who  so  came  upon  deck,  and  soon  after  saw  the  said  Job  Taylor  and 
Lucy  Taylor  his  wife  come  up  together  upon  deck,  the  said  Job  Taylor 
having  a  plaid  cloak  upon  his  arm:  That  the  said  Job  Taylor  soon  after 
went  down  into  the  cabin,  and  returned  on  deck  with  another  plaid 
cloak,  which  he  threw  over  the  said  Lucy  Taylor,  who  before  had  but 
little  clothing  on  her:  and  all  these  deponents  make  oath  that  they  saw 
the  said  Job  Taylor  and  Lucy  Taylor  together  upon  the  quarter  deck  of 
the  ship  some  time  after  she  struck  upon  the  rock;  and  these  deponents, 
the  said  Jeremiah  Barham  and  John  Daniells,  heard  the  said  Job  Taylor 
ofifer  a  large  sum  of  money  to  any  person  who  would  get  his  wife  on 
shore;  and  in  about  ten  minutes  or  a  quarter  of  an  hour  after  the  ship 
parted  in  the  middle,  and  filled  with  water,  and  many  persons  were  then 
lost:  but  these  deponents  being  engaged  in  seeking  their  own  preserva- 
tion, cannot  say  whether  the  said  Job  Taylor  and  Lucy  Taylor  were 
among  the  persons  who  were  then  lost,  but  have  heard  they  were  both 
drowned,  with  many  others  in  the  said  ship." 

Robert  Howarth,  serjeant,  and  John  Ratclifle,  and  Patrick  Mulrannan, 
(drivers  in  the  corps  of  royal  artiller}^,)  deposed  "  that  they  heard  Tay- 
lor offer  2000/.  to  any  one  who  would  save  his  wife,  but  as  no  one  made 
the  attempt  he  went  down  into  the  cabin  himself; — that  Lucy  .Taylor 
was  of  a  timid  disposition,  and  probably  so  terrified  that  she  died  before 
her  husband  could  get  near  her." 

On  behalf  of  Mrs.  Diplock,  (the  mother  of  the  wife,) 

John  Dicker,  lieutenant  in  the  royal  artillery,  deposed,  '*  That  Lucy 
Taylor  was  apparently  of  a  strong  robust  constitution,  in  good  health  and 
very  active;  and  that  Job  Taylor  was  rendered  unfit  for  active  service 
by  a  severe  asthma,  which  frequently  affticted  him  to  a  severe  degree." 

James  Roe,  a  private  in  the  Artillery,  swore  to  the  same  eflfeot,  and 
"that  Job  Taylor,  after  having  been  on  deck,  went  again  into  the  said 
cabin  by  which  time  the  said  vessel  began  to  fill  with  water  very  rapid- 
ly, which  this  deponent  could  ascertain  from  the  circumstance  of  the  pro- 
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visions  laid  in  for  the  crew  and  passengers  of  the  said  vessel  which  were 
stowed  in  the  bottom  of  the  said  vessel  being  driven  by  the  violence  of 
the  water  up  the  gangway  of  the  vessel;  and,  thereupon,  immediately 
and  whilst  the  said  Job  Taylor  remained  below,  in  the  cabin,  the  vessel 
went  in  pieces,  when  this  deponent,  and  the  several  persons  near  him, 
remained  on  the  wrecks;  and  in  about  a  quarter  of  an  hour  afterwards,  he, 
this  deponent,  saw  that  part  of  the  said  vessel  wherein  was  the  said  Job 
7'aylor  and  the  said  Lucy  Taylor^  fall  into  the  water.  And  this  de- 
ponent further  saith,  that  he,  this  deponent  was  washed  on  shore  upon 
the  wreck  of  the  said  vessel,  with  about  one  hundred  and  one  other 
persons;  but  that  all  the  rest  were  drowned;  and  amongst  those  so 
drowned  were  the  said  Job  Taylor,  and  Lucy  Taylor^  in  manner  afore- 
said. 

Jenner  and  Phillimorey  for  the  next  of  kin  of  the  husband. 

The  burthen  is  thrown  on  the  adverse  party  to  show  that  there  ever 
was  a  moment  in  which  the  property  vested  in  the  wife.  The  presump- 
tions  of  kw  and  fact  are  unfavourable  to  such  a  conclusion — in  the  ab- 
sence of  evidence  a  natural  presumption  arises  from  the  very  texture 
and  constitution  of  the  human  frame;  the  delicate  frame  of  the  one  is  less 
calculated  to  withstand  the  shoc*k  and  buffet  of  the  waves  than  the  more 
hardy  and  robust  frame  of  the  other:  according  also  to  general  probabili- 
ties a  female  is  naturally  timid  and  less  likely  to  be  possessed  of  presence 
of  mind  in  instant  and  unforeseen  danger  than  a  man,  especially  one 
whose  occupation  it  had  been  to  face  danger  and  death  in  every  shape: 
this  is  no  fanciful  theory,  it  has  found  its  way  into  that  code  of  laws 
which  bad  its  foundation  deep  in  the  knowledge  of  human  nature.  In 
cases  of  this  description  the  Roman  law  invariably  founds  its  presump- 
tions on  the  relative  strength  arising  from  the  probabilities  of  age  or 
strength  of  the  two  persons.  **  *SV(a)  maritus  et  uxor  simul perierint, 
stipulatiode  dote  capitulo  ^  si  in  matrimonio  mulier  decessisset^  ha^ 
bebit  locumf  si  nan  probatur  ilia  superstes  viro  finsse:^^  and  again, 
**  Cuin{b)puberefilio  mater  naufragio periity  cum  erplorari  non  pos» 
sit  uter prior  extinctus  sit-^-^humanius  est  credere  Jiliumdiutius  t;ir- 
isse.^^  ^ 

The  evidence  here  fortifies  the  presumption  of  law.  There  is  no 
circumstance  from  which  any  fair  inference  can  be  extracted  that  the 
wife  survived.  The  husband's  possession  of  the  property  is  certain, 
there  is  no  proof  that  the  wife  ever  possessed  it: — our  claim  is  founded 
on  a  known  fact,  theirs  on  an  unknown  fact; — ours  on  an  apparent, 
theirs  on  a  non-apparent  right: — they  have  not  satisfied  the  obligation 
imposed  upon  them,  and  shown  themselves  the  representatives  of  a  per- 
son who  ever  possessed  the  property. 

•Adams  and  Dodson^  contra. 

The  rules  of  the  civil  law  were  founded  on  the  time  of  life,  and  the 
strength  of  body,  most  likely  to  encounter  difficulty-^they  have  no  ap- 
plication here — the  sex  of  the  partv  was  one  circumstance;  but,  in  the 
present  case,  the  person  of  the  weaker  sex  is  prpved  to  have  been  the 
strongest  of  the  two.     She  was  of  a  strong  hale  constitution,  whereas 

(a)  Digest,  lib.  34.  t.  9.  b.  S.  De  Commoi  ientibus. 

{Jb)  Dig.  lib.  34.  t.  32.  but  if  the  son  was  under  the  age  of  puberty  the  presump- 
tion was  inverted  on  the  ground  that  the  full  grown  woman  was  the  more  robiMt 
of  the  twa  i9i  mulicr  cumjilio  imfiubcrg  naufraeio  /icrUt,/iriQremAlium  ncca- 
turn  me  inffUitfUur.    Dig.  lib.  34.  tit,  5. 33. 
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her  husband  was  an  invalided  soldier;  the  probabilities  are  strong  that 
she  was  the  survivor.  Gen.  Stanwix^s  case,  and  JVright  v.  Nether- 
wood{a)  are  in  opposition  to  the  doctrine  laid  down  by  the  other 
aide. 

(a)  This  case,  more  generally  known  in  our  courts  under  the  denomination  of 
WVi^Af  V.  5armu</a,  (Prerog.  Easter  Term,  May  6,  1793,)  js  reported  in  tke 
notes  of  Evans's  edition  of  Salkeld,  2  Salk.  593.  Being  in  possession,  however, 
of  a  very  full  note  both  of  the  argument  and  judgment,  taken  by  one  of  the  ad- 
vocates who  were  present,  and  on  whose  accuracy  great  reliance  may  be  placed, 
I  have  given^it  insertion  here;  and  that  the  more  readily,  as  the  nature  of  the 
case  and  the.ground  of  the  decision  have  been  frequently  misapprehended. 

Sir  WilUam  Scott,  counsel  for  Sarmuda. 

This  is  a  cause  brought  by  the  next  of  kin  against  the  executor  of  George  Ne- 
therwood  to  obtain  the  judgment  of  the  Court  on  a  testamentary  paper,  under 
circumstances  set  forth  in  an  allegation  and  the  answers. 

George  Netherwood  married  Elizabeth  Lomax,  on  the  24th  of  June,  1783. 
On  the  8th  of  Oct  he  made  a  will  charging  his  real  estate  with  the  payment  of 
his  debts  and  legacies  if  the  personalty  should  be  insufficient,  giving  some  pecu- 
niary and  specific  legacies,  and  leaving  the  residue  to  his  wife  by  her  former 
name  of  Elizabeth  Lomax,  spinster;  he  bequeathed  to  her  also  his  real  estate 
for  her  life— and  appointed  Sarmujla  his  executor  in  England,  and  other  persons 
executors  for  his  property  in  the  West  Indies.  He  had  several  children;  on  the 
12th  of  March,  1789,  his  wife  died,  leaving  three  children  by  him.  In  Nov. 
1789.  he  married  Ann  Lomax,  the  sister  of  his  first  wife;  and  had  issue  by  her, 
one  son,  born  and  baptized  in  Jamaica.  In  July,  1791,  George  Netherwood,  his 
wife,  and  her  son,  and  all  his  children  by  his  first  wife,  embarked  for  England 
in  a  vessel  which  has  not  been  heard  of  smce,  but  is  supposed  to  have  foundered 
at  sea,  and  they  all  perished.  Probate  of  the  will  was  granted  to  Sarmuda  the 
executor,  who  is  now  called  upon  to  prove  it  in  solenm  form  of  law,  or  to  show 
cause  why  the  probate  should  not  be  revoked,  and  administration  granted  to  the 
next  of  kin  of  the  deceased  as  having  died  intestate.  The  facts  stated  in  the 
allegatioQ  are  admitted  in  the  answers  on  which  the  cause  now  comes  on.  The 
property,  by  the  inventory,  appears  to  be  about  8000/. ;  the  legacies,  given  by 
the  will,  amount  to  288/.  only.  Under  the  circumstances  stated  we  submit  that 
tlie  will  is  not  revoked :— the  validity  of  the  second  marriage  cannot  now  be 
questioned; — undoubtedly,  by  the  general  principles  of  the  law,  marriage,  and 
the  birth  of  a  child,  is  the  revocation  of  a  will; — on  the  ground  that  it  is  such  an 
alteration  of  circumstances,  that  it  is  not  to  be  presumed  the  testator  adhered  to 
a  will  made  before  it  occurred; — but  it  is  a  presumptive  revocation,  and  may  be 
repelled  by  circumstances,— if  it  is  shown  to  be  the  intention  of  the  deceased 
that  it  should  operate,  it  stands  notwithstanding :  therefore,  these  cases  are  al- 
"ways  open  to  the  evidence  of  circumstances.  There  being  a  second  marriage  is 
of  consequence,  for  when  a  married  man  makes  his  will,  the  wife  dies,  and  he 
marries  again, — in  case  of  such  man  having  a  family',  there  is  not  such  a  total 
change  of  circumstances  as  in  the  case  of  a  bachelor. 

Thomfiaon  v.  ShefiAard,  in  Ambler. — Myall  v.  Duffield,  before  Dr.  Calvert* 

J^cr  Curiam. 

Those  were  cases  entirely  of  circumstances. 

Sir  WUliam  Scott. — But  this  is  one  also— Great  part  of  this  will  could  not  ope- 
rate, the  residue  being  given  to  the  wife,  and  the  legacies  being  but  small :  as  it 
would  dispose  only  of  a  small  part  of  the  property,  it  would  not  raise  the  pre- 
sumption which  would  arise  on  the  disposition  of  the  whole  or  a  large  portion  of 
the  property.   Gray  v.  AUham,  Cockpit,  1752. 

He  could  not  be  insensible  of  the  existence  of  the  will; — it  must  be  presumed 
he  knew  its  operation — small  bequests  only;  the  bulk  of  his  fortune  is  subject  to 
the  statute,  and  would  be  a  provision  for  his  wife  and  family. 

Per  Curiam. 

What  do  you  say  to  the  time  of  the  death  of  the  deceased  and  his  children? 
it  would  make  a  difference,  in  case  of  intestacy,  as  to  the  persons  interested. 

Sir  WUliam  Sco//.— It  would  make  a  difference  only  as  to  the  persons  to  be 
bound  by  the  sentence,  and  they  may  take  the  judgment  of  the  Court  on  the 
wilL  ' 
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Judgment. 

Sir  John  Nicholl.  * 

This  case  is  under  singular  circumstances:  it  arises  upoD  the  grant  of 
an  administration^  with  the  will  annexed  of  Job  Taylor: — and  theques- 

Per  Curiam^ 

JHow  was  the  case  of  General  Stanwix  determined  ? 

Sir  William  5co//.— It  was  compromised  at  the  recommendation  of  Lord  Mans* 
field,  who  said  there  was  no  legal  principle  on  which  he  could  decide  it. 

Per  Curiam, 

But  how  do  you  mean  to  proceed }  the  parties  here  are  the  next  of  kin  of  the. 
deceased  on  the  one  side,  and  the  executor  on  the  other 

Sir  fillliam  ScoU. — ^They  must  resort  to  the  Court  of  Chancery  for  directions 
in  either  case— the  question  is,  only  whether  Sarmuda  is  to  act  as  executory  and 
to  pay  the  legacies. 

hr.  A^choll  on  the  same  side  with  Sir  Ullliam  Scott, 

All  presumptive  revocations  ardstricti  juris — ^t he  circumstances  to  revoke  must 
be  such  as  are  totally  inconsistent  with  the  idea  of  the  intention  that  the  will 
should  stand :  generally  marriage  and  the  birth  of  a  child  is  a  revocation,  be- 
cause the  situation  is  so  changed;  all  the  duties  and  relations  are  altered, — it  is 
laid  down  in  all  the  cases,  tWere  must  be  a  total  alteration  of  circumstances.  If 
it  would  not  make  a  material  change  of  circumstances  or  disposition,  which  the 
deceased  would  probably  make,  then  the  presumptions  are  repelled, — here  he 
clearly  intended  to  take  so  much  as  is  left  by  legacy  from  his  wife  and  children. 
The  disposition  is  nearly  the  same  as  the  will  made* 

Per  Curiam, 

Do  you  mean  to  argue  the  question  the  same  as  if  the  child  had  survived  i 
might  not  the  will  revive  ? 

Dr.  J^icholL — It  might, — but  I  must  argue  it  so;— there  is  no  fact  on  which  to 
argue  which  survived ;  tlie  father  might  be  presumed  to  do  so  as  the  stronger, 
the  child  as  the  younger.  There  have  been  cases  in  which  the  presumption  has 
not  been  held  to  take  place,  because  there  has  been  no  such  change  as  to  induce 
it.  Brown  v.  ThomfiHon^  1  Eq.  Abr.  51 2.  Cubitt  \,  Brady ,  Colder  v.  Calfier,  Pre- 
rog,  Jan.  1793, — this  last  was  different  in  its  circumstances, — the  will  was  wholly 
inconsistent  with  the  relation  of  father  and  husband.—he  left  the  bulk  of  his  for- 
tune to  his  brother, — there  were  declarations  to  support  the  presumptions,^the 
residue  was  small,  the  will  would  involve  the  family  in  great  litigation,  u\\  the 
circumstances  tended  to  support  the  presumptions.  The  effect  here  will  be  only 
to  give  the  legacies  which  the  deceased  meant  to  give  from  his  wife  and  children: 
— to  put  his  estate  in  the  management  of  that  person  to  whom  he  meant  to  give 
it,  when  he  wns  a  married  man  with  children;  then  there  is  such  alteration  of 
circumstances  as  induces  the  presumption. 

Per  Curiam. 

The  case  of  revival  has  not  been  considered ;  suppose  a  man  makes  a  will,  and 
marries,  and  has  children,— <he  wife  and  children  die, — how  does  the  case  standi 
In  the  Roman  law  the  agnatio  sui  hxrcdis  revoked  a  will,— but  the  death  of 
such  heir  revived  it.  These  cases  are  professed  to  have  gone  on  the  ground  of 
the  Roman  law.  I  desire  (he  counsel  to  consider  this  point  against  the  next 
court. 

Sir  William  Scott. 

According  to  the  Roman  law  agnatione  posthumi  vel  quasi  posthumi  mmpitar 
testamentum — on  the  death  of  the  child  the  will  revived  if  quasi  posthumusonly, 
that  is,  though  not  strictly  by  the  civil  law,  yet  dabatur  possessio  secundum  ta- 
bulas  by  the  Prxtorian  law,  as  by  a  new  designation  of  the  will  of  the  father;— 
on  the  death  of  the  real  posthumous  it  did  not ;  there  the  presumption  could 
only  be  after  the  death  of  the  testator;  Voet  ad  Dig.  28.  On  the  principles  of 
the  Roman  law,  the  father  must  be  supposed  to  survive,  and  the  child  to  have 
died  first. 

Dr.  J\ric/iolL 

All  perished  in  the  same  ship;— the  inference  of  common  sense  is,  that  the 
husband  survived  the  others,  the  child  being  onlv  an  infant  of  a  year  old.  This 
was  the  presumption  of  the  civil  law.  D^  34.  5.  22  and  23.  Voet 'in  loc  D.  23.  4. 
26.  Domat.  in  loc.  Then  the  presumption  being  that  the  father  and  husband  snr- 
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lion  is,  whether  the  administration  19  to  be  granted  to  the  next  of  kin 
of  the  teslator,  or  to  the  next  of  kin  of  the  residuary  legatee. 

The  mother  of  the  residuary  legatee  had  original iy  made  a  different 

vivcd,  the  qtiestion  is,  whether  his  will  is  revoked  ? — there  is  no  case  where  it 
has  been  held  revoked  in  the  law  of  England, — the  law  looks  to  the  time  of  mak* 
ing,  — of  consummation,  it  was  good  at  the  time  of  making.  A  presumptive  re- 
vocation by  the  law  of  England,  in  not  so  strong  as  the  niptio  testament!  by  the 
civil  law.  There  it  was  completely  a  destruction,  here  it  is  only  a  presumption, 
which  may  be  rebutted  by  any  evidence.  Being  only  a  presumption,  we  must 
suppose  the  party  departed  from  the  intention, — the  removal  of  those  causes 
would  as  completely  revive  it,  and  in  a  stronger  manner;  for  it  is  confirmed  by 
the  act  of  the  testator,  at  least  negatively  in  not  destroying  it.  B^  the  Prae- 
torian civil  law  the  will  revived  on  the  death  of  the  quasi  posthumus;  on  the 
presumption  of  intention,  the  party  not  having  destroved  it.  1).  28.  S.  1.  Domat* 
3.   1.  5. 

Dr.  Battine,  contra. 

An  exception  to  the  general  rule  of  revocation  in  the  case  of  a  widower  has 
been  stated;  but  I  do  not  know  the  case  stated; — the  will  is  as  much  revoked  by 
marriage  and  the  birth  of  a  child,  as  if  it  had  not  been  made ;— it  could  not  be 
the  intention  that  it  should  exist  in  the  change  of  circumstances,  after  the  birth 
of  many  children;  less  so,  when  the  party  had  contracted  a  marriage  a  second 
time,  it  has  been  compared  to  the  case  of  a  posthumous  child,  who  not  being 
provided  for,  would  not  affect  a  will ;— but  that  is  only  a  partial  change.  We  al- 
low the  general  rule  of  the  civil  law,  as  to  the  survival  of  the  father;  there  is 
no  admission  of  the  fact  here  that  the  child  died  first,  there  is  no  proof  of  it;  they 
all  died  by  shipwreck, — agnatioposthumi,  vel  quasi  agnatic  posthumi,  destroyed 
the  will.  t>.  28.  3.  2.  D.  28.  3.  12.  Legatees  are  let  in  merely  on  account  of  the 
presumption  in  favour  of  the  hares  scriptus  for  whom  the  intention  of  the  testator 
is  to  be  presumed.  The  general  presumption  is,  that  a  will  is  set  aside  by  mar- 
riage and  the  birth  of  a  child.  The  rule  of  the  civil  law  is,  that  though  the  child 
die  the  will  would  not  revive. 

JDr,  Sivabey  on  the  same  side  with  Dr,  Battine, 

It  appears  by  the  inventory  that  the  estate  is  worth  about  8000/. ;  the  freehold, 
as  far  as  we  can  guess  from  the  arrears  due,  is  27/.  per  annum  only;  the  will  is 
executed  in  duplicate.  Whether  a  question  may  ariso  hereafter,  to  whom  the 
administration  is  due,  on  the  question  of  survivorship,  stands  clear  of  the  present 
question.  The  civil  law  has  been  accurately  stated  on  the  other  side.  Zouch  qu. 
3.  The  law  is,  that  the  will  is  equally  revoked  whoever  survived.  By  the  death  of 
the  child,  it  is  said  that  the  will  is  not  revived  by  the  law  of  England;  they  assume 
this  doctrine  from  the  civil  law;  but  I  deny  this.  The  general  principle  is,  that 
marriage  and  the  birth  of  a  child  revoke  a  will.  There  have  been  many  decis- 
ions on  the  point;  the  principle  on  which  they  have  been  founded  is  the  change 
of  intention  grounded  on  a  total  change  of  circumstances :  it  has  been  said  the 
change  is  not  so  great  in  the  case  of  a  widow  as  in  that  of  a  bachelor.  Salmon  v. 
Suiiivan,  before  Dr.  Day,  was  cited  by  Dr,  Calvert  in  Afyall  v.  Duffield^  as  de- 
ciding equally  the  revocation  in  one  case  as  the  other.  I'here  is  no  case  where 
the  quantity  of  property  aflects  the  revocation,  j^icham  v.  Grey  is  mis-stated 
in  Ambler,  as  appears  from  Sir  George  Hay's  argument  in  Shepherd  v.  Shefiherd^ 
5  T.  R.  .  ;  Brwvn  v.  Thomfison,  1  Eq.  Ab.  413,  The  general  rule  is,  that  it 
Is  a  revocation,  unless  there  is  evidence  to  the  contrary.  In  Thompson  v.  Myall 
and  Shefiherdf  (in  the  Prerog.)  Dr.  Calvert  decided  on  the  declarations  and  evi- 
dence of  intention  that  the  will  should  stand.  From  a  note  of  Dr.  Paul's,  it  ap- 
pears, that  in  Barrow  v.  Baxter,  (Prerog.  1695,)  Baxter  made  a  will  in  June, 
1680,  in  which  his  sister  and  her  husband  were  executors: — it  was  contested  by 
his  widow,  who  set  forth  that  on  the  26th  of  June  1686,  he  married  her,  and  had 
issue  a  son,  born  twelve  months  afterwards,  who  lived  three  years,  but  died  before 
his  father : — these  facts  were  admitted  in  the  answers,  setting  forth  also  that  the 
wife's  fortune  was  secured  to  her  by  settlement.  A  plea  was  given  in,  stating 
misconduct  of  the  wife,  and  ill  treatment  of  the  husband  by  her,— there  werede- 

gositions  establishing  this  fact;  and  one  witness  spoke  to  her  insanity.     The  Court 
eld  the  will  to  be  revoked. 
If  the  quantity  of  property  disposed  of  is  admitted  to  be  of  consequence,  th« 
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prayer,  viz.  that  this  court  should  .grant  an  administration  for  the  pur- 
pose of  substantiating  proceedings  in  the  Court  of  Chancery,  and  sus- 
pend its  own  proceedings  till  the  Court  of  Chancery  had  decided  the 

decision  must  be  a  very  uncertain  criterion  ;  one  judge  may  hold  one  quantity 
sufficient,  and  another  may  hold  another.  The  second  wife  succeeded  to  the 
same  place  in  the  deceased's  affections  which  the  first  had,  why  arc  wc  not  to 
presume  that  there  was  an  intention  she  should  be  provided  fotr  A  duplicate 
also  was  executed;  and  this  is  materal  to  show  that  one  will  was  with  the  testator 
which  it  was  in  his  own  power  to  revoke  at  any  time.  According  to  the  civil 
law  it  was  presumed  that  the  father  survived  for  a  little  time,  when  a  will  was 
held  revived  by  the  Pratorian  law;  it  was  on  the  presumption  of  the  revival  of 
intention.  This  was  the  equitable  rule,  not  the  strict  law  founded  on  the  pre- 
sumption of  intention, — where  there  was  no  such  intention  the  willwas  not  sup- 
ported as  in  case  of  the  death  of  the  real  posthumous,  where  the  father  was  dead 
before,  is  the  exception;  there  could  be  no  intention;  the  same  rule  applies  here 
where  the  father  survived  so  little  time,  in  such  particular  circumstances.  1  do 
not  think  the  rule  is  derived  from  the  civil  law : — ^the  child  was  the  only  object 
there,  the  wife  none;  the  marriage  was  on  a  different  footing :— marriage  is  no 
revocation;  the  birth  of  a  child  was  an  actual,  not  a  presumptive  revocation. 

Sir  William  Scott  in  reply. 

Zouch  leaves  every  thing  iu  doubt. 

Per  Curiam^ 

That  woi'k  was  not  designed  as  an  authority  for  courts ;  but  as  a  dispatation 
for  the  scliools. 

Sir  William  Scott,^-^The  rule  of  the  civil  law  was,  as  has  been  laid  down»  the 
death  of  a  quasi  posthumous  child  set  up  a  will  again :  it  is  not  necessary  to  ^ow 
that  the  father  lived  a  considerable  time  after,  if  it  is  established  by  evidence, 
on  presumption  that  the  father  survived,  it  is  sufficient;— it  is  not  necessary  to 
prove  the  intention,  the  rule  of  law  takes  place.  In  Barrow  v.  Baxter,  it  does 
not  appear  that  there  were  not  other  circumstances  in  the  case;  there  might  be 
many;  it  seems  to  have  been  a  case  of  intention,  it  would  certainly  go  some  way 
to  show  that  the  rule  of  the  civil  law  is  not  adopted. 

Ill  Salmon  v.  Sullivan,  it  is  not  stated  that  the  party  was  a  widower  with  cAI/- 
dren, — if  he  was  without  children,  it  is  the  same  as  if  he  was  a  bachelor. 

In  Colder  \,Calder,  the  court  said  all  the  circumstances  were  to  be  con- 
sidered ;  that  the  quantity  of  property  given  was  of  consequence,  to  see  how 
far  the  wife  and  children  were  deprived  of  subsistence — it  is  extraordinary,  if 
marriage  and  the  birth  of  a  child  do  revoke  any  testamentary  paper  giving  even 
a  small  legacy,  that  no  such  case  has  been  brought  before  the  courts.  Lord 
Mansfield  in  Cubitt  v.  Brady  declared  he  knew  none  where  there  was  not  a  total 
disposition.  There  are  many  small  legacies  to  friends,  as  probable  an  intention 
of  the  deceased  as  a  provision  for  his  wife.  The  smallness  of  the  property  is  a 
very  material  part  of  the  evidence;  if  it  is  such  as  he  might  naturally  dispose  of 
after  marriage  and  the  birth  of  children,  the  presumption  is  weaker,  and  less  evi- 
dence is  sufficient  to  sustain  the  will.  If  the  authority  of  the  Roman  law  had 
been  considered;  the  case  of  Barrow  v.  Baxter  would  have  received  a  different 
decision.  It  is  generally  allowed  that  the  doctrine  is  taken  from  the  civil  law, 
though  we  may  not  have  adopted  all  the  particular  rules  of  that  law, — no  part 
of  it  is  more  reasonable  than  the  revival  under  these  circumstances. 

Dr.  Aicholl,  on  the  same  side  in  reply. 

I  do  not  agree  in  this  case  that  it  is  either  an  absolute  revocation,  as  if  the  will 
had  not  been  made;  or  an  absolute  taking  effect,  unless  there  is  evidence  of  in- 
tention afterwards.  1  think  as  Lord  Mansfield  did  in  Cubitt  v.  Brady,  that  it  is 
merely  a  presumption  to  be  taken  away  by  any  evidence.  It  had  been  said,  the 
reason  in  Brown  v.  Thomfiaon  was  that  the  provision  made  would  go  to  the  same 
person, — the  wife  would  take  care  of  the  children ; — the  presumption  here  is 
that  it  was  left  to  her  to  take  care  of  them.  It  has  been  said  the  change  of  cir- 
cumstances is  the  only  principle ; — this  is  not  so,  but  it  is  the  intention  to  be  in- 
ferred from  such  a  change.  Then  if  the  situation  of  the  deceased  is  such  that 
but  a  little  change  of  circumstances  is  effected  by  marriage  and  the  birth  of  a 
child,  and  the  intention  might  reasonably  be  to  make  the  same  disposition,  then 
there  is  no  presumption  from  intention.    Here  there  is  no  materia)  alteration  in 
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point: — ^The  Court  would  have  been  glad  to  hare  devolved  its  functions 
in  this  instance  on  the  Court  of  Chancery,  but  it  had  not  the  power  to 
do  8o;  it  is  bound  to  proceed,  the  two  jurisdictions  might  take  a  difier- 

circumstances :  he  made  his  will  when  h«  married ;  when  he  died  he  was  sub- 
stantially in  the  same  condition, — ^the  residue  under  this  will  was  lapsed,  and 
would  be  a  provision  for  this  wife  and  child.  The  residue  is  never  held  immate- 
rial ;— there  are  very  few  legacies  which  the  deceased  clearly  intended  always 
to  give,  and  it  was  always  his  intention  to  give  the  management  of  the  estate  to 
these  executors. 

JuBOKXlCT. 

Sir  WiLLiAX  WriTHE. 

George  Netherwood  executed  a  will  in  October  1783,  by  which  he  gave  288A 
in  legacies,  and  left  the  residue  to  his  wife  by  the  name  of  Elizabeth  Lomax, 
spinster,— he  left  bis  real  estate  to  his  wife  for  life,  and  the  remainder  to  a  cousin : 
he  appointed  Mr.  Sarmuda  his  executor  in  England,  and  other  persons  in  the 
West  Indies — ^the  personal  property  by  the  inventory  amounts  to  8,000/.;  the 
real  estate  as  far  as  appears,  is  about  27/.  per  annum. — The  probate  which  had 
been  granted  to  the  executor  is  called  in, — and  the  executor  is  called  upon  by 
several  cousins-german  to  show  cause  why  the  deceased  shall  not  be  pronounced 
to  have  died  intestate.  An  allegation  has  been  given,  and  answers  taken  to  it : — 
on  them  the  cause  is  brought  on.  The  facts  of  the  case  are,  that  after  the  exe- 
cution of  the  will,  i.  e.  in  March  1789,  the  wife  died,  leaving  children,  in  No- 
vember 1789,  he  married  Anne  Lomax,  her  sister;  this  is  not  materia]  after  the 
death  of  the  parties, — and  had  issue  one  son.  In  1791  they  all  embarked  toge- 
ther, the  husband,  the  wife  and  her  child,  and  the  children  of  the  first  marriage, 
from  Jamidca;  and  they  have  not  been  heard  of  since.  The  vessel  is  presumed 
to  have  foundered  at  sea,  and  all  to  have  perished.  It  is  contended  by  the  next 
of  kin  that  by  marriage  and  the  birth  of  the  child  this  will  is  void  by  implica-r 
tioD  of  law, — while  on  the  other  side  it  is  maintained  that  the  circumstances  of 
the  case  are  sufficient  to  rebut  the  presumption. 

It  is  said  there  is  a  duplicate,  and  that  circumstance  would  be  of  consequence; 
if  it  appeared  that  the  will  was  in  England  all  the  time  the  deceased  was  absent, 
so  that  it  was  not  in  his  power  to  resort  to  it,  though  it  does  not  appear;  the 
other  might  have  been  in  his  custody  all  the  time.  Therefore  this  is  not  in  the 
^  consideration  of  the  court.  The  office  never  asks  for  a  duplicate.  It  has  been 
argued  for  the  executor  that  though  a  will  made  by  a  bachelor  is  void,  yet  if  a 
will  is  made  by  a  widower  or  married  man  having  children,  this  would  make  a 
difference;  and  in  support  of  this  they  have  referred  to  the  case  in  the  margin  of 
Ambler  which  seems  a  mistake, — it  is  certainly  so,  if  this  is  the  same  case  which 
was  here  before  Dr.  Lee,  which  I  think  it  is  not.  I  cannot  see  the  principle.'  I 
take  the  principle  to  be  change  of  circumstances  founding  the  presumption  of  a 
change  ot  intention.  I  do  not  see  why  he  is  not  to  be  presumed  to  have  the 
same  intention  for  the  second  wife  and  her  family  as  for  the  first — I  do  not  see 
the  principle  on  which  to  make  any  alteration: — then  there  is  no  difference 
whether  it  be  made  by  a  widower  or  a  bachelor. 

The  argument  is  by  far  more  weighty  which  is  founded  on  the  operation  and 
effect  of  the  will  under  the  circumstances, — the  legacies  to  his  friends  are  small 
in  proportion  to  his  fortune, — by  the  death  of  his  first  wife  the  bequest  of  the 
residue  lapsed:  therefore  the  children  by  the  second  wife  would  have  come  in 
for  an  equal  distributive  share  with  those  by  the  first. — There  is  a  declaration  of 
Lord  Mansfield  in  Cubitt  v.  Brady,  intimating  an  opinion,  that  he  went  on  the 
total  deprivation  of  fortune  to  the  children;— lif  a  small  part  is  given,— only  le- 
gacies to  friends,  and  no  more,  and  an  ample  provision  is  left  for  his  wife  and 
children,  I  know  of  no  instance  where  the  will  has  been  held  revoked.  I  think 
that  the  principle  does  not  militate  against  this. 

Here  the  testator  gave  small  legacies  to  his  friends,  and  gave  the  bulk  of  his 
fortune  to  his  wife; — probably  this  was  early  after  the  marriage;  probably  most 
of  the  children  were  bom  after.  The  birth  of  a  child  only,  is  not  a  revocation, 
he  might  mean  to  leave  the  children  in  her  power. — It  is  not  improbable  that 
the  deceased  might  suffer  the  will  to  remain,  notwithstanding  the  second  mar- 
riage and  the  birth  of  the  child,  knowing  the  effect  of  it, — ^Then  I  think  thef  e  is 
VOL.  I.  33 
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ent  view  of  the  question.  The  matter  has  not  now  been  gone  into;-rthe 
argument  has  been  confined  to  which  of  the  two  parties  is  entitled  to 
the  administration. 

The  first  and  preliminary  question  is,  on  which  side  lies  the  presump- 
tion ?  on  whom  the  burthen  of  proof  ?  The  administration  prayed  is 
not  to  the  wife,  but  to  the  husband — prima  facie,  it  belongs  to  the  next 
of  kin  of  the  party  deceased — to  him  and  to  his  property  the  wife,  or 
next  of  kin  has  a  right  to  administer  under  the  statute  of  administra- 
tions. 

But  it  is  laid  down  ift  the  books,  that  in  case  of  there  being  a  residua- 
ry legatee,  the  statute  does  not  apply.  The  next  of  kin  has  the  prima 
facie  right;  but  if  there  is  a  residuary  legatee,  he  would  be  entitled ;-:- 
there  is  no  such  person  here,  for  the  party  claims  derivatively  from  the 
residuary  legatee. — ^The  burthen  of  proof  lies  on  him,  to  show  that  the 
deceased  left  a  residuary  legatee; — the  next  of  kin  of  the  residuary  le- 
gatee is  to  show  that  the  wife  survived  her  husband.  The  same  was 
the  rule  in  the  civil  law,  as  has  been  satisfactorily  stated  in  argument, — 
the  proof  of  the  wife^s  surviving  must  be  shown^  otherwise  the  de- 
ceased left  no  residuary  legatee. 

If  we  resort  to  the  probability  of  what  the  deceased  would  have  done; 
can  it  be  supposed  that  he  would  have  allowed  the  whole  of  his  proper- 
ty to  have  gone  from  his  own  brother  and  sister  to  his  wife's  relations  ? 
but  the  presumption  of  law  is  more  worthy  the  consideration  of  the 
court;-*-it  is  in  favour  of  the  parties,  on  whom  the  law  would  throw 
the  right.    The  civil  law  is  in  favour  of  the  last  possessor. 

Thinking,  as  I  do,  that  it  is  incumbent  on  the  next  of  kin  of  the  wife 
to  prove  her  survivorship;  how  stands  the  case  on  the  evidence?  There 
is  no  evidence  direct  as  to  the  point: — some  inferences  have  been  de- 
duced,— it  is  stated  in  the  first  affidavit,  that  the  two  bodies  were  found 
together;  this  tends  to  show  that  they  were  in  the  same  situation  at  the 

strong  ground  to  contend  that  if  he  died,  the  second  wife  and  her  child  survhring 
him,  that  the  case  is  not  within  the  rule. 

But  in  the  case  of  Barrow  v.  Baxter,  it  seems  that  the  court  was  of  opinion 
that  the  death  of  the  child  subsequent  to  the  will  would  not  make  any  alteration; 
-—there  having  been  a  marriage  and  birth  would  make  the  revocation  take  effect, 
— ^nothing  after  would  alter  it. 

I  thuik  this  is  the  same  case  as  the  qu<eatio  vexata  here,  and  at  common  lawj— 
of  a  man  making  a  will, — ^then  a  second  will,  and  then  cancelling  the  second.  It 
would  have  been  held  here  down  to  Helyar  v.  Hclyar^  before  Sir  George  Lee  in 
1756,  that  the  first  will  remained  revok^ — ^That  case  was  appealed  to  the  Del- 
egates, but  nerer  came  to  a  sentence. — In  the  courts  of  common  law,  as  in  Gla- 
zier V.  Glazier,  it  has  been  held  that  the  first  will  would  be  re-established.  In 
Cubitt  V.  Brady,  Bullcr,  Justice,  said,  Implied  revocations  defiend  <m  drcum- 
stances  at  the  death  of  the  testator.  Therefore  I  desired  the  fact  to  be  considered 
of  their  having  all  perished  in  the  same  ship.  In  the  Roman  Law  there  is  no 
doubt  by  the  latter  rrstorian  law  which  is  to  be  considered  as  the  amended  law, 
— Bevocatio  agnatione  sui  haredis  would  perfect  the  revocation; — ^it  was  not  im- 
plied that  it  should  revive. 

I  desired  the  priority  of  the  death  of  the  parties  to  be  considered.  I  always 
thought  it  the  most  rational  presumption  that  all  died  together,  and  that  none 
could  transmit  rights  to  another,  which  seems  the  opinion  of  Zouch. 

Then  what  are  the  circumstances  at  his  death?  He  had  neither  wife,  nor 
children;  therefore  there  is  nothing  to  raise  the  implication  of  revocation  at  that 
time.  Under  these  circumstances,  therefore,  considering  that  great  part  of  the 
property  lapsed  which  would  raise  a  great  doubt  whether  the  revocation  was  to 
take  place, — and  taking  into  consideration  the  other  circumstances  that  there  was 
no  wife,  or  child  at  his  death,  I  pronounce  for  the  will. 
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tine  of  death; — for  it  is  improbable  if  one  had  been  in  the  cabin  and  the 
other  on  the  deck,  that  both  should  have  been  thrown  up  together; — 
supposing  them  in  the  same  situation^  the  ordinary  presumption  that  the 
husband  has  more  strength  and  more  fortitude  would  raise  the  infer- 
ence that  he  had  survived.  The  facts  stated  in  the  first  affidavit  seem 
to  support  this  idea^  viz.  ''that  Job  Taylor  being  on  the  upper  deck, 
offered  2000/.  reward  to  any  one  who  would  go  below,  into  the  cabin, 
and  endeavour  to  save  his  wife;  that  the  water  had  at  that  time  entered 
the  cabin,  in  which  Lucy  Taylor  was,  to  the  height  of  several  feet;  and 
Job  Taylor  finding  no  one  willing  to  make  the  attempt,  went  down 
himself  into  the  cabin,  and  there  is  every  reason  to  believe  that  Lucy 
Taylor,  who  was  of  a  timid  disposition,  was  so  terrified  by  her  perilous 
situation  (for  the  vessel  had  split  in  the  middle,)  that  she  was  in  a  dy- 
ing state  before  her  husband  could  get  near  her.''  An  attempt  has  been 
made  in  the  other  affidavits,  at  a  difierent  representation, — but  these 
affidavits  ought  to  have  been  brought  in  originally;  the  Court  is  not 
quite  clear  that  it  did  right  in  admitting  them;  because,  before  they 
were  made,  the  persons  making  them  had  seen  the  other  affidavits  and 
heard  the  intimation  of  the  court  as  to  the  gist  of  the  case. — ^These 
affidavits,  however,  do  not  satisfy  my  mind,  that  the  wife  survived. 
The  whole  that  J^ieut  Dicker  states  is,  that  the  wife  was  active  and 
bustling,  and  the  husband  was  afflicted  with  an  asthma;— but  he  had  not 
seen  them  since  the  September  preceding.  She  might  have  been  active 
and  bustline;  but,  in  a  moment  of  danger,  the  timidity  of  her  sex  might 
overpower lier: — on  the  other  hand,  the  husband  might  at  times  have 
suffered  from  an  asthma,  and  yet  in  the  moment  of  difficulty  been  able 
to  exert  himself  with  effect — None  of  the  witnesses  represent  the  hus- 
band at  the  moment  to  have  been  in  a  weak  infirm  state, — none  repre- 
sent him  as  having  lost  his  recollection.  I  c  /^  1> 

Looking  at  their  coihparative  strength,  there  is  nothing  to  take  away  o  ^>A ' 
the  ordinary  presumption,  that  a  man  was  likely  to  survive  a  woman  in  A  ^  ^ « 
a  struggle  pf  this  description; — still  less  is  there  any  thing  to  prove  the 
contrary.—- James  Roe,  in  an  affidavit  brought  in  so  late,  in  contradic- 
tion to  the  first,  is  in  some  decree  in  contradiction  to  all  the  others:  I 
cannot  rely  on  the  accuracy  of  this  witness;  he  places  the  parties  in  a 
different  situation  from  the  rest:  but  even  if  he  were  correct,  it  would 
be  merely  founded  on  a  slight  presumption,  that  the  person  in  the  cabin 
would  die  first. — ^Three  persons  have  sworn  that  they  saw  them  both 
together. 

Upon  the  whole  I  am  not  satisfied  that  proof  is  adduced  that  the  wife 
survived:  taking  it  to  be,  that  both  died  together,  the  administration  is 
due  to  the  representatives  of  the  husbancL — I  assume  that  they  both 
perished  at  the  same  moment,  and  therefore  I  shall  grant  the  adminis- 
tration to  the  representatives  of  the  husband,  I  am  not  deciding  that 
the  husband  survived  the  wife. 

The  Proctor  for  Mrs.  Diplock  prayed  that  the  sureties  might  be  com» 
polled  to  justify. 

Jenner  and  Phillimore^    This  is  contrary  to  all  practice. 

Per  Curiam. 

Great  caution  should  undoubtedly  be  used;  but  I  believe  the  applica- 
tion is  unprecedented.  [  wish  the  registrar  to  state  whether  he  has 
known  an  instance  of  it. 
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The  SegistraTf  (Mr.  Gostling,)  said  he  had  been  registnur  40  jeuSf 
and  could  remember  no  instance  of  it. 
The  application  was  rejected. 


CONSISTORY  COURT  OF  LONDON. 

GRESSWELL  v.  COSINS,  by  her  GUARDIAN,  falsely  calling  her- 
self CRESSWELL.— p.  S81. 

An  additional  article  to  a  libel  in  a  cause  of  nullity  of  marriage,  by  reaaon  of  mi- 
nority, rejected. 


JONES,  falsely  called  ROBINSON,  v.  ROBINSON.— p.  S85. 
Nullity  of  marriage  by  reason  of  minority  established,  the  woman  bong  a  Jewen. 


ARCHES  COURT  OF  CANTERBURY. 

STALLWOOD  v.  TREDGER.— p.  887. 

A  church  being  under  repair,  and  shut  up,  a  publication  of  banns  in  the  church 

of  an  adjoining  parish  held  to  be  Aifficient. 


CONSISTORY  COURT  OF  LONDON. 

Tho  Office  of  the  Judge  promoted  by  CANNING  v.  SA^WKINS^ 

p.  293. 

A  parishioner  suspended  ab  ingressu  ecclesix  for  three  veeka  for  brawting  m 

the  chancel  of  a  church. 


PREROGATIVE  COURT  OF  CANTERBURY. 

INGRAM  V.  STRONG  and  ROBERTS  v.  LAWRENCE— p.  294. 

A  conditional  will  not  converted  into  an  absolute  will,  it  being  shown  that  the 

condition  had  been  satisfied. 

Richard  Travers,  of  Uploders,  in  the  county  of  Dorset,  died  on  the 
28th  of  July,  1813,  possessed  of  a  freehold  estate,  valued  at  40,000/. 
and  personal  property  amounting  to  about  6000/. 

The  following  instruments  were  propounded  as  his  will: 
No.  I. — A  will  dated  January  8,   1804,  in  the  hand-writing  of  the 
testator,  and  executed  in  the  presence  of  three  witnesses.     It  was  of 
considerable  length; — it  bequeathed  all  his  freehold,  leasehold,  and  copy- 
hold estates,  and  all  his  personal  estate  and  effects  to  his  friends  and 


2  Phillimore^  294.  261 

relatiooBy  John  Strong  and  Richard  Roberts,  upon  trust,  to  sell  all  the 
estates  and  effects,  and  after  discharging  his  debts,  and  funeral  and  other 
expenses,  to  apply  the  remainder  to  the  payment  of  his  legacies. 
These  legacies,  varying  in  amount,  were  to  upwards  of  sixty  of  his 
relations  and  friends.  It  was  declared  also,  that  if  the  legacies  be- 
queathed should  be  found  to  exceed  his  property,  a  proportionable  abate- 
ment should  take  place  on  each  legacy;  and,  on  the  contrary,  if  it  should 
exceed  it,  to  have  the  like  proportion  added  to  each  legacy. 

Mr.  John  Strong  and  Mr.  Richard  Roberts  were  appointed  executors. 

To  this  will  there  were  added  two  codicils,  one  dated  the  9th  of 
January,  1813, — the  other  26th  of  June,  1806. 

No.  3.  was  as  follows: 

"Weymouth,  July  Slst,  1806. 

<<  I  Richard  Travers,  of  Uploders,  in  the  county  of  Dorset,  being  of 
a  sound  mind  and  understanding,  do  this  day,  as  above  written,  make 
this  as  my  last  will  and  testament,  (that  is,  in  case  my  last  wili,  be^ 
fore  this  wrote  in  my  own  hand^  and  witnessed  by  John  Way  and 
others  t  should  be  by  any  of  my  relations  disputed,)  as  follows,  I  give 
unto  Captain  Nicholas  Ingram  and  Fanny  Roberts  of  Brown's  Farm,  in 
trust  for  their  sole  disposal,  all  my  landed  and  personal  property,  of 
every  kind  and  description  whatsoever,  goods,  chattels,  monies,  with 
every  other  thing  that  I  am  possessed  of,  to  my  relations  and  friends, 
in  such  proportions  as  they  shall  think  right,  just,  and  proper.  I  give 
and  bequeath  to  each  of  them  five  hundred  pounds  for  their  own  private 
use,  as  a  compensation  for  their  trouble.  /  beg  to  observe  that  /am  at 
this  time  of  a  perfect  understaruiing  and  fully  convinced  that  my  two 
worthy  friends  will  do  great  justice  to  this  my  last  request,  in  the  dis- 
posal of  my  property  and  effects.     As  witness  my  hand, 

RICHD.  TRAVERS. 

^^  Published  and  declared  in  the  pre- 
sence of,  and  witnessed  by  us, 

William  Neebell,  • 

John  Hellier, 
Rachel  Slade." 

This  will  was  folded  up  as  a  letter,  and  endorsed, 

^  Captain  Ingram, 

'*  WeymouthJ^ 

This  is  to  be  opened  by  Captain  Ingram,  but  not  by  any  one  else. 

No.  4.  was  to  the  following  effect: 

Memorandum  made  this  July  2,  1813;  Admiral  Ingram  and  Mrs. 
Roberts  are  desired  to  go  by  this  paper  as  a  direction  for  them  in  the 
will  that  I  have  placed  in  Admiral  Ingram's  hands. 

John  Strong,      -----.         jeiOOO 
Saml.  Strong,    --....  iqoo 

Mrs.  Davis's  family,  ....  looo 

Messrs.  Burts,  ...        -        -  1000 

Richd.  Roberts  children,     ....  lOOO 

Robert  Robert's  children,    ....  1000 

Me  Mrs.  Richards,  •        .        .        .        .  iqoo 

NotHoriMUMl 
Wm.  erau 

Mrs.  Roberts's  child  ....  looo 
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The  Bowring  famy, 1000 

Mrs.  Cooky  a  hundred^        ....  100 

Rich*.  Gill, 500 

Rob«.  Gill, 500 

Messni.  Burts,              1000 

S.  Honeybourn,            .        -        -        -        -  500 

S.  Hyde,      •-..-...  500 

Fanny  Hansford, 500 

Mary  Gill,           .......  500 

13,100 

Henry  Gibbi, 200 

Capt  Lawrence,  ...        -        -  500 

John  Hallett,  the  part  of  his  mother  and  aunt,  500 

Henry  Gibbs'  unmarried  sister,      -        -        .  lOO 

The  two  who  married  Northover,  each  25/L  50 

Peggy  Best, 200 

Jenny  Lawrences  children  equally,        -        -  200* 
John  Sutherlands  two  children,  William  and  Mary,    500 
This  is  for  Admiral  Ingram,  to  go  by  Sabines, 

R«  TbAT£R8. 

Jos.  Way,  Jun.  200t  in  trust 

Capt.  Lawrence. 

Sir  Evan  Nepeans^s 

The  Snaydons  to  be  guai^ded  against :( 

Henry  Gibbs,  Jun. 

Lawrence  family 

Capt.  Lawrence 

Peggy  Best,  suppose  3  childer 

rat 

Nancy  Knight,  no  child 
Jenny  left  two  children 
Fanny  Gibbs 

Mary  Sawkins. 

Further  Legatees, 
John  Budden,  Uploders 
John  Axe,  Loders, 
Henry  Gale,  Upton, 
John  Hallett,  Shipton. 

No.  6.  was  an  incomplete  testamentary  paper,  entitled  '<  An  account 
of  Richard  Traverses  relations,"  in  which  there  are  the  names  of  seyeral 
relations  and  other  persons,  with  sums  opposite  their  names, — and  at  the 
bottom  the  following  memorandum: — 

«  These  are  the  instructions  given  by  Bichard  Travers  to  GOes 
BusseUi  to  make  his  will  by  to-morrow  morning  J' 

No.  5.  was  a  fair  copy  of  No.  6. 

No.  1.  and  the  two  codicils  annexed  to  it  were  propounded  by  Mr. 
Strong  and  Mr.  Roberts.     No.  3.  and  No.  4.  by  Adm&al  Ingram;  and 

•  This  should  be  only  SOA  f  This  should  be  in  fulL 


p 
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No.  5.  and  No.  6.  by  Captaia  Lawrence.  There  were  several  other 
testamentary  papers  of  an  older  date  before  the  Court,  which  were  not 
propounded. 

Allegations  were  given  in  on  behalf  of  the  several  parties  contesting 
8uit|  and  witnesses  were  examined  upon  them.  There  was  full  proof 
of  the  due  execution  of  the  will  of  Jan.  9,  1804,  and  of  the  two  codicils 
annexed  to  it, — of  the  testator's  sanity  on  the  Slst  of  July,  1806,  the 
date  of  the  conditional  will,  and  of  his  dictation  of  No.  5,  the  last  testa- 
mentary paper. 

With  respect  to  the  other  points  of  the  cause;  Thomas  Marsh  deposed, 
<<that  he  went  to  see  Mr.  Travers  on  the  26th  of  July,  1813, — that  he 
found  him  confined  to  his  bed, — that  while  sitting  by  his  bed-side.  Ad- 
miral Ingram  and  Capt.  Lawrence  came  to  visit  him;  and  after  enquir- 
ing after  his  health.  Admiral  Ingram  almost  instantly  said,  <For  God's 
sake  do^iake  a  will,  that  the  one  in  my  hands  may  be  done  away  with, 
and  Mrs.  Roberts  and  myself  may  not  be  left  in  so  much  trouble  that 
we  shall  never  get  rid  of  as  long  as  we  live.'    Admiral  Ingram  then 
stated  to  all  present,  that  the  deceased  had  by  the  will  which  he  had 
made,  and  which  was  in  his  hands,  given  him  and.  Mrs.  Roberts  the 
power  to  give  away  all  his  property  as  they  liked.     He  then  strongly 
and  repeatedly  urged  the  deceased  to  make  another  will,  and  used  several 
arguments  and  persuasions  to  induce  him  so  to  do,  and  kept  desiring 
^  that  he  would  for  God's  sake  make  a  will ;'  by  which  the  deceased  seemed 
very  much  agitated  and  disturbed;  and  answered  that  he  would  make  a 
will,  and  would  send  for  Mr.  Russell,  (meaning  his  attorney,)  to  do  it; 
upon  which  the  deponent  offered  to  go  for  Mr.  Russell  for  him,  but  the 
deceased  declined  his  offer,  and  said  that  he  would  write  a  letter  to  him  . 
and  sent  a  boy  with  it,  or  to  that  effect:  and  a  pause  having  then  taken 
place,  without  a  word  being  uttered  by  any  one  for  a  minute  or  two, 
and  the  said  deceased  seeming  then  to  be  very  uneasy,  and  disturbed, 
and  restless,  and  his  face  having  flushed  up  as  red  as  fire,  he  then  said — 
^  I  want  Betty,  I  want  Betty,'  (meaning  his  maid-servant,  Betty  Bishop, 
then  Betty  Bagg,)  and  appeared  quite  anxious  to  get  rid  of  the  conver- 
sation*    And  thereupon  the  said  Admiral  Ingram,  Capt  Lawrence,  and 
the  deponent  left  the  room;  he,  the  deponent,  having  told  the  said  de- 
ceased, (when  he  was  about  so  to  leave  the  room,)  that  he  would  see  him 
again  to-morrow:  and  the  deceased  having  answered,  <Doso.'     And 
when  the  deponent  had  left  the  said  deceased's  room,  he  told  the  said 
Betty  Bishop,  then  Betty  Bagg,  (who  was  an  old  and  confidential  ser- 
vant of  the  said  deceased,  and  who  had  withdrawn  and  absented  herself 
from  the  room  whilst  the  aforesaid  persons  were  so  with  the  said  de- 
ceased,) that  her  master  wanted  her,  upon  which  he  had  no  doubt  but 
that  she  immediately  went  into  the  room  to  the  deceased.     That  on  the 
next  day  be  repeated  his  visit  to  the  deceased,  and  found  him  still  con- 
fined to  his  bed  and  Mrs.  Roberts  sitting  by  his  bed-side,  and  the  de- 
ceased said,  we  are  talking  over  things  I  wish  you  to  hear;  and  then 
entered  into  a  conversation  as  to  the  legacies  he  intended  to  leave  his 
relations,  and  named  many  of  them,  and  discussed  the  claims  they  had 
on  him,  and  mentioned  his  intention  to  give  other  legacies,  and  took  up 
a  paper  which  was  in  his  own  hand-writing,  and  which  was  a  list  of  such 
persons,  and  added  some  other  names  to  them."    And  he  says  that  he 
bad  engaged  in  this  conversation  with  the  deceased,  under  the  impress 
9um  that  he  had  no  other  will  than  that  which  Jidmiral  Ingram  had 
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spoken  of;  but  the  deceased,  at  this  particular  period  of  the  conversation, 
said,  "  /  have  a  will  by  me;  and  taking  xJf)  a  folded  paper  in  his  hand 
from  off  the  bedy  ^consisting  apparently  of  more  than  one  sheet  ofpct^ 
per  J  saidy  and  here  it  is;  if  I  die  I  shall  not  die  without  a  will;  but 
I  want  to  alter  some  things  in  it,  as  some  matters  have  occurred  sirice 
that  I  wish  to  provide  for^  and  I  want  to  do  something  for  my  poor 
relations:  and  you  see  if  I  could  give  Henry  Gibbs  arid  a  few  otJiera^ 
some  of  whom  he  namedy  the  value  of  100/.  a-piece  or  so,  what  good 
it  would  do  them.'* 

Betty  Bishop  deposed  to  the  visit  of  Admiral  Ingram  and  Captain 
Lawrence  on  the  26th  July,  1814;  and  said,  "that  after  they  were 
gone  the  deceased  called  to  her,  and  asked  her  why  she  had  not  come 
before  to  cut  off  the  tale  of  the  Admiral,  (meaning  the  said  Admiral 
Ingram)  <he  has  been  bothering  me  about  making  of  my  will;' — and 
the  deceased  seemed  very  cross  and  out  of  humour,  and  she  answered, 
*  Dear  Sir,  I  did  not  know  I  must  come  when  the  gentlemen  was  here/ 
And  the  deceased  replied,  <  You  know  it  is  my  particular  wish  for  you 
to  be  here:'  and  he  then  further  said,  ^I  don't  know  what  they  see  in 
me,  they  are  so  anxious  about  my  making  of  my  will.'  And  the  re- 
spondent then  further  answered,  and  said,  ^  It  is  nothing  but  right,  Sir; 
you  should  keep  a  will  by  you,  you  be'ent  dead  never  the  sooner,  and  I 
hope  there's  no  likelihood  of  death  now.'  And  he  the  said  deceased 
then  replied,  <I  have  got  a  will,  Betty;  but  I  wish  to  make  some  alte- 
rations upon  the  account  of  my  poor  relations.'  That  the  respondent, 
being  much  moved  at  such  the  deceased's  conversation,  went  for  a  mi- 
nute or  two  into  the  adjoining  room,  that  he  might  not  see  her  shed 
tears;  and,  on  her  then  returning  into  the  said  deceased's  room  almost 
immediately  afterwards,  he  said  to  her,  <  Betty,  I  would  have  you  kill 
a  couple  of  chickens.  I  think  to  send  up  Gill  this  evening  to  desire 
that  Mrs.  Roberts,  (meaning  the  aforesaid  Fanny  Roberts,)  will  come 
down  to-morrow,  and  to-morrow  I  think  to  write  over  to  Mr.  Russell, 
and  to  desire  that  he  will  come  over  and  see  what  we  can  do;'  meaning, 
as  the  respondent  understood  and  believes,  in  respect  to  his,  the  de- 
ceased's making  such  his  intended  alterations  in  his  will." 

Robert  Gill  deposed  to  the  deceased  giving  him  for  the  purpose  of 
getting  a  will  drawn  up; — to  his  requesting  him  to  call  on  Mrs.  Roberts 
on  the  evening  of  the  27th  of  July,  desiring  her  to  come  to  him  the 
next  morning,  and  assist  him  in  making  his  will;  to  his  sending  for 
Mr.  Russell,  his  attorney, — to  his  vexation  at  not  finding  Mr.  Russell, 
— and  to  the  deceased's  requesting  him  on  the  following  morning,  (the 
28th,)  in  the  presence  of  Mrs.  Roberts,  to  write  down  instructions  for 
his  will; — to  the  deceased's  dictation  of  these  instructions,  as  contained 
in  No.  6.; — to  his  reading  them  over  to  him, — and  to  the  deceased's  di- 
recting him  to  transcribe  them  fair; — ^and  to  his  approval  and  subscrip- 
tion of  the  copy  so  transcribed,  No.  5.; — and  to  the  deceased's  sajing 
that  <^Ae  hoped  he  should  live  till  the  next  mornings  that  he  might 
finish  his  wilU* 

Jenner  and  Lushington  for  No.  6. 

This  paper  contains  the  whole  wiH  of  the  deceased,  at  the  time  it 
was  written, — it  is  complete  as  far  as  it  goes; — we  propound  it  as  con- 
taining the  last  intentions  of  the  deceased,  prevented  from  formal  exe- 
cution by  the  act  of  God.  It  is  probable  the  deceased  intended  to  have 
added  the  disposition  of  his  real  estate  to  the  will  the  next  day;  but  this 
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does* not  vary  the  question; — the  paper,  as  far  as  it  goes^  is  complete; — 
it  is  substantive  in  itself,  and  fully. entitled  to  probate. 

•/Sdams  and  Cressweli  for  No.  3  and  No.  4. 

The  capacity  of  the  deceased  is  notaifected  beyond  lowness  of  spirits; 
— we  must  assume  that  the  instrument  was  executed  in  a  perfectly  sound 
inind;^t  was  dictated  with,  a  view  to  disputes  which  might  arise 
amongst  bis  relations; — whether  the  condition  be  fulfilled  or  not  is  im- 
material :f<-his  relations  harve  opposed  the  will,  and  there  has  been  suffi- 
cient dispute  about  it  to  satisfy  the  condition  at  all  events;— -but,  taking 
it  for  the  sake  of  argument,  that  the  condition  is  got  over,  the  deceas- 
ed recognized  this  paper  without  any  reference  to  the  condition,  when 
he  alluded  **  to  the  will  he  had  placed  in  •Admiral  Ingram^s  hands:^^ 
he  evidently  alludes  to  this,  as  making  the  will  of  1806  complete  in  its 
dispositions.  It  should  seem  from  the  evidence  of  Mrs.  Roberts  and 
Mr.  Marsh  that  there  was  a  complete  approbation  of  the  will,  without 
a  reference  to  any  condition.  No.  3  and  No.  4,  make  that  disposition 
alone  which  the  deceased  intended  to  complete. 

Stoabey  and  Phillitnore  for  the  will  of  1804,  and  the  two  codicils 
aanexed  to  it 

**JUP0HENT. 

Sir  John  Nicholl. 

The  facts  of  this  case  He  within  a  narrow  compass-^and  cannot  be  the 
subject  of  much  controversy. 

Mr.  Richard  Travers  died  in  July,  1813.  He  bad  been  in  business 
at  Bridport,  in  partnership  with  Mr.  Roberts,  and  had  amassed  a  con- 
siderable property  both  real  and  personal:  but  he  had  met  with  some 
ri»ks  in  the  course  of  his  business,  which  occasionally  affected  his  mind 
with  a  lowness  and  depression  of  spirits;  but  there  is  nothing  shown 
which  at  any  time  amounted  to  actual  insanity* 

Several  points  are  clQar;-^his  intention  to  die  testate, — for  there  are 
several  testamentary  papers  before  the  Court  of  anterior  date  to  the  will 
of  1804:  his  intention  to  make  a  disposition  of  his  property  amongst 
his  relations  and  friends  on  a  very  extensive  sca]e:-^and  also  his  inten- 
tion that  his  real  as  well  as  his  personal  property  should  be  subject  to 
this  distribution. 

There  are  three  parties  before  the  Court  propounding  severally  the 
following  testamentary  nets.  A  will  and  two  codicils  of  1804.  A  will 
of  1806  with  a  further  paper  of  directions.  A  paper  of  instructions  of 
July  28,  1814. 

The  first  is  propounded  by  the  two  executors  named  in  it,  Strong  and 
Roberts,  who  were  personal  friends  of  the  deceased.  The  factum  of 
this  will,  and  of  the  two  codicils  annexed  to  it,  is  not  questioned;  it  is 
executed  and  attested  in  the  usual  way— «-it  gives  all  his  property,  real 
and  personal,  in  trust,  to  pay  his  debts  and  legacies;  and  then  proceeds 
to  distribute  his  property,  by  legitcie^,  amongst  his  relations  and  friends, 
to  the  amount  of  upwards  of  fitxy;  and  afterwards  directs  that  if  the 
legacies  exceed  his  property  they  shall  be  proportionably  diminished; 
if  they  fall  short  of  his  property  they  shall  be  proportionably  increased; 
and  he  appoints  Roberts  and  Strong  executors.  Thus  this  will  is  a 
compleie  disposition  of  his  whole  property — real  and  personal: — it  is 
uncancelled;  and  must  operate  either  in  the  whole  or  in  part,  unless  it 
is  revoked  by  some  subsequent  act  of  legal  validity. 

Vol.  u  34 
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In  ISO^y  the  deceased  made  another  will  which  is  also  attested  bj 
three  witnesses.  This  is  propounded  together  with  another  paper 
which  I  shall  notice  hereafter,  by  Admiral  Ingram,  one  of  the  executors 
named  in  it  It  gives  all  his  property  to  MrS.  Ingram  and  Mrs.  Roberts 
to  be  at  their  sole  disposal  s^mong  his  relations  and  friends.  I'his  is  a 
strange  disposition:  and  there  is  a  very  singular  and  unusual  passage  in 
it;  viz.  "/  beg  to  observe  that  I  am  of  perfect  understanding.^^ 
This  was  probably  written  when  the  deceased  was  in  low  spirits;  and^ 
from  another  passage  in  it,  probably  when  he  was  under  some  irritation, 
and  when  he  had  heard  that  some  of  his  relations,  or  his  heir  at  law  had 
said  that  he  was  not  capable  of  making  a  will,  and  that  they  should  dis- 
pute his  former  will; — but  still  there  is  no  sufficient  ground  to  impeach 
the  sanity  of  the  deceased  at  this  time,  so  as  to  render  invalid  a  will  ex- 
ecuted regularly,  and  attested  by  three  witnesses;  more  especially  as  in 
a  subsequent  part  of  his  life  when  there  can  be  no  question  of  his  sanity, 
he  recognized  this  paper.  There  is,  however,  another  important  pas- 
sage in  this  will  which  gives  it  a  peculiar  character.  He  states  that  he 
makes  it  **  In  case  my  last  will  before  this,  wrote  with  my  own  hand^ 
and  witnessed  by  John  fVay  and  others^  should  be  by  any  of  my  rt' 
lations  disputed^ 

Perhaps  the  object  of  this  clause,  and  indeed  of  the  whole  will,  ig 
rather  to  hold  in  terrorem  to  his  relations,  "  If  you  dispute  what  is 
done,  or  are  dissatisfied,  these  friends  shall  have  power  to  controul  you, 
and  divide  my  property  among  you  in  their  discretion,"  trusting  that 
fhey  would  dispose  of  the  property  in  the  manner  mentioned  in  the 
other  will;  and  it  is  not  impossible  that  he  meant  it  as  an  additional  guard 
to  the  will  of  1804.  It  has  been  contended  that  this  clause  does  not 
render  it  a  conditional  will,  and  that  he  only  meant  to  assign  the  reason 
for  his  new  disposition; — but  this  Would  be  a  forced  and  strained  con- 
struction,— the  more  obvious  meaning  is  to  impose  a  condition,  and  that 
it  was  only  to  be  called  into  operation  in  case  his  relations  disputed  the 
will  of  1804: — I  hold,  therefore,  that  it  is  a  conditional  will,  and  neces- 
sary to  be  got  rid  of  either  by  converting  it  into  an  absolute  will  by  a 
subsequent  act,  or  by  satisfying  the  condition.  A  conditional  will  may 
be  converted  into  an  absolute  one;  and  it  is  for  the  Court  to  consider 
whether  the  paper  propounded  with  it,  or  any  other  paper  can  produce 
that  effect. 

From  1806  till  within  a  few  days  of  his  death  he  did  nothing  further 
towards  any  testamentary  act,  except  that  in  December,  1811,  he  wrote 
the  paper  D.  whichis  entitled,  "a  memorandum  for  making  my  will." 
It  contains  a  very  detailed  list  of  his  relations  and  friends  and  their  res- 
pective families,  but  no  sums  are  annexed  to  their  names;  and  it  also 
contains  some  calculations  of  his  property.  Admiral  Ingram's  name 
occurs,  not  as  an  executor,  but  among  the  list  of  his  friends.  This  pa* 
per  too  is  rather  contrary  to  the  tendency  of  the  conditional  will,  and 
implies  rather  that  he  himself  meant  to  do  an  act  of  distribution,  and  did 
not  mean  that  Admiral  Ingram  and  Mrs.  Roberts  should  have  the  dis- 
posal of  his  fortune. 

The  deceased  died  on  the  28lh  July,  1813.  On  the  preceding  Sun- 
day («.  e.  the  25th)  he  was  visited  by  Mr.  Roberts,  and  Mr.  Stronj^ 
the  two  executors  in  his  will  of  1804;  and  there  is  no  sufficient  reason, 
in  the  judgment  of  the  Court,  to  doubt  that  he  continued  his  confidence 
in  them  till  his  death.     He  said  nothing,  however^  to  them  about  any 


2  Phillimore^  294.  267 

io fended  alteration  in  his  wjU,  and  probably  had  given  up  all  thoughts 
of  making  a  new  will. 

On  the  following  day  (the  26th)  Admiral  Ingram  visited  him — he, 
having  had  the  conditional  will  of  1806  placed  in  hia  hands,  was  dis-» 
tressed,  as  he  naturally  might  be,  at  the  discretionary  power  vested  in 
him;  and,  perceiving  the  deceased  to  be  in  a  dangerous  state,  he  pressed 
him  to  make  a  new  will,  and  the  deceased  promised  him  so  to  do:  but 
it  certainly  is  highly  probable  that  he  would  not  have  done  it  unless 
urged  by  his  representations.  It  appears  from  the  evidence  of  Mr. 
Marsh  who  was  present,  and  Betty  Bishop,  that  the  deceased  was  dis* 
turbed  at  being  thus  pressed; — Marsh  oflfered  to  go  for  his  solicitor,  but 
he  declined  it.  On  that  evening  however  the  deceased  sate  down  to 
draw  a  paper  of  instructions  for  Admiral  Ingram  and  Mr.  Roberts, 
Mr.  Gill,  a  relation,  who  was  much  with  the  deceased,  found  him,  on 
the  evening  of  that  day,  with  a  table  and  writing  materials  before  him* 
Probably  he  was  engaged  in  writing  No.  4.;  for  he  asked  Gill  if  he 
knew  any  thing  about  the  Lawrence  family, — he  desired  Gill  to  call 
upon  Mrs.  Roberts,  who  was  co-executor  with  Admiral  Ingram,  and  to 
desire  her  to  call  the  next  day  to  assist  him  in  making  his  will. 

No.  4.  is  entitled  memoranda  made  this  2d  July  1813. 

Where  he  first  stopped  and  signed,  the  name  is  again  repeated. 

The  name,  however,  is  signed,  not  as  finishing  it,  but  as  authentica- 
ting it  as  far  as  it  had  gone. 

The  object  when  he  wrote  this  paper  was  to  rempve  the  condition;— 
he  had  not  completed  it;  many  persons  are  inserted  without  any  sum 
annexed  to  them.  It  is  incomplete,  and  unfinished — if  he  had  gone  on 
with  this  plan,  and  had  finished  No.  4,  as  a  complete  body  of  directions, 
and  afterwards  done  no  further  act,  it  might  have  been  a  question 
whether  the  conditional  was  not  converted  into  an  absolute  disposition, 
and  the  will  of  1606  completed  and  confirmed  by  such  an  act.-r-Because 
when  such  new  directions  for  an  entire  disposition  of  his  property  had 
been  given,  and  that  distribotion  was  to  be  made  by  Mr.  Ingram  and 
Mrs.  Roberts,  whatever  bis  original  intention  might  have  been,  and 
however  he  might  have  allowed  his  executor  to  distribute  his  property 
if  his  relations  disputed  his  will,  yet  now  he  had  made  a  new  distribu- 
tion for  himself,  which  superseded  the  former  disposition  made  in  1804. 

But  No.  4,  in  my  apprehension,  can  have  no  such  effect,  for  he  gives 
up  this  plan; — he.determines  on  making  an  entire  new  will; — he  makes 
out  an  entire  new  set  of  instructions;  and  there  is  not  the  least  allusion 
to  Admiral  Ingram,  or  Mrs.  Roberts,  when  the  appointment  of  the  ex- 
ecutors is  discussed.-^The  court  therefore  must  consider  No.  4.  as 
abandoned* 

On  the  morning  of  the  next  day  the  deceased  sent  a  note  to  M/.  Rus- 
sell, expressly  desiring  him  to  come  and  make  his  will.  About  one 
o'clock  he  received  a  note  from  Mr.  Russell  stating  that  he  could  not 
come  that  day,  but  that  he  would  be  with  him  on  tl)e  following  morning. 

Mr.  Gill,  who  as  well  as  Mrs.  Roberts  was  with  the  deceased  when 
this  answer  arrived,  says  the  deceased  was  very  uneasy  when  he  found 
Mr.  Russell  could  not  come,  and  at  the  delay  which  would  be  thereby 
occasioned  in  the  settlement  of  his  affairs;  and  said  he  wished  to  have 
them  settled,  while  Mrs.  Roberts  was  with  him  for  that  purpose.  And 
the  deceased  then  said  that  the  deponent  should  writedown  instructions 
for  Mr.  Giles  Russell  to  make  his  will  by;  and  ttien,  addressing  himself 
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to  the  deponent,  said  to  him,  <<Mr.  Gill,  you  must  write;"  or  words  to 
that  effect.  And  the  deponent  having  then  drawn  the  table,  on  which 
were  pens,  ink,  and  paper,  near  the  foot  of  the  bed,  the  deceased  pro- 
ceeded to  give  in  the  presence  and  hearing  of  this  deponent  instructions 
for  his  will  by  word  of  mouth  to  the  said  Mrs.  Fanny  Roberts  from  a 
paper  which  he  held  in  his  hand;  and  she  the  said  Mrs.  Roberts,  as  the 
deceased  gave  the  said  instructions,  repeated  the  same  to  the  deponent, 
who  in  the  like  order  in  which  the  said  instructions  were  so  given  by 
the  deceased  and  repeated  by  the  said  Mrs.  Roberts,  took  the  saiiie 
down  in  writing.  That  he  does  not  now  remember  the  said  Mrs.  Ro- 
berts having  at  the  time  deposed  of  asked  the  said  deceased  who  was  to 
be  his  executor,  and  the  deceased  answering  thatCaptain  Lawrence  should 
be  executor,  or  executor  in  trust  as  articulate;  but  he  is  quite  certain 
that  at  the  time  he  was  in  manner  hereinbefore  described  told  or  instruct- 
ed to  write  down  or  insert  the  legacy  of  five  hundred  pounds  to  Captain 
Lawrence,  he  was  at  the  same  time  told  or  ins'tructed  that  the  said  Cap- 
tain Lawrence  was  to  be  the  executor  in  trust  of  the  deceased's  said  in- 
tended will,  as  well  by  the  deceased  saying  so  in  the  deponent's  pre- 
sence and  hearing,  as  by  the  said  Mrs.  Roberts  repeating  the  same  to 
the  deponent;  and  he  therefore  wrote  a  memorandum  to  that  effect  in. 
the  same  line,  containing  the  said  intended  legacy  of  500/.  to  Captain 
Lawrence.  And  he  saith  that  he  was  interrupted  in  the  writing  the  in- 
structions by  going  to  dinner  with  the  said  Mrs.  Roberts,  and  by  several 
gmtlemen  calling  to  enquire  after  the  deceased:  but  the  said  Mrs. 
oberts  and  the  deponent  went  up  again  to  the  said  deceased  in  his 
bed-room  after  dinner,  and  after  the  said  gentlemen  had  left  the  house, 
to  finish  the  writing  the  instructions  for  the  deceased's  will,  which 
were  proceeded  with  and  finished  by  the  deponent;  and,  when  he  had 
finished  them,  he  read  them  all  over  to  the  deceased  in  the  presence  of 
Mrs.  Roberts,  who  expressed  his  full  approbation  of  the  same,  and 
said  it  would  do  very  well." 

The  account  thus  given  by  Mr.  Gill  is  in  its  general  substance  con- 
firmed by  Mrs.  Roberts,  as  far  as  she  was  present;  and  there  is  no  reason 
to  doubt  the  truth  and  correctness  of  this  relation,  or  the  full  testamenta- 
ry capacity  of  the  deceased;  for  though  he  was  agitated,  hurried,  and  ir- 
ritated, he  perfectly  well  knew  what  he  was  about,  and  dictated  these 
long  instructions: — it  is  impossible  then  to  doubt  that  this  paper,  as  far 
as  it  goes,  contains  the  last  intentions  of  the  deceased, — or  that  when  he 
dictated  these  legacies  he  intended  the  several  persons  named  to  take 
benefit  to  this  extent: — he  confirmed  these  intentions  by  signing  his 
name,  which  he  was  most  anxious  to  do;  he  was  fearful  that  he  should 
not  live  to  complete  the  act. — It  is  true  the  deceased  did  not  intend  this 
paper  to  be  his  will, — because  he  hoped  to  live  to  make  a  complete  dis- 
position of  his  property  by  Russell's  assistance:  but  the  act  of  God  inter- 
venes, and  the  will  is  prevented  by  the"  deceased's  death  from  being 
drawn  and  completed — To  contend  that  this  paper  cannot  operate  at  all, 
and  is  not  to  have  effect  as  far  as  it  goes,  would  be  to  bring  into  dis- 
cussion first  principles,  and  to  contend  against  the  uniform  decisions  of 
this  Court  as  far  as  its  records  are  preserved  and  handed  down  to  us. 

The  question  is,  whether  it  is  to  operate  solely — and  secondly,  if  not 
solely,  in  conjunction  witii  which  will?  whether  that  of  1804,  or  that 
of  1806? 

Th^  Court  is  of  opinion  that  it  is  not  to  operate  solely; — because  it 
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was  evidently  his  intentioti  to  have  given  further  instructions;  the  in- 
structions were  incomplete.  According  to  Fanny  Roberts^  the  deceas- 
ed only  directed  some  things  to  be  written  down, — her  impression  was 
that  he  meant  to  give  further  instructions  on  the  next  morning; — there 
are  memorandums  for  enquiries  to  be  made; — there  are  no  directions  re- 
apeeting  the  residue — nor  whether  the  legacies  were  to  be  diminished 
or  increased  in  case  the  property  should  be  too  little,  or  too  much: — 
there  are  no  directions  for  the  disposal  of  his  real  property,  though  it  is 
obv:ious  that  he  intended  to  render  it  subservient  to  the  payment  of 
his  legacies; — he  was  a  good  deal  hurried  also;  and  might  overlook  ma- 
ny persons,  even  with  the  assistance  of  the  papers.  There  are  persons 
benefitted  by  the  will  of  1804,  whom  there  is  no  reason  to  think  he 
would  pass  over.  In  short,  there  is  abundant  reason  to  conclude,  that 
though  he  signed  this  paper,  it  was  not  as  a  cdmplete  disposition  of  his 
property;  but  to  give  effect  to  it  as  far  as  it  went. 

Instructions  of  this  sort,  so  far  as  respects  the  question,  whether  they 
are  to  operate  as  an  entire  revocation  of  a  former  will,  or  to  be  taken  in 
conjunction  with  it,  are  very  different  from  the  case  in  which  they  are 
finished  and  delivered  over  to  the  drawer  of  the  will,  merely  to  prepare 
an  instrument  from  them. — It  is  a  rule  of  the  court  that  unfinished  in- 
structions, where  there  is  a  complete  will,  only  revoke  the  complete 
will  as  far  as  they  go; — they  are  not  a  codicil  to  be  taken  in  addition  to 
the  will:  but  revocative  as  far  as  they  go,  and  to  be  taken  in  conjunction 
with  the  will. — The  two  instruments  are  to  be  taken  as  containing  to- 
gether the  will  of  the  deceased.  If  this  principle  was  rightly  understood 
in  other  courts,  there  would  seldom  be  much  question  about  cumulative 
legacies ;»-for  where  a  paper  is  codicillary,  and  two  legacies  are  given 
to  the  same  person,  they  are  cumulative.  Where  instructions  are  pro- 
nounced for,  as  containing  together  9i  will,  that  is,  where  there  is  a 
complete  will,  and  an  instrument  intended  as  the  inception  of  a  new 
will,  but  not  completed,  the  latter  legacy  supersedes  and  revokes  the 
former,  and  is  substituted  in  the  place  of  it.  For  these  reasons  the  de- 
ceased, here  intei^ing  an  entire  new  will,  and  not  having  completed  it, 
but  having  proceeded  a  certain  length,  I  am  of  opinion  that  this  paper 
eannot  take  effect  alone,  nor  as  a  codicil:  but  must  be  pronounced  for 
together  with  a  former  will. 

The  question  then  comes  to  this,  which  is  the  former  will?  There  is 
BO  reference  in  the  instructions  to  Admiral  Ingram  or  Mrs.  Roberts, — he 
did  not  intend  that  they  should  have  the  disposition  of  his  fortune,  be- 
cause he  has  disposed  of  it  himself;  the  inference  is  that  the  deceased  had 
wholly  abandoned  the  conditional  will,  when  he  set  about  to  make  a 
new  will.  There  is  strong  evidence,  I  think,  that  the  deceased  consi- 
dered the  will  of  1804  as  his  operative  will  at  that  time,  from  what  he 
said  to  Mr.  Marsh  on  the  27th  of  July.  He  had  been  conversing  with 
him  for  some  time  respecting  the  disposition  of  his  property  among  his 
relations;  and  he  says,  that  ^'  he  had  spoken  to  the  deceased  under  the 
impression  that  he  had  no  other  will  than  that  which  Admiral  Ingram 
had  spoken  of  at  the  time  hereinbefore  deposed  of:  but  the  deceased  at 
this  period  of  the  conversation  said,  ^  I  have  a  will  by  me;'  and,  taking 
up  a  folded  paper  in  his  hand  from  off  the  bed  in  which  he  lay,  consist- 
ing apparently  of  more  than  one  sheet  of  paper,  said,  *  Here  it  is;  if 
I  diCy  I  shall  not  die  without  a  will;  but  I  want  to  -  alter  some 
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things  in  ii^  as  some  mailers  have  occurred  since  u>hich  I  wish  to 
provide  for.  ^ 

This  must  hare  referred  to  the  will  of  1804.  He  had  hot  Admiral 
Ingram's  will  in  his  possession:  the  will  of  1804  was  in  his  possession; 
it  did  consist  of  several  sheets  of  paper;  it  was  uncancelled; — his  de- 
claration to  Betty  Bishop  is  to  the  same  eflfect,  when  he  told  her  after 
Admiral  Ingram  and  Captain  Lawrence  had  left  him  on  the  26th  of 
July,  <<  I  don't  know  what  they  see  in  me,  that  they  are  so  anxious 
about  my  making  my  will.''  To  which  she  answered,  <<  It  is  nothing 
but  right,  Sir;  you  should  keep  a  will  by  you;  you  be'ent  dead  never 
the  sooner,  and  I  hope  there  is  no  likelihood  of  death  now."  To  which 
he  replied,  ^<  I  have  got  a  will,  Betty;  but  I  wish  to  make  some  altera- 
tions upon  the  account  of  my  poor  relations." 

This  can  only  be  construed  as  applying  to  the  will  of  1804.  The 
term  alteration  would  not  apply  to  the  will  of  1806: — the  evidence  of 
Gill  to  the  other  interrogatory  agrees  with  this. 

Here  is  a  direct  reference  to  the  will  of  1804,  and  the  codicil.  A 
recognition  of  it,  as  the  will  which  by  this  paper  he  wished  to  alter  in 
favour  of  his  poor  relations.  These  considerations  lead  to  the  conclu- 
sion that  he  considered  the  will  of  1804  as  his  subsisting  will. 

The  remaining  important  point  is  whether  the  condition  of  1806  is 
satisfied?  The  condition  in  itself  as  applied  to  a  whole  will  is  extraor- 
dinary. It  does  not  depend  upon  any  particular  events  as  in  case  he 
should  fall  in  action  or  the  like,  nor  upon  any  event  in  his  lifetime; 
but  upon  the  conduct  of  some  one  out  of  a  great  number  of  persons 
after  his  death;  and  the  peculiarity  is,  that  it  is  not  to  aflfect  the  inter- 
ests of  that  individual,  but  the  validity  and  effect  of  the  whole  will. 
As  far  as  my  observation  goes,  no  case  of  this  sort  has  ever  occurred. 
Where  a  condition  is  to  prevent  parties  from  asserting  their  legal  rights, 
the  law  does  not  favour  them,  even  though  they  anect  the  individual 
only  who  breaks  the  condition  When  a  legacy  is  given  on  condition 
that  the  legatee  shall  not  litigate  the  will,  the  cases  cited  by  the  counsel 
of  litigation,  where  there  has  been  probabilis  causa^show  that  it  has 
been  decided  to  mean  only  vexatious  litigations,  ilere  the  person 
would  not  only  forfeit  his  own  rights,  but  those  of  many  other  persons; 
— at  the  least,  the  case  would  require  such  a  condition  to  be  completely 
and  absolutely  satisfied.  What  has  been  done  here?  and  how  have 
these  relations  disputed  it?  Caveats  have  been  entered; — these  might 
be  for  the  purpose  of  protecting  the  will  of  1804,  instead  of  disputing 
it; — but  it  is  said,  the  proctor  on  the  other  side  declared  he  opposed  all 
the  papers; — but  this  he  retracted  the  next  court;  it  was  made  in  error, 
and  in  doing  it  he  exceeded  his  proxy; — the  court  cannot  consider  this 
act  as  such  a  disputing  of  the  will  of  1804  as  satisfied  the  condition  of 
the  will  of  1806,  and  destroyed  the  rights  of  all  the  legatees  under  the 
former  will. 

Upon  the  whole,  I  am  of  opinion  that  No.  5,  as  far  as  it  goes,  must 
be  carried  into  efiect.  That  paper,  however,  is  only  revocatory  pro 
tanto,  and  only  to  be  taken  in  conjunction  with  the  former  will.  I 
am  of  opinion  also,  that  the  will  of  1804,  with  its  codicil.^  is  to  be 
considered  as  the  former  will  with  which  No.  5  is  to  be  taken  in  con- 
junction. 

I  pronounce,  therefore,  for  the  will  and  codicils  propounded  by  Mr. 
Strong  and  Mr.  Roberts,  and  for  paper  ^o.  5,  propounded  by  Capuin 
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Lawrence,  as  together  containing  the  will  of  the  deceased;  and,  as 
CapL  Lawrence  is  dead,  I  decree  the  probate  to  Mr.  Strong  and  Mr. 
Roberts. 


ATKINSON  V.  Lady  ANNE  BARNARD.— p.  316. 

Residuary  legatees,  even  where  there  is  no  prospect  of  any  residue,  entitled  to 
an  administration  de  bonis,  in  preference  to  legatees  and  annuitants. 

Judgment. 

Sir  John  Nicholl. 

This  is  a  question  respecting  the  grant  of  an  administration  de  bonis 
of  Richard  Atkinson: — he  died  in  1785,  having  made  a  will,  in  which 
he  nominated  four  executors.  Probate  was  taken  by  all  of  them — they 
are  all  since  dead;  and  Mr.  Muir  the  surviving  executor  died  intestate, 
having  left  goods  unad ministered.  The  deceased  also  appointed  seve- 
ral residuary  legatees — eight  or  nine.  One  of  them  Mrs.  Jane  Atkin- 
son now  applies  for  an  administration  de  bonis;  and  in  the  ordinary 
course  she  would  be  entitled:  but  the  grant  of  it  is  opposed  by  £ady 
Anne  Barnard  and  Mr.  Michael  Atkinson^  who  are  not  residuary  lega- 
tees, but  who  are  legatees  and  annuitants.  Various  circumstances  have 
been  gone  into,  to  show  that  the  estate  would  be  more  properly  admi- 
nistered by  these  legatees  than  by  the  residuary  legatee.  It  is  said  the 
Court  has  a  discretionary  power  on  this  subject;  and  certainly  the  first 
thing  here  is  to  show  that  the  Court  has  exercised  a  discretionary  choice 
in  such  a  case. 

Between  the  widow  and  a  next  of  kin  there  are  many  instances  where 
the  Court  has  set  aside  the  widow,  though  the  ordinary  generally  gives 
it  the  widow.  So  also  between  diflerent  next  of  kin  and  between  seve- 
ral residuary  legatees,  where  the  parties  stand  upon  an  equality  of  right, 
the  Court  frequently  exercises  a  discretion. .  But  is  there  any  case  in 
which  a  residuary  legatee  has  been  set  aside  in  favour  of  a  mere  legatee? 
If  there  is  no  precedent,  I  should  be  unwilling  to  make  one,  unless 
under  very  extraordinary  circumstances. 

What  is  there  here  to  induce  me  to  take  this  novel  step?  Wh^t  are 
the  special  grounds  set  forth?  It  is  said  the  estate  is  insufficient;  that 
there  is  no  residue,  and  consequently  that  the  residuary  legatee  can 
have  no  interest.  If  this  ground  is  sufficient,  the  door  will  be  opened 
to  perpetual  applications,  and  endless  litigation,  which  will  bring  with 
it  great  inconvenience  from  the  delay  which  must  arise  in  the  grant  of 
administrations.  The  residuary  legatee  is  the  testator^s  choice;  he  is 
the  next  person  in  his  election  to  the  executors.  The  practice  goes  along 
with  that  preference.  The  case  of  Thomas  v.  Butler j  1  Ventris,  217, 
is  a  strong  confirmation  of  the  modern  rule.  But  in  the  present  case 
this  ground  is  done  away  by  another  consideration:  here  the  residuary 
legatees  are  legatees  also  and  annuitants  under  the  will;  it  is  impossible 
to  say  they  have  no  interest  in  making  the  best  of  the  estate; — it  hap- 
pens also  that  there  are  eight  other  annuitants  and  legatees; — who  also 
are  residuary  legatees,  and  entitled  to  a  preference  over  the  mere  lega- 
tee,— they  do  not  resist  the  grant  to  Mrs.  Jane  Atkinson; — but  Mr. 
Clayton  is  confided  in  by  them; — and  I  cannot  but  consider  that  by  not 
appearing  they  concur  in  the  appointment  to  Mrs.  Jane  Atkinson. 
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It  is  objected  that  Mrs.  Jane  Atkinson  resides  at  a  distance,  and  is  a 
spinster:  but  really  these  objections  are  ludicrous. 

Another  objection  made  is  that  the  executors  have  misconducted 
themselves;  that  they  have  not  paid  the  legacies,  and  that  they  have 
done  this  by  the  advice  and  under  the  management  of  Mr.  Clayton  their 
solicitor,  and  that  Mr.  Clayton  is  intended  to  be  employed  by  Mrs.  Jaoe 
Atkinson, — he  also  is  a  mortgagee  in  possession  of  certain  estates 
at  Jamaica,  and  the  brother-in-law  of  George  Atkinson,  one  of  the  ex- 
ecutors who  was  acting  trustee  and  executor  under  his  guidance  and  di- 
rection; and  that  he  never  for  twenty  years  made  any  settlement  of  his 
accounts.  If  the  Court  had  any  choice,  how  could  it  be  expected  to 
govern  itself  by  such  collateral  considerations?  If  the  mal-ad ministra- 
tion of  the  executors  is  any  ground,  and  the  fact  is  denied,  before  the 
Court  can  give  credit  to  it,  it  must  enter  into  an  investigation  and  exa- 
mination of  all  the  parts  of  the  transaction;  and  the  Court  must  do  this 
in  common  justice  before  it  affixes  a  stigma  on  the  conduct  and  memo- 
ries of  the  executor: — this  cannot  be  the  province  of  this  Court, — in  an 
attempt  so  novel,  which  would  go  to  set  aside  a  residuary  legatee  who 
has  not  acted  in  unity  or  conjunction  with  either  of  the  executors.  Sap- 
posiYig  however  that  Mr.  Clayton  will  in  efifect  have  the  management  of 
the  property,  as  may  possibly  be  the  case;  certainly  before  I  set  aside 
Mrs.  Jane  Atkinson  on  that  ground,  and  put  the  administration  into 
another  channel,  I  should  be  bound  injustice  to  go  into  an  examination 
of  this  whole  transaction; — ^and  a  suit  in  this  Court  merely  to  decide 
who  is  to  administer  would  become  as  long  as  a  suit  in  Chancery  to  set- 
tle all  the  intricate  concerns  of  this  estate.  These  accounts  and  intri- 
cate concerns  can  only  be  adjusted  in  a  Court  of  £quity, — indeed  there 
they  now  are,  and  only  wait  till  there  is  a  representation  which  has  been 
hitherto  delayed  by  an  opposition  to  the  usual  course  of  practice  in  this 
Court. 

Lady  Anne  Barnard  and  Mr.  Michael  Atkinson,  as  legatees  and  an- 
nuitants, must  have  the  means  of  calling  Mr.  Clayton  to  an  account, 
without  being  possessed  of  the  administration.  The  Court  of  Chance- 
ry is  alone  competent  to  settle  this, — it  is  said  this  could  be  done  more 
advantageously  by  the  administrator;  if  so,  it  would  be  more  disadvan- 
tageous to  the  other  party,  and  this  would  depend  on  the  question  of 
mal-administration. 

1  see  no  ground  for  this  step;-^Mrs.  Jane  Atkinson  is  entitled  to  this 
administration;  if  she  employ  an  improper  solicitor,  she  is  accountable 
for  it.  I  cannot  presume  that  she  will  not  do  her  duty:  I  cannot  super- 
sede her  right.  She  is  entitled  to  it  by  the  uniform  practice  of  the  court; 
and  to  her  I  shall  grant  it. 

Costs  being  prayed. 

Per  Curiam, 

The  court  certainly  does  not  wish  to  countenance  experiments  against 
the  usual  practice — but  I  rather  wish  the  parties  would  not  press  for 
costs  in  the  present  instance;  it  is  a  complicated  property,  and  of  great 
magnitude. 
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f 

BAYARD,  falsely  called  MORPHEW  v.  MORPHEW— p.  321. 
Hiillitf  of  mtttitge,  by  reaton  of  a  former  marriage,  eatabliahed. 


PBEROGATIVB  COURT  OF  CANTERBURY. 

a 

SUTTON  T.  DRAX.— p.  32$. 
A  legatee  entitled  to  have  his  escpenses  paid,  when  he  establiahes  a  paper. 


/ 


PASKE  T.  OLLAT.~p.  323.  J^  ^/o-       •  ^^ 

Where  a  legatee  is  the  writer  of  his  own  lepcy,more  than  ordinary  proof  of  the 

authenticity  of  the  will  is  called  for, 

JUDCIMKIVT. 

Sib  Josk  Nicboll. 

There  is  do  di£Bculty  whatever  in  the  decisioo  of  this  case;  bat  a  fea- 
ture occurs  in  it  of  a  nature  that  I  cannot  pass  over  without  notice. 
The  writer  of  the  will^  who  was  the  deceased's  attorney ,  is  himself 
Wnefited  under  it  to  a  considerable  amount.  The  Court  is  always  ex«* 
tremely  jealous  of.  a  circumstance  of  this  nature.  By  the  Roman  Law^ 
Dig.  lib.  34.  s.  8,  Qui  se  scrips! t  haeredem  could  take  no  benefit  under 
a  will.  By  the  law  of  England  this  is  not  the  case:  but  the  law  of 
England  requires,  in  all  instances  of  the  sort,  that  the  proof  should  be 
clear  and  decisive; — ^the  balance  must  not  be  left  in  equilibrio;  the  proof 
must  go  not  merely  to  the  act  of  signing  but  to  the  knowledge  of  the 
contents  of  the  paper.  In  ordinary  cases  this  is  not  necessary;  but 
where  the  person  who  prepares  the  instrument,  and  conducts  the  exe- 
cution of  it,  is  himself  an  interested  person,  his  conduct  must  be  watch- 
ed ae  that  of  ao  interested  person:— prc^riety  and  delicacy  would  infer 
that  he  should  not  conduct  the  transaction;  and  a  fortiori  in  a  case  where 
be  is  the  confidential  attorney  of  the  deceased; — and  where  the  benefit 
conferred  is  to  a  considerable  amount.  "*' 

The  presumption  and  onus  proband!  are  against  the  instrument:  but 
as  the  law  does  not  render  such  an  act  invalid,  the  Court  has  only  to 
require  strict  proof: — and  the  onus  of  proof  may  be  increased  by  cir- 
cumstances; such  as,  unbounded  confidence  in  the  drawer  of  the  will; 
— extreme  debility  in  the  testator; — clandestinity; — and  other  circu(n- 
stances  which  may  increase  the  presumption  even  so  much  as  to  be 
conclusive  against  the  instrument.  In  the  absence,  however,  of  any 
circumstances  of  this  sort,  the  demands  of  law  may  be  more  easily 
satisfied. 

These  are  the  principles  and  rules  handed  down  to  me  by  my  prede- 
cessors, and,  though  I  have  no  difficulty  as  to  the  proof  iki  this  ease,—* 
yet  the  feature  is  of  a  sort  that  I  was  unwilling  to  pass  over  without 
BOtice.    The  execuliob  here  is  attested  by  two  witnesses,  and  a  solici- 

Vol.  I.  35 


274  Ryan  v.  Ryan.  H.  T*  1816. 

tor,  who  all  depose  without  the  slightest  hesitation  as  to  capacity — ^tbere 
is  no  concealment  whatever: — ^Mr.  Golding  openly  before  the  witnesses 
refused  to  attest  the  willy  because  he  was  benefitted  under  it  Every 
possible  degree  of  caution  was  observed:  the  sister  of  Mr.  Goldioghas 
also  been  examined;— -she  proves  a  complete  case,  that  she  heard  the 
instructions,  that  they  originated  with  the  deceased,  and  were  a,8iirpri8e 
upon  the  drawer  of  the  will; — that  he  proposed  another  solicitor;  but 
the  deceased  refused  to  attend  to  this  suggestion.  A  very  careful  read- 
ing over  is  proved. 

Upon  the  whole  of  this  case  I  have  not  the  least  doubt  lyhatever  of 
the  perfect  capacity  and  free-agency  of  the  deceased;  and  I  am  bound, 
therefore,  to  pronounce  for  this  will. 


LANGMEAD  v.  LEWIS.— p.  325. 

Papers  which  may  be  of  a  testamentary  nature  not  to  be  withheld  from  the 
1  court. 

An  application  was  made  to  the  Court  to  direct  a  monition  against  an 
attorney  who  refused  to  deliver  a  paper  which  was  tn  his  possession, 
and  which  it  was  supposed  might  be  of  a  testamentary  nature. 

This  was  objected  to  on  the  ground  that  it  was  a  paper  which  had 
never  been  seen  by  the  deceased. 
.  Per.  CuHam. 

',  There  is  a  possibility  nevertheless  that  the  paper  may  be  of  a  testa- 
mentary nature;  it  tiiay  contain  instructions  drawn  up  in  the  :lifetime  of 
the  deceased, — it  must  be  produced. 
•   The  monition  was  decreed. 


CONSISTORY  COURT  OF  LONDON. 

DRONEY,  falsely  called  ARCHER,  v.  ARCHER.~p.  327. 

The  marriage  of  an  illegitimate  minor,  without  the  consent  of  a  guardian  ap- 
'    !  pointed  by  the  High  Court  of  Chancery,  annulled. 


•       •  ■ 


PREROGATIVE  COURT  OF  CANTERBURY. 

RYAN  V.  RYAN.— p.  332. 

Adipinistration  granted  to  a  second  -wife,   the  first  having  been  divorced  A 
'vinculo  by  a  royal  ordinance  in  Denmark,  the  parties  divorced  being  both 
Danish  subjects. 

Phtltp  RrAN,  an  Irishman  by  birth  but  for  many  years  domiciled  in 
Denmark,  and  a  resident  in  the  city  of  Copenhagien,  died  in  London  in 
June,  1808,  leaving  a  Widow  and  an  infant  daughter  by  her,  and  three 
daughters  the  o£f$pring  of  a  former  marriage. 
•  it  appeared.  4bat  on  the  drd  of  September,  ia03>  he  had  entered  into 
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a  contract  of  separation  with  his  first  wife;  and  that  on  the  85th  of  March, 
1807,  his  marriage  was  entirely  dissolved,  and  permission^  given  to  the 
parties  to  marry  again  by  an  ordinance  under  the  hand  and  seal  of  his 
Danish  Majesty.  On  the  5th  of  June  following  ha  executed  a  contr  ct 
of  marriage  with  Elizabeth  Ferrall  a  native  of  St.  Croix,  and  the  daugh- 
ter of  an  Irish  physician  domiciled  at  Copenhagen.  This  contract  was 
subject  to  the  confirmation  which  it  afterwards  received  of  the  king  of 
Denmark:  and  the  marriage  was  subsequently  had  under  the  authority 
of  a  royal  licence  dispensing  with  the  publication  of  banns,  and  the 
solemnization  of  it  in  a  church. 

Philip  Ryan  died  intestate,  (at  least  an  instrument  of  a  testamentary 
nature  which  he  left  behind  him  was  admitted  to  be  invalid,)  and  shortly 
after  his  death,  viz.  on  28th  June,  ISOS,  the  person  to  whom  he  waa 
last  married  applied  to  the  Prerogative  Court  of  Canterbury  in  the 
character  of  his  lawful  widow  and  relict  for  letters  of  administration  to 
his  goods,  chattels,  &c.  The  three  daughters  of  the  former'  marriage, 
who  were  minors,  appeared  by  James  Ryan  their  uncle  and  guardian, 
and  denied  the  interest  of  the  widow. 

The  proceedings  in  the  cause  were  delayed;  first,  by  the  war  which 
broke  out  between  Great  Britain  and  Denmark,  and  afterwards  by  the 
absence  of  some  of  the  parties  beyond  sea. 

Adams  and  Liishingtonfor  Mrs.  Ryan, 

No  counsel  appeared  on  the  other  side. 

JnP6M£l«T. 

Sir  John  Nicholl. 

I  think  this  Court  ought  not  to  make  any  further  difficulties  in  a  case 
in  which  the  widow  and  children  of  the  deceased  are  parties; — the  in- 
terest of  the  widow  was  denied — she  has  propounded  it,  and  I  think 
established  it  according  to  the  law  of  Denmark; — though  there  was  a 
former  marriage,  it  appears  by  the  evidence  of  the  Danish  lawyers,  that 
a  divorce  by  the  king  of  Denmark  is  a  divorce  a  vinculo  matrimdnii, — 
and  that  such  a  dissolution  of  an  existing  marriage,  is  good. 

Under  the  circumstances  of  this  case  I  think  the  proofs  sufficient,  the 
parties  being  both  domiciled  in  Denmark,  and  both  contracted  in  that 
country — whether  they  would  have  been  sufficient  in  a  matrimonial 
eause  it  is  not  necessary  to  decide;  but  on  the  mere  question  whether 
the  widow  shall  take  out  the  administration,  semper  prassumitur  pro 
matrimonio; — The  parties,  who  opposed  the  widow  at  first,  have  now 
withdrawn  their  opposition.  I  pronounce  for  her  interest,  guarding 
myself  against  it's  operating  in  the  same  way  in  a  matrimonial  cause, 
where  both  the  burthen  and  the  nature  of  the  proof  is  difierent — with 
these  cautions  and  lioiiitation^  I  pronounce  for  the  interest  of  the  widow. 


ARCHES  COURT  OF  CANTERBURY. 

CLARKE  and  CLARKE  v.  DOUCE  and  EAGLETON.— p.  335. 

A  suit  for  a  legacy  brought  by  legatees  against  an  executor.    The  demand  not 

substantiated. 
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A6G  v.  DAVIES,  falsely  calling  herself  A6G — ^p.  341. 

Kollity  of  marriage  pn  account  of  the  minority  of  the  wife>  not  ettablished. 


PREROGATIVE  COURT  OF  CANTERBURY. 

SIKES  and  BRODERICK  v.  SNAITH.— p.  351. 

An  allegation  propounding  instructions  committed  to  writing  during  lifetime  of 

the  testator,  out  neither  seen  by  him  nor  read  over  to  him,  admitted  to  proof. 
Instructions  committed  to  writing  during  the  lifetime  of  ^e  testator,  but  neter 
seen  by  Mm,  nor  read  to  him,  established  as  a  wilL 

On  the  14th  of  February,  1816,  Westgarth  Snaith,  Esq.,  a  banker  in 
Mansion  House  Street,  being  very  ill,  sent  for  Mr.  Walton,  his  solicit 
tor,  into  his  bed-room,  and  gave  him  detailed  instructions  for  making 
his  will.  Mr.  Walton  retired  into  another  room,  where  Mr.  Joshua 
Watson,  Mr.  Snaith's  brother-in-law,  was;  and  immediately,  in  hispre- 
eence,  committed  to  writing  the  heads  or  substance  of  the- instructions 
which  he  had  received,  and  then  proceeded  to  draw  up  a  will  from  them; 
— when  he  had  finished  it,  he  desired  Mr.  Watson  to  inform  Mr.  Snaith 
that  the  will  was  ready  for  execution,  and  to  ask  whom  he  would  have 
for  witnesses  besides  himself.  This*message  being  communicated  to 
Mr.  Snaith,  he  desired  that  two  of  the  clerks  in  his  banking  house^ 
whom  he  named,  should  be  called  up  for  that  purpose.  They  were  ae^ 
cordingly  sent  for; — and  Mr.  Walton  returned  to  the  bed-room  of  Mr« 
Snaith  with  the  intention  of  reading  over  the  will  to  him,  and  seeing  it 
signed  and  executed; — when  he  learnt  that  the  testator  had  been  seiaed 
with  a  violent  fit  of  vomiting,  which  had  reduced  him  to  so  languid 
and  insensible  a  state  as  to  render  him  uicapable  of  executing  his  will, 
or  of  doing  any  rational  act  In  this  state  Mr.  Snaith  continued  till 
bis  death,  which  happened  within  a  very  few  hours  from  that  time. 
The  will  drawn  up  by  Mr.  Walton  was  as  follows:-^ 

**  This  is  the  last  will  and  testament  of  me  Westgarth  Snaith,  of 
Mansion-house  street,  London,  banker.  I  give  and  bequeath  to  my 
dear  wife  Jane  Snaith,  for  her  own  use  and  benefit,  my  carriage,  car- 
riage-horses, and  harness;  and  also,  all  the  plate,  linen,  china,  books^ 
liquors,  (except  wines,)  and  spirits,  in  either  of  my  houses  in  Man- 
sion-house street,  or  Woodhouse,  in  the  parish  of  Wanstead,  Essex; 
Together  with  the  use,  free  of  taxes  and  outgoings,  for  the  period 
of  two  years  from  my  decease,  of  my  freehold  and  copyhold  house, 
lands,  and  premises  a9  Wanstead  aforesaid,  (our  residence,)  with  the 
use  of  the  live  and  dead  stock  there.  And  after  the  expiration  of 
such  two  years,  the  same  to  be  sold  by  my  executors  and  trustees, 
and  the  net  produce  carried  to  the  account  of  the  residuum  of 
my  estate  and  effects.  I  give  and  bequeath  to  my  nephew,  Mr. 
Thomas  Wilkinson,  all  the  household  goods  and  furniture  in  my  house 
in  Mansion-house  street.  I  give  and  bequeath  to  my  esteemed  rela- 
tives and  friends,  Joshua  Watson,  of  Clapton,  in  the  parish  of  Hack- 
ney, Esquire,  the  Reverend  Thomas  Sikes,  of  Guilsboro',  in  the 
eounty  of  Northampton^  and  William  Brodrick,  of  Gower  street,  in 
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the  county  of  Middlesex,  Enquire,  the  sam  of  three  hundred  pounds 
sterling  each  of  them.  And  1  do  hereby  nominate  and  appoint  them 
executors  of  this  my  will,  and  trustees  for  the  purposes  hereinafter 
mentioned.  And  as  to  all  the  rest  and  residue  of  my  estate  and  effects 
whatsoever,  whether  freehold,  copyhold,  or  personal,  I  give,  devise^ 
and  bequeath  the  same  unto  my  said  executors,  the  said  Joshua  Wat- 
son, Thomas  Sikes,  and  William  Brodrick,  their  heirs,  executors^ 
administrators,  and  assigns,  In  trust,  to  sell,  dispose,  collect,  and  re- 
ceive, and  to  invest  the  net  proceeds  thereof  in  their  names^  upon 
government  stocks  and  funds,  and  to  pay  the  income  and  produce  of 
one  full  third  part  of  such  my  residuary  estate  to  my  said  wife  dur- 
ing her  life.  And  to  pay,  transfer,  and  divide  the  principal  thereof 
after  the  decease  of  my  said  wife  to  and  equally  between  such  of  my 
children  as  shall  live  to  attain  the  age  of  twentjr^one  years;  and  the 
executors  or  administrators  of  such  of  them  as  shall  live  to  attain  that 
age,  and  die  in  the  lifetime  of  their  mother.  And  as  to  the  remain- 
ing two  third-parts  of  such  my  residuary  estate.  In  trust  to  pay^ 
transfer,  and  divide  the  same  to  and  equally  between  such  of  my 
children  as  shall  live  to  attain  the  age  of  twenty-one  years,  on  their 
respectively  attaining  that  age;  and  during  such  their  minorities  re- 
spectively, to  pay  to  my  said  wife  the  income  and  produce  of  each 
child's  share,  she  continuing  to  maintain  and  educate  them.  And  in 
case  of  her  decease  during  any  child's  minority.  In  trust,  to  pay  and 
•pply  the  income  and  produce  of  each  minor  child's  share,  or  a  com- 
petent part  thereof,  at  the  discretion  of  my  said  executors  and  trus- 
tees, for  or  towards  her  maintenance,  board,  and  education;  and  to  in- 
vest the  surplus,  if  any,  of  such  income  and  produce,  to  accumulate 
for  her  use  till  she  attains  the  age  of  twenty-one  years.  In  witness 
whereof  I  have  hereunto  set  my  hand  and  seal  this  fourteenth  day  of 
February^  One  thousand  eight  hundred  and  sikteen. 

L.  S. 
*^  Signed,  sealed,  published,  and  declared  by  the  said  testator 
Westgarth  Snaith,  as  and  for  his  last  will  and  testament,  in  the  pre- 
sence of  us,  who  in  his  presence,  at  his  request,  and  in  the  presence  of 
each  other,  have  subscribed  our  names  as  witnesses,  the  several  inter- 
lineations and  obliterations,  opposite  to  which  the  initials  of  our 
names  are  set,  being  first  made." 

Thi^  paper  was  propounded  in  an  allegation  by  the  executors,  and 
opposed  by  the  widow  of  the  deceased. 

Jenner  and  Dodson  for  the  will  propounded. 

Swabey  and  Daubeny  contra. 

Judgment. 

Sir  John  Nicholl. 

On  the  point  of  law  that  a  paper  can  be  pronounced  for  which  had 
never  been  seen  by  the  deceased,  or  read  over  to  him,  I  have  no  doubt: 
this  principle  was  recognized  in  the  case  of  Wood  v.  Wood,  Mich. 
T.  1811,  ante,  101;  in  which  all  the  necessary  instructions  having 
been  given  by  the  deceased,  and  reduced  into  writing  in  his  lifetime, 
probate  was  given  of  so  much  of  the  paper  as  was  shown  by  evidence  to 
be  exactly  conformable  to  the  instructions.  It  is  essential  that  it  should 
he  written  in  the  lifetime;  otherwise  it  would  be  a  mere  nuncupative 
willy  and  then  of  no  effect  under  the  statute.  It  has  been  argued  that 
there  lo^  here  mere  heads  of  instructions  committed  to  writing,  anS 


278  SiKES  V.  Snaith.  H.  T.  1816. 

that  neither  will  nor  instructions  have  been  read  over  to  the  dece^^ed. 
I  do  not  apprehend  that  the  law  requires  either  one  or  the  other.  The 
doctrine  of  this  Court  was  laid  down  in  Bury  v.  Bury^  Prerog.  Hilary 
Term,  1791,  where  instructions  were  established  on  satisfactory  proof 
that  they  had  been  reduced  into  writing  during  the  life  of  the  deceased. 
In  Box  V,  Weiherbyy  Prerog.  1804,  the  Court  said,  ^^  reading  over 
was  only  required  to  show  that  the  paper  was  conformable  to  inslruc" 
tions.     Here  the  evidence  leaves  no  doubt  as  to  the  intentions* " 

In  this  case  the  drawer  of  the  paper,  from  his  sending  to  the  deceased 
to  know  who  were  to  be  the  witnesses,  must  have  been  satisfied  that  he 
had  received  his  final  instructions; — two  of  the  clerks  out  of  the  bank- 
ing house  were  directed  to  be  called  up; — the  deceased,  before  they 
came,  was  seized  with  a  fit  of  vomiting,  from  which  he  did  not  recover, 
and  died  within  three  hours. 

This  is  a  proper  plea  to  go  to  proof  in  order  to  see  how  far  the  paper 
IS  drawn  up  in  conformity  with  the  instructions:  it  will  then  become  a 
question  of  fact  whether  the  will  is  made  according  to  the  directions 
given. 


The  cause  came  on  for  hearing  the  evidence  adduced  in  support  of 
the  aflegation. 

JUDGBIENT. 

Sir  John  Nicholl. 

The  law  was  fully  discussed'  on  the  admission  of  the  allegation.  I 
referred,  on  that  occasion,  to  several  cases.  I  have  since  taken  an  op- 
portunity of  looking  into  them;  and  I  find  a  series  of  cases  from  Gardr 
ner  v.  Smith  in  1727,  in  which  the  principle  has  been  established 
that  a  paper,  not  writteh  in  the  presence  of,  nor  read  over  to,  or  by  the 
testator,  may  yet  be  established  upon  clear  proof,  that  it  wss  written  in 
his  lifetime,  and  was  drawn  up  conformably  to  his  instructions,  the 
further  completion  being  prevented  by  the  intervention  of  incapacity; — 
at  the  same  time  that  the  rule  of  law  is  clear,  it  is  the  duty  of  the  Court 
to  look  cautiously  into  proof  of  the  facts  to  ascertain  that  the  paper  was 
actually  written  in  the  lifetime  of  the  party,  and  that  it  was  drawn  up 
by  his  directions. — Now,  therefore,  I  have  only  to  enquire  into  the 
mere  question  of  fact  whether  it  is  conformable  to  the  intentions  of  the 
deceased.  There  is  no  doubt  but  that  it  was  drawn  up  in  his  lifetime; — 
no  doubt  of  his  capacity; — no  doubt  of  his  volition; — none  of  the  gen- 
eral outline  of  his  intention.  The  only  doubt  suggested  is,  whether 
there  are  not  some  minute  and  subordinate  parts  of  the  will  not  accord- 
ing to  any  directions.  But  if  this  were  so,  the  Court  would  direct 
them  to  be  struck  out  as  not  proved; — from  the  evidence^  however, 
there  can  be  no  doubt  whatever  as  to  those  parts. 

The  deceased  was  dangerously  ill;  his  apothecary  advised  him  to  set- 
tle his  affairs;  Mr.  Watson,  his  brother-in-law,  gave  him  the  same  ad- 
vice. His  solicitor  was  sent  for,  and  left  alone  with  him;  and  instruc- 
tions were  given  him  for  drawing  the  will.  The  subordinate  parts,  on 
which  doubts  were  expressed  on  .the  admission  of  the  allegation,  are  . 
very  fully  explained  by  the  evidence,  especially  in  the  answers  to  the 
interrogatories.  Short  memoranda  or  heads  of  the  instructions  were 
first  taken  down  by  the  solicitori  and  afterwards  a  will  was  drawn  from 
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them  in  a  more  formal  shape.  The  will  is  merelj  an  arrangement  of 
his  property  between  his  widow  and  daughters;  something  difierent 
from  what  the  law  would  have  made,  and  suitable  to  the  condition  of 
all  parties. 

.  The  conduct  of  the  party  at  the  time  is  a  strong  corroboration  of  his 
impression.  Mr.  Walton  was  actually  proceeding  into  the  room  to 
have  the  will  signed,  when  the  deceased  was  seized  with  a  vomiting 
fit,  and  never  afterwards  had  capacity  to  complete  it.  If  the  deceased 
had  doubted  whether  the  attorney  had  completed  his  wishes,  he  would 
have  asked  questions  to  that  efiect:  but  he  was  quite  prepared  and  ready 
to  sign  the  instrument  as  soon  as  it  could  be  brought  to  htm.  Nothing 
bat  the  sudden  seizure,  or,  as  we  term  it,  the  act  of  God,  prevented  the 
execution:  if  the  Court  refused  to  pronounce  for  this  will,  it  would  de- 
feat the  final  intentions  of  the  deceased.  Adhering,  as  I  do,  to  the  rule 
laid  down  in  all  the  cases,  that  the  Court  must  proceed  with  great  cau« 
tion,  I  have  still  no  hesitation  in  pronouncing  for  the  paper. 


ARCHES  COURT  OF  CANTERBURY. 

The  Office  of  the  Judge  promoted  by  BLACKMORE  and  THORPE 

V.  BRIDER— p.  359.  7  T^C.^.  /^>. 

An  incestuous  marriage  annulled,  and  penance  enjoined  the  parties  to  it. 


PREROGATIVE  COURT  OF  CANTERBURY. 

GRIFFITHS  and  TRINDER  v.  BENNETT  and  TAYLOR.— p.  364. 
.Executrixes  pronounced  contumacious  for  not  brioging  in  an  inventory. 

Hannah  Bennett  and  Elizabeth  Tayfor,  the  daughters  and  two  of 
the  residuary  legatees  of  William  Jones,  instituted  proceedings  against 
their  sisters,  Mary  Griffiths  and  Anne  Trinder,  the  executrixes  of  their 
father's  will,  for  an  inventory. 

The  probate  of  the  will  had  passed  in  August,  1815,  and  the  inven- 
tory had  been  assigned  sinca  the  first  session  of  Hilary  Term,  1816;  and^ 
not  being  brought  in,  an  application  was  made  to  pronounce  Hannah 
Bennett  and  Elizabeth  Taylor  contumacious. 

Per  Curiam. 

Parties  must  not  hang  back  in  cases  of  this  description,  I  pronouncQ 
the  executrixes  contumacious. 


CONSISTORY  COURT  OF  LONDON. 

MEDDOWCROFT,  v.  GREGORY,  falsely  called  MEDDOWCROFT. 

p.  365. 

yhe  marriage  pf  a  minor  annulled  on  account  of  an  undue  publication  of  banni; 
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ARCHES  COURT  OF  CANTERBURY. 

GLUTTON  and  WALLER  t.  CHERRY.— p.  373. 

Not  necessary  in  all  cases  that  notice  should  be  given  of  the  specific  purpose  for 

which  a  palish  vestqr  is  convened. 


CONSISTORY  COURT  OF  LONDON. 

I 

LEITH  V.  CLIFF.— p.  389. 

In  answer  to  a  libel  in  a  suit  for  subtraction  of  tithes  it  is  not  sufficient  to  state 
deductions  generally;  they  must  be  specifically  set  forth* 


ARCHES  COURT  OF  CANTERBURY. 

BURNELL  V.  JENKINS.— p.  391. 

A  rector  held  not  to  have  been  let,  in  the  sense  of  the  3  and  3  Ed.  3.  in  the  car- 
lying  away  his  tithe*.    Sentence  of  the  Court  of  Llandaff  reversed. 


PECULIARS'  COURT  OF  CANTERBURY. 

DUNN  V.  DUNN.— o.  403. 


Adultery  proved  in  a  suit  for  a  separation  k  mensa  et  toro,  but  the  conduct  of  the 
husband  such,  as  to  bar  him  from  a  sentence  in  his  favour* 

John  William  Dunn  instituted  a  suit  against  Eliza^Papps  Dunn,  his 
wife,  for  a  divorce  i  mensa  et  toroy  by  reason  of  adultery.  It  appeared 
that  Mrs.  Dunn  eloped  from  her  husband  in  October,  1815,  with  Mr. 
Knightlcy  Musgrave  Clay; — that  she  was  brought  back  by  her  mother,  and 
reconciled  to  her  husband  on  the  Ist  of  November  following;  and  that 
on  the  4th  of  December  in  the  same  year  she  again  eloped  with  Mr. 
Clay.  There  was  su£Bcient  proof  of  the  adultery:  but  the  point  made  in 
the  case  was,  that  Mr.  Dunn,  by  his  negligence  and  connivance,  had 
barred  himself  from  any  title  to  the  remedy  he  claimed.  Mr.  Ciayy 
who  had  been  an  officer  in  the  same  regiment  (the  9th  Dragoons)  with 
Mr.  Dunn,  had  been  in  habits  of  intimacy  with  him  before  his  marriage, 
and  after  that  event  visited  frequently  at  his  house. 

The  fifth  and  sixth  articles  of  the  libel  pleaded,  «<  That  on  or  about 
the  I6th  day  of  October ^  in  the  said  year,  1815,  the  said  John  Wil" 
Ham  Dunn  went  to  London^  accompanied  by  his  wife,  the  said  Elixa 
Fapps  Dunn,  to  the  house  of  his  father,  Mr^  John  Dunn;  and  soon 
after  their  arrival  there  the  said  Eliza  Papps  Dunn,  in  the  absence 
of  her  said  husband^  quitted  the  said  house  in  a  hackney  €oa€h$  ani 
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did  not  return  th^th.  That  the  said  John  William  Dunn  being 
greatly  surprised  and  alarmed  at  the  sudden  disappearance  of  his 
said  vnfe,  made  the  most  diligent  search  and  enquiry  for  her,  and 
at  length  found  she  had  l^t  London,  but  was  unable  to  discover  to 
what  place  she  had  gone.  That  in  the  beginning  of  the  month  qf 
November  following,  Dorothy  Ann  Papps,  the  mother  of  the  said 
Eliza  Papps  Dunn,  having  received  intelligence  that  the  said  Eliza 
Papps  Dunn  was  residing  at  St.  Orner's,  in  France,  under  an  as- 
.sumed  name,  proceeded  thither,  where  she  found  the  said  Eliza 
Papps  Dunn,  and  the  said  Knightley  Mxisgrave  Clay,  living  and  co- 
habiting together  as  man  and  wife,  and  passing  by  the  names  of 
Mr.  and  Mrs.  Brown.  That  they  the  said  Knightley  Mu^grave 
Clay  and  Eliza  Papps  Dunn,  during  the  time  they  so  lived  together 
as  aforesaid,  frequently  slept  in  one  and  the  same  bed,  whereby  she 
the  said  Eliza  Papps  Dunn  committed  the  crime  qf  adultery.  That 
the  elopement  of  the  said  Eliza  Papps  Dunn,  as  before  pleaded,  was 
rqifresented  to* the  said  John  fVilliam  Dunn,  and  especially  by  the 
said  Dorothy  Ann  Papps,  not  to  have  arisen  from  any  criminal 
connexion,  but  to  have  been  occasioned  by  other  circumstances.  That 
the  said  John  fVilliam  Dunn,  being  deceived  by  such  false  represent 
tatians,  did,  vpontheentreatyof  the  said  Dorothy  Arm  Papps,  con^ 
sent  to  meet  her  and  the  said  Eliza  Papps  Dunn  on  their  land' 
ing  at  Dover  from  France,  and  accordingly  met  them  there,  on  or 
about  the  1st  day  of  November,  1815.  That  upon  such  meeting  tah^ 
ing  place  the  said  John  fVilliam  Dunn,  being  entirely  ignorant  of 
.the  adulterous  iutercourse  which  had  taken  place  as  before  pleaded^ 
was  induced,  at  the  earnest  entreaties  of  the  said  Dorothy  Ann  Papps 
and  his  said  wife,  (who  made  the  strongest  protestations  of  innocence 
as  to  any  adulterous  intercourse,  and  expressed  great  contrition  for 
her  misconduct  in  quitting  her  said  husband,  J  to  receive  her  back 
again;  and  they  then  returned  to  his  aforesaid  house,  at  Ham  Com- 
mon.^^ 

Dorothy  Ann  Papps,  the  mother  of  Mrs.  Duniiy  deposed,  ^^That  she 
was  at  the  house  of  John  William  Dunn,  Esq.  at  Ham  Common,  on  the 
16th  of  October,  1815; — that  on  the  morning  of  that  day  John  Wil- 
liam Dunn  and  Eliza  Papps  Dunn  left  their  house  to  visit  Mr.  Joho 
Duan,  his  father,  in  Bedford -street,  Covent  Garden.  About  seven  or 
eight  o'clock  the  same  evening  J.  W,  Dunn  returned,  accompanied  by 
his  father,  and  informed  the  deponent  that  his  wife  had  quitted  his  fa- 
ther's house  to  inquire  the  character  of  a  servant,  but  had  not  returned 
by  the  time  appointed  for  their  leaving  town;  and  that  he  had  been  to 
every  house  where  she  visited  in  London,  but  could  not  find  her.  He 
was  greatly  agitated,  and  intimated  to  the  deponeqt  his  apprehensions 
that  she  was  gone  off  with  Knightley  Musgrave  Clay.  The  deponent 
having  never  before  heard  any  suspicion  of  an  improper  attachment  be- 
tween her  daughter  Dunn  and  Knightley  Musgrave  Clay,  could  not  be- 
lieve that  there  was  any  foundation  for  these  apprehensions,  but  thought 
that  Eliza  Papps  Dunn  must  have  been  detained  at  some  friend's  house 
beyond  the  time  of  her  returning  hom.e;  and  she  therefore  left  Ham  that 
evening  and  came  to  London  in  search  of  her,  accompanied  by  Mr. 
Dunn.  She  called  at  the  house  of  every  friend  where  she  thought  it 
likely  that  her  daughter  might  be  found;  but  could  not,  nor  could  her 
husband  gain  any  intelligence  of  her,  until  about  a  week  or  ten  days  af- 
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terwardsy  when  a  letter  was  received  from  her,  a^ressed  to  Diana  An- 
drewS;  the  nursery-maid,  who  had  charge  of  the  children  at  Ham  Com- 
mon.    The  purport  of  it  was  to  make  inquiries  about  the  children,  and 
to  desire  Diana  Andrews  to  write  to  her  thereon,  and  it  stated  that  the 
said  Diana  Andrews  might  ascertain  how  to  direct  her  letter  to  her  by 
inquiring  at  Mr.  Mereweather's  in  Marl  borough-street.  She  accordingly 
went  to  Mr.  Mere  weather's;  and  having  understood  that  he  was  the 
friend  of  the  said  Mr.  Clay,  but  a  stranger  to  her  daughter,  the  depo- 
nent asked  him  for  Mr.  Clay's  address  instead  of  for  that  of  Mrs.  Dunn. 
Mr.  Mereweather  informed  her,  that  the  only  address  he  had  by  which 
to  write  to  Mr.  Clay,  was  that  of  *  Mr.  Browrij  St.  Omer^Sy  France,^ 
which  he  gave  her  on  a  piece  of  paper,  but  he  did  not  say  that  Mr. 
Clay  was  passing  under  the  name  of  Mr.  Brown.    The  deponent  com- 
municated this  address  to  Mr.   Dunn,  who,  thinking    it    likely   that 
some  intelligence  of  his  wife  might  be  gained  from  Mr.  Brown,  re- 
quested the  deponent  to  go  to  St.  Omer's  to  him,  which  she  consented 
to  do,  and  immediately  left  town  for  that  purpose.     Mr!  Dunn  accom- 
panied her  to  Dover,  where  he  remained,  and  she  proceeded  alone  to 
St.  Omer's.     She  arrived  there  about  five  o'clock  in  the  evening,  and 
stopped  at  an  hotel,  the  name  of  which  she  has  forgotten.    She  inquired 
at  the  hotel  fur  Mr.  Brown,  and  a  servant  showed  her  to  his  lodgings. 
On  inquiring  for  him  there,  the  servant  said  he  was  at  dinner; — but  the 
deponent  replied  that  she  was  a  friend  of  his,  and  she  followed  the  ser- 
vant into  the  dinner-room,  and  found  Mr.  Clay  and  Elliza  Papps  Dunn 
at  dinner  together.   The  deponent  reproached  them  with  their  conduct, 
called  the  said  Knightley  Musgrave  Clay  a  villain,  and  asked  her  daugh- 
ter how  she  could  think  of  leaving  her  husband  and  children.     In  re- 
ply to  which  Mr.  Clay  assured  her  that  he  meant  to  act  honourably  to- 
wards Mrs.  Dunn,  by  getting  a  divorce,  and  then  marrying  her; — ^and 
Mrs.  Dunn  said  nothing,  but  burst  into  tears.     The  deponent  insisted, 
upon  her  daughter  returning  to  England  with  her,  which  she  agreed  to 
do; — and  accordingly  left  the  room  with  the  deponent  to  pack  up  her 
things  for  that  purpose.     Mr.  Clay  expressed  his  intention  to   leave 
his  said  lodgings  likewise;  and  accordingly  proceeded  into  the  adjoin- 
ing room,  as  he  said,  to  pack  up  his  effects.      When  they  had  finished 
packing  up,  they  both  accompanied  the  deponent  to  the  hotel  where 
she  had  first  stopped;  where,  the  gates  of  the  town  having  been  by  that 
time  shut,  they  remained  that  night.     The  deponent  and  her  daughter 
slept  together,  and  on  the  following  morning  went  together  in  a  post- 
chaise  to  Calais,  to  which  place  they  were  accompanied  by  Mr.  Clay, 
who  went  alone  in  another  post-chaise:  but,  on  their  arrival  at  Calais, 
they  left  him,  and  the  deponent  and  her  daughter  went  alone  together 
to  Dover.   The  deponent  was  so  well  pleased  at  getting  her  daughter  to 
return  with  her  to  England  that  she  did  not  ask  her  any  questions  as  to 
the  circumstances  under  which  she  was  living  at  St.  Omer's.  When  she 
left  Dover  for  St.  Omer's,  Mr.  Dunn  said  he  would  remain  there  until 
her  return;  but  she  did  not  then  represent  to  him  that  the  elopement  of 
her  daughter  had  not  arisen  from  any  criminal  connexion,  but  had  been 
occasioned  by  other  circumstances,  as  articulate,  as  she  was  at  that  time 
ignorant  of  the  circumstances  under  which  such  elopement  had  taken 
place;  nor  was  it  in  consequence  of  any  such  representations  of  the  de- 
ponent that  the  said  J.  W.  Dunn  remained  at  Dover;  but  he  did  so  of 
his  own  accord,  and  he  requested  the  deponent  to  go  to  France  alone; 
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and,  if  she  succeeded  in  finding  Mrs.  Dunn,  to  return  with  her  to  him 
at  Dover.  The  deponent  and  her  daughter  arrived  at  Dover  on  the  1st 
of  November,  1815.  As  the  boat  in  which  they  were  approached  the 
shore  from  the  packet^  she  observed  Mr.  Dunn  walking  on  the  beach. 
The  said  Mrs.  Dunn  left  the  boat  first,  and  immediately  went  up  to  her 
husband,  and  they  walked  away  together.  The  deponent,  with  Major 
Grant,  a  friend  of  Mr.  Dunn's,  who  happened  to  come  to  England  in 
the  same  vessel,  followed  them  to  an  inn  at  Dover,  which  she  thinks 
is  called  The  Ship,  and  arrived  there  about  a  quarter  of  an  hour  after 
they  had  entered  the  same  together.  On  entering  the  inn  they  met 
Mr.  Dunn  alone  in  the  passage;  and  after  some  general  conversation 
Major  Grant  withdrew,  and  Mr.  Dunn  then  said,  *7  am  perfectly  sa^ 
tisjied  with  what  Eliza  has  told  me^  and  shall  ask  you  no  questions; 
it  has  made  me  very  happy;*  or  he  expressed  himself  in  words  to  that 
very  efiect,  as  near  as  the  deponent,  in  the  agitated  state  of  mind  in 
which  she  then  was,  can  now  recollect.  The  deponent  is  unable  to 
depose,  whether  or  not,  upon  this  occasion,  the  said  J.  W.  Dunn,  was 
ignorant  of  any  adulterous  intercourse  between  his  said  wife  and  the 
aforesaid  Knightley  Musgrave  Clay,  or  whether  she  made  any  protes- 
tations of  her  innocence  thereof,  and  expressed  great  contrition  for  her 
misconduct  in  leaving  her  said  husband;  or  whether  it  was  in  conse- 
quence of  such  protestations  and  contrition  that  he  was  induced  to  re- 
ceive her  back  again  as  articulate;  for,  after  expressing  himself  satisfied 
with  his  wife's  explanation,  the  deponent  thought  it  as  unnecessary  as 
unpleasant  to  touch  upon  such  a  subject; — but  she  says  that  she  did  not 
entreat  him  so  to  receive  her  back  again;  for,  however  grateful  she 
might  feel  towards  him  for  such  an  act,  and  however  desirous  that  it 
ahould  take  place,  she  should  not  have  thought  herself  warranted  in  at- 
tempting to  accomplish  it  by  any  entreaties  of  her's;  nor  should  she 
have  wished  it  to  take  place,  unless  at  his  own  spontaneous  desire.  The 
deponent,  and  Mr.  Dunn  and  his  wife,  left  Dover  as  soon  after  their  ar- 
rival there  as  the  horses  could  be  got  ready,  and  returned  to  the  house 
of  the  latter  at  Ham  Common." 

Isabella  Mary  Dunn,  (the  sister  of  the  husband,)  swore,  "That  after 
the  departure  of  Mr.  Dann  dnd  Mrs.  Papps  for  France,  she  remained  at 
his  house  at  Ham  Common  for  four  or  five  days  or  a  week;  and  about 
that  time  she  received  a  letter  from  her  brother  to  apprize  her  that  he 
and  his  wife  would  be  at  home  on  the  following  day.  The  deponent 
had  been  previously  desired  by  her  father,  in  the  event  of  Mrs.  Dunn's 
returning  home,  to  leave  the  house;  and  on  receipt  of  the  said  letter  she 
accordingly  did  so,  and  returned  home  to  her  father.  She  is,  therefore, 
unable  to  depose  what  were  the  representations  made  to  her  brother  on 
the  subject  of  his  wife's  elopement  by  Mrs.  Papps,  or  what  were  the 
protestations  of  innocence  made  to  him  by  his  wife,  or  what  was  the 
conduct  adopted  by  him  in  consequence  thereof,  except  that  in  the  letter 
received  by  her,  (the  deponent,)  he  mentioned  that  his  wife  was  inno^ 
cent;  and  he  afterwards  assured  the  deponent  that  she  was  so;  but  in 
what  terms  she  cannot  now  recollect,  as  the  deponent  said  very  little  to 
him  on  the  subject,  and  wished,  from  its  unpleasantness,  to  drive  it  from 
her  mind  as  well  as  from  his  as  much  as  possible.  She  has  since  burnt 
the  letter  received  from  her  brother:  but  she  thinks  she  can  recollect  the 
contents,  as  they  were  very  short.    They  were,  <  Dear  Isabella,  I  have 
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found  her^  and  she  is  innocent:  we  shall  be  home  to-uwrrow.     Tour^s 
affectionately  J  J.  fV.  Dunn;^  or  to  that  eBfecU" 

L'ushington  and  Meyrick  for  Mr.  Dunn. 

Swabey  and  Jennet  coDtra. 

Judgment. 

Sir  John  Nicholl. 

The  marriage  took  place  on  May  15,  1813:  the  parties  cohabited  at 
different  places,  and  had  two  children.  The  husband  was  an  officer  in 
the  army:  he  had  an  intimate  friend  Mr.  Clay,  an  officer  in  the  same 
regiment,  who  resided  with  his  mother  at  Ham  Common.  The  adultery 
is  charged  with  him;  and  it  is  fully  proved.  Mrs.  Dunn  twice  eloped 
with  him. 

But  the  material  point  is  whether  the  husband  is  entitle<l  to  relief  un* 
der  the  circumstances  stated  in  the  evidence.  Adultery  forgiven  is  no 
ground  of  separation — condonation  bars  sentence;  but  not  necessarily 
where  there  is  subsequent  adultery,  though  it  will  induce  the  Court 
to  look  with  particular  jealousy  into  the  case;  for  if  the  adultery  is  for- 
given with  such  extreme  facility  as  to  show  no  sense  of  injury,  and  no 
care  is  taken  to  prevent  it  from  happening  again,  then  the  husband  has 
no  ground  of  complaint,  for  he  has  encouraged  the  adultery  by  his  con- 
duct; volenti  non  fit  injuria;  and  Courts  allowing  such  facility,  instead 
of  beins  the  guardians  of  morality  encourage  corruption.  On  16th  Oct« 
1815,  the  husband  and  wife  went  to  town;  she  goes  out  on  some  pretence, 
and  does  not  return ;-^he  goes  back  to  Ham  Common.  It  does  not  ap- 
pear that  he  had  then  known  of  the  adultery;  but  he  intimated  his  ap- 
}>rehensions  that  his  wife  had  gone  off  with  Clay.  Something,  there- 
ore,  must  have  happened  which  he  had  observed  to  lead  his  mind  to 
this  suspicion.  A  vireek  or  ten  days  afterwards  the  nurse  receives  a  let- 
ter from  her,  telling  her  how  she  might  learn  where  to  address  her  by 
inquiring  at  a  place  named  in  London.  The  mother  goes; — finds  the 
person  mentioned,  whose  name  was  Mtreweather.  She  asks  for  the 
address,  not  of  M^s.  Dunn,  but  of  Clay;  it  is  giyen  to  Mr.  Brown^  at 
St.  Omer^s,  She  communicates  this  to  the  husband.  He  desires  her 
to  go  to  St.  Omer's; — she  goes; — he  goes  to  Dover,  and  waits  there;—- 
the  mother  finds  her  daughter  living  with  Clay ;— they  then  come  to  Cttr 
lais; — Clay  remains  there; — the  mother  and  daughter  return; — ^the  hus- 
band receives  her  at  Dover;-— he  could  not  but  knov^  that  she  had  been 
living  in  adultery  with  Clay.  The  mother  says  when  she  left  the  hus- 
band at  Dover  he  said  he  would  remain  there,  of  his  own  accord,  not  at 
any  suggestion  of  hers;  he  desired  her  to  go,  and  if  she  found  his  wife 
to  bring  her  to  Dover.  As  the  boat  approached  the  shore,  they  saw 
him  walking  on  the  beach.  The  wife  left  the  boat,  went  to  the  husband, 
and  they  walked  away  together:  the  mother  and  Major  Grant  followed 
them  to  the  Ship  Inn; — they  came  a  quarter  of  an  hour  after  them;— 
they  met  the  husband  in  the  passage; — he  addressed  her,  and  said  I  am 
perfectly  satisfied  with  what  Eliza  has  told  me; — I  shall  ask  you  no 
questions; — it  has  made  me  very  happy.  The  mother  does  not  know 
whether  he  was  ignorant  of  the  adultery,  or  that  the  wife  made  protesta- 
tions of  her  innocence:  for,  after  his  professing  himself  satisfied,  ahe 
thought  it  unnecessary  to  touch  on  the  subject.  The  mother  did  not 
intreat  him  to  receive  his  wife.  She  should  not  have  thought  herself 
justified  in  using  her  endeavours  for  that  purpose,  if  it  had  not  been  his 
own  spontaneous  desire.     Major  Grant  saw  the  mother  and  daughter 
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with  Clay  at  Calais;  came  with  the  mother  and  daughter.  The  husband 
wafl  walking  in  agitation  on  the  shore;  his  wife  went  to  him^  and  they 
walked  off  together. 

Here  the  husband  is  not  receiving  entreaties,  contrition,  or  explana- 
tion; but  his  conduct  is  that  of  a  husband  affectionately  receiving  a  vir- 
tuous wife; — such  would  show  agitation  when  she  approached;  there 
is  no  mark  of  a  husband  sensible  of  injury.  He  asks  no  question  of  the 
mother,  says  not  only  that  he  is  satisfied,  but  that  he  is  made  happy: 
there  must  have  been  some  new  arrangement  mentioned  to  him  which 
caused  this.  It  has  been  pleaded  that  the  mother  having  received  intel- 
ligence, went  to  St.  Omer's,  and  found  her  daughter  and  Clay  cohabiting 
as  Mr.  and  Mrs.  Brown,  as  if  it  was  a  discovery  of  the  mother's,  where- 
as it  appears  that  he  was  told  the  way  to  find  her  was,  to  address  Clay 
as  Mr.  Brown,  at  St.  Omer's; — that  he  was  deceived  by  false  represent 
tationSy  and  on  the  entreaty  of  the  mother  received  her.  This  is  all 
ialae.  That  he  was  entirely  ignorant  of  the  adultery,  though  he 
knew  she  had  eloped  with  Clay,  had  suspected  her  before;  and  she  was 
found  living  with  him.  That  she  protested  her  innocence,  and  en- 
treated him  to  receive  her.  If  this  had  been  proved,  condonation 
under  such  circumstances  would  not  bar  subsequent  adultery;— -but  none 
of  these  allegations  are  proved. 

The  very  circumstance  of  setting  up  ^  false^case  before  the  Court  war- 
rants every  suspicion; — there  is  no  trace  of  any  contrition; — of  any  in- 
junction of  the  husband's  in  the  way  of  caution  against  renewing  the 
correspondence  with  Clay.  He  suggests  and  writes  to  his  sister  that 
she  is  innocent;  it  is  impossible  he  could  have  believed  her  innocent;  his 
sister  did  not;  his  father  did  not,  for  he  required  the  sister  to  quit  the 
bouse  when  she.returned.  Three  days  afterwards  she  told  the  servants 
she  had  been  living  at  St.  Omer's  with  Clay; — she  did  not  pretend  inno- 
cence;— she  tells  this,  as  it  should  appear,  without  any  inducement. 
Clay  returned  to  London; — it  does  not  appear  what -caution  was  used, 
except  that  her  mother  was  living  there; — there  must  have  been  a  com- 
munication and  a  plan  laid; — within  five  weeks  Clay  comes  with  a  chaise 
to  the  neighbourhood,  and  they  go  off  again; — there  is  something  clan- 
destine, but  it  must  be  to  deceive  the  mother; — nothing  appears  that 
the  husband  did;  he  might  be  furthering  the  plan  and  giving  it  all  facili- 
ty. They  go  off,  intending  to  go  to  Scotland  by  water,  then  by  land; — 
they  go  to  Lincoln,  she  scarcely  conceals  herself;— she  goes  to  Birming- 
ham where  her  husband  had  gone  on  military  service; — comes  to  Lon- 
don;— writes  letters.  It  does  not  appear  that  she  had  any  Interview 
with  her  husband,  rather  the  contrary.  She  states  that  his  father  would 
throw  her  off  if  he  took  her  again,  not  showing  any  great  apprehension 
of  her  husband. 

There  was  a  suit  at  common  law,  but  no  defence; — no  suit  here  for 
nearly  six  months; — yet  no  appearance  of  any  difficulty  in  finding  her; — 
DO  defence  to  the  suit  except  by  the  counsel  stating  as  honourable  men 
the  difficulties  which  arise; — the  suit  may  be  collusion. 

The  mother  says  her  daughter  told  her  at  St.  Omer's  she  would  get  a 
divorce,  and  Clay  would  marry  her; — it  is  not  proved  that  this  plan  was 
communicated  to  the  husband,  and  was  what  made  him  happy;  but  it 
renders  the  Court  more  jealous;  whether  this  led  to  the  intended  jour- 
ney to  Scotland  to  get  a  divorce  more  easily; — to  the  suit  without  de- 
fence.   All  this  makes  the  Court  jealous  lest  it  should  be  made  a  party 


286  Methuen  v.  Methuen.  T.  T.  1817. 

to  a  plan  of  the  parties  to  get  a  divorce  to  marry  the  adulterer.  But  I 
do  not  decide  on  this  ground  but  on  the  total  failure  of  proof  of  the  fifth 
and  sixth  articles,  pleading  the  husband's  ignorance  of  the  adultery,  the 
contrition  of  the  wife,  and  the  inducements  used  to  persuade  him  to 
receive  her. 

On  the  whole  I  am  so  little  satisfied; — and  the  husband  comes  before 
the  Court  so  little  entitled  to  cast  off  his  wife,  that  I  shall  leave  him  to 
the  superior  Court  for  his  remedy, — pronounce  that  he  has  failed  in 
proof,^-and  dismiss  his  wife  from  this  suit(a) 

(«)  Decree  reversed  by  the  Delegates,  See  vol.  3.  p.  6, 


PREROGATIVE  COURT  OF  CANTERBURY. 

METHUEN  V.  METHUEN.— p.  416. 

A  codicil  virtually  revoked  by  another  codicil  of  a  subsequent  date,  there 
no  express  words  of  revocation  in  the  latter  instrument. 

Paul  Cobb  Methuen,  of  Corsham  Hall,  in  the  county  of  Wiltsi, 
died  on  the  15th  of  September,  1816,  leaving  four  sons  and  four  daugh- 
ters.    Of  the  daughters  two  were  single,  and  one  was  married  to  the 
Honourable  General  De  Gray,  and  another  to  Lord  Edward  O'Bryen. 
The  following  testamentary  papers  were  found: — 
A  will  dated  12th  of  October,  1809. 
A  codicil  dated  14th  of  April,  1812. 
A  codicil  dated  10th  of  May,  1813. 
A  codicil  dated  1st  of  April,  1815. 

The  only  question  in  the  case  was  as  to  the  validity  of  the  codicil  of 
10th  of  May,  1813.  This  codicil  was  propounded  by  the  widow  of  the 
deceased  who  was  the  universal  legatee  for  life  named  in  it,  and  oppos- 
ed Mr.  Paul  Methuen  the  eldest  son  of  the  deceased,  and  the  residuary 
legatee  named  in  the  will,  who  prayed  probate  of  the  will  and  the  other 
codicils: — the  ground  of  opposition  to  the  codicil  in  question  was,  that 
it  had  been  virtually  cancelled  by  a  codicil  of  a  subsequent  date,  viz. 
that  of  the  Ist  of  April,  1815. 

The  two  codicils  were  as  follows: — 

**  A  codicil  to  be  annexed  to  the  last  will  and  testament  of  me, 
Paul  Cobb  Methuen,  of  Corsham  House*  in  the  county  of  Wilts, 
Esquire,  which  will  bears  date  the  twelfth  day  of  October,  one  thou* 
sand  eight  hundred  and  nine. 

*^  Whereas,  I  the  said  Paul  Cobb  Methuen,  have,  in  and  by  my 
said  will,  with  respect  to  the  sum  of  fifteen  thousand  pounds,  the 
money  by  my  marriage  settlement  stipulated  to  be  set  apart  as  the 
portions  of  my  younger  children,  directed  that  the  same  should  be 
equally  divided  between  such  of  my  daughters  as  shall  be  living  at 
my  decease  (except  my  eldest  daughter  now  the  wife  of  Lieutenant 
General  De  Grey)  and  I  have  also  by  my  said  will  directed  Frederic 
Lord  Boston,  and  Sir  Thomas  Gooch,  Baronet,  trustees,  in  my  said 
will  named,  to  raise  out  of  my  personal  estate  and  effects,  after  pay- 
ment of  my  funeral  expenses,  debts^  and  legacies,  the  sum  of  six 
thousand  pounds,  in  trust  to  pay  the  same  to  all  and  every  my  daugh- 
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ter  and  daughters  lawfully  begotten  or.  to  be  begotten  (except  my 
said  eldest  daughter  Matilda  De  Grey)  who  shall  be  living  at  the  time 
of  my  decease  or  born  after  wards,  in  equal  shares  if  more  than  one; 
and  if  but  one  to  such  only  daughter  at  the  days  and  times  therein- 
mentioned.  And  I  did  also  in  and  by  my  said  will  further  direct 
that  the  interest  and  dividends  of  the  said  sum  of  six  thousand  pounds 
should  be  by  the  trustees  in  my  said  will  named  applied  for  and  to- 
wards the  maintenance,  education,  and  benefit  of  my  said  daughters 
until  their  respective  portions  became  payable.  Now  in  addition  to 
and  for  a  further  provision  for  my  daughters  Gertrude  Grace,  Cathe- 
rine Matilda,  and  Cecilia  Penelope  Meihuen,  and  also  for  my  said 
daughter  Matilda  De  Grey,  and  likewise  as  and  for  a  further  provi- 
sion for  my  dear  wife  Matilda  Methuen,  I  do  hereby  further  direct 
the  said  Frederic  Lord  Boston  and  Sir  Thomas  Gooch  to  raise  out  of 
my  said  personal  estate  and  effects,  after  payment  of  my  funeral  ex- 
penses, debts,  legacies,  the  further  sum  of  twelve  thousand  pounds 
of  lawful  money  current  in  Great  Britain,  within  eight  months  next 
after  my  decease,  and  to  pay  and  apply  the  said  sum  of  twelve  thou- 
sand pounds  unto  my  said  wife,  whose  receipt  shall  be  a  discharge 
for  the  same;  which  said  sum  of  twelve  thousand  pounds  so  to  be 
further  raised  as  aforesaid  1  do  hereby  give  and  bequeath  unto  my 
said  wife,  upon  trust  that  my  said  dear  wife  do  and  shall  place  out 
the  same  at  interest  on  government  or  such  other  security  or  securities 
as  she  shall  approve,  and  take  and  receive  the  interest  and  dividends 
thereof  from  time  to  time  as  the  same  shall  become  due  and  payable, 
to  and  for  her  own  proper  use  and  benefit.  And  upon  this  further 
trust  and  confidence  that,  immediately  upon  and  after  the  decease  of 
Diy  said  wife,  the  said  principal  sum  of  twelve  thousand  pounds,  and 
all  interest  and  dividends  due  thereon,  shall  be  paid  and  applied  unto 
and  amongst  ail  and  every  my  said  four  daughters  Gertrude  Grace, 
Catherine  Matilda,  Cecilia  Penelope  Methuen,  and  Matilda  De  Grey, 
in  such  shares  and  proportions,  and  at  such  time  and  times,  as  she, 
my  said  wife,  shall  by  any  deed  or  deeds,  writing  or  writings,  to  be 
by  her  duly  executed  and  credibly  attested,  or  by  her  last  will  and 
testament  in  writing,  or  any  codicil  or  codicils  thereto  to  be  executed 
and  attested  as  aforesaid,  £hall  give,  direct,  and  appoint  the  same. 
Provided  nevertheless  that  the  portion  or  portions  so  to  be  given,  di- 
rected, aodl  appointed  by  my  said  wife  as  aforesaid,  shall  be  the  sole 
property  of  my  said  several  daughters,  and  independent  of  any  of 
their  husband  or  husbands,  and  her  or  their  receipt  or  receipts  alone 
shall  be  a  sufficient  discharge  or  discharges  for  the  same;  and  also 
upon  this  further  condition,  that  on  the  decease  or  deceases  of  all  or 
any  of  my  said  daughters  without  leaving  legal  issue,  then  and  im- 
mediately after  such  her  or  their  decease  or  deceases  the  share  or 
shares  of  her  or  them  as  aforesaid  shall  be  paid  and  applied  unto  my 
eldest  son  Paul  Methuen,  his  executors,  administrators  and  assigns; 
and  in  case  all  or  any  of  my  said  four  daughters  shall  happen  to  die 
before  my  said  wife*  then  and  in  such  case  upon  trust  that  the  share 
of  her  or  them  so  dying  in  the  life-time  of  my  said  wife  as  aforesaid, 
shall  devolve  to  and  be  paid  and  applied  unto  my  said  eldest  son  Paul 
Methuen,  his  executors,  administrators  and  assiigns.  In  witness 
whereof  1  lyive  to  this  my  codicil  contained  in  two  sheets  of  paper, 
set  my  hand  and  seal,  (that  is  to  sny,  aiy  seal  to  the  ribbon  which 
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affixes  the  same  together, .  and  my  hand  at  the  bottom  of  the  first 
sheet  thereof,  and  my  hand  and  seal  to  this  second  and  last  sheet 
thereof))  this  10th  day  of  May,  in  the  year  of  our  Lord  One  thou- 
sand eight  hundred  and  thirteen/ 

<'  Paul  Cobb  Mx'^huen,  L.  S. 
/<  Signed,  sealed,  published  and  declared, 
by  the  said  Paul  Cobb  Methuen,  as  and 
for  a  codicil  to  his  last  will  and  testa- 
ment, in  the  presence  of  us,  who  have 
hereunto  subscribed  our  names  as  wit- 
nesses thereto  in  his  presence,  and  in 
the  presence  of  each  other, 

<<  John  Merewether,  Attorney,  Calne. 
<^  Anthony  Cooper,  butler  to  testator. 
<<  William  Eadie,   footman  to    Mr.   Paul 
Methuen.'* 
'<  A  codicil  to  be  annexed  to  the  last  wilf  and  testament  of  me  Paul 
Cobb  Methuen,  of  Corsham  House,  in  the  county  of  Wilts,  Esquire, 
which  will  bears  date  the  twelfth  day  of  October,  One  thousand  eight 
hundred  and  nine.-' 

<<  Whereas  I,  the  said  Paul  Cobb  Methuen,  in  and  by  my  said  will, 
with  respect  to  the  sum  of  fifteen  thousand  pounds,  the  money  by  my 
marriage  settlement  stipulated  to  be  raised  for  the  portions  of  my 
younger  children,  and  disposed  of  by  me  as  I  should  by  deed  or  will 
direct  or  appoint,  have  directed  and  appointed  that  the  same  should 
be  equally  divided  between  such  of  my  daughters  (my  son  being 
otherwise  provided  for)  as  should  be  living  at  the  time  of  my  decease, 
(except  my  eldest  daughter  Matilda,  now  the  wife  of  Lieut.  Gen.  De 
Grey.)  And  whereas  I  have  by  my  said  will  also  directed  the  Rt 
Hon.  Frederic  Lord  Boston  and  Sir  Thomas  Gooch,  Bart,  trustees 
in  my  said  will  named,  to  raise  out  of  my  personal  estate  and  effects, 
after  payment  of  my  funeral  expenses,  debts,  and  legacies,  the  sum 
of  six  thousand  pounds,  in  trust  to  pay  the  same  to  all  and  every  my 
daughter  and  daughters,  lawfully  begotten,  or  to  be  begotten,  (except 
the  said  Matilda  De  Grey,)  who  should  be  living  at  the  time  of  my 
decease,  or  born  afterwards,  in  equal  shares,  (if  more  than  one,  and  if 
but  one  to  such  only  daughter,)  at  the  days  and  times  therein  men- 
tioned; and  I  did  also  in  and  by  my  said  wilt  further  direct  that  the 
interest  and  dividends  of  the  said  sum  of  six  thousand  pounds  should 
be  by  my  trustees  in  my  said  will  named  applied  for  and  towards  the 
maintenance,  education,  and  benefit,  of  my  said  daughters,  until  their 
respective  portions  should  become  payable.  And  whereas  since 
making  my  said  will,  and  by  a  certain  indenture  of  demise  bearing 
date  the  3l8t  day  of  March  last,  made  or  mentioned  to  be  made  be- 
tween me  the  said  Paul  Cobb  Methuen,  of  the  first  part;  and  one 
of  my  said  daughters,  namely,  Gertrude  Grace  Methuen,  of  the  se- 
cond part;  the  Ut.  Hon.  Edward  O'Bryen,  commonly  called  Lord 
Edward  0'Br3'en,  of  the  third  part;  and  Lord  Jam^s  O'Bryen,  Giffin 
Wilson,  Esq.  the  Rev.  Thomas  Anthony  Methuen,  and  John  An- 
drew Methuen,  Esq.,  therein  more  particularly  described,  of  the 
fourth  part;  in  contemplation  of  a  marriage  intended  to  be  shortly 
had  and  solemnized  between  the  said  Lord  Edward  O'Bryen  and 
my  said  daughter  the  said  Gertrude  Grace  Methuen  secured  and  as- 
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sured  as  and  for  a  marriage  portion  for  my  said  daughter  Gertrude 
Grace  Methueni  the  sum  of  ten  thousand  pounds  of  lawful  money  of 
Great  Britain,   to  be  paid  Lord  James   O'Bryen,    Giffin 'Wilson, 
Thomas  Anthony  Melhuen,  and  John  Andrew  Methuen,  their  ex- 
ecutors, administrators,  and  assigns,  upon  and  under,  and  subject  to 
the  several  trusts,  proyrsos,  conditions,  and  agreements,  as  are  men- 
tioned, expressed,  and  declared  in  and  by  a  certain  indenture  of  set- 
tlement bearing  even  date  with  the  said  recited  indenture  of  demise, 
and  made  or  mentioned  to  be  made  between  the  said  Lord  Edward 
O'Bryen  of  the  first  part;  I,  the  said  Paul  Cobb  Methuen  and  my 
said  daughter  Gertrude  Grace  Methuen,  of  the  second  part;  and  the 
said  Lord  James  O'Bryen,  Giffin  Wilson,  Thomas  Anthony  Methuen, 
and  John  Andrew  Methuen  of  the  third  part.     Now  I,  the  said  Paul 
Cobb  Methuen,  in  consideration  of  such  provision  so  made  to  and 
for  ,my  said  daughter  Gertrude  Grace  Methuen,  do  hereby  revoke, 
annul,  and  make  void  the  said  direction  and  appointment  so  by  me 
before  made  in  and  by  my  said  will  or  otherwise  with  respect  to  the 
said  several  sums  of  fifteen  thousand  pounds  and  six  thousand  pounds, 
so  far  only  as  respects  my  said  daughter  Gertrude  Grace  Methuen, 
and  her  said  share  or  proportion  of  the  same  respectively,  but  not 
further  or  otherwise  with  respect  to  my  said  other  daughters,  (except 
the  said  Matilda  De  Grey)  and  also  except  as  to  one  thousand  pounds, 
part  of  the  said  sum  of  six  thousand  pounds.     And  I  the  said  Paul 
Cobb  Methuen,  do  by  this  my  said  codicil  request  and  direct  the  said 
Frederic  Lord  Boston,  and  Sir  Thomas  Goocn,  Bart,  to  raise  the  sum 
of  five  thousand  pounds  only,  instead  of  six  thousand  pounds,  in  the 
manner  directed  by  my  said  will  as  aforesaid,  and  to  pay  and  apply 
the  same  in  the  manner  also  directed  by  my  said  will,  (except  as  to 
the  said  Matilda  De  Grey  and  Gertrude  Grace  Methuen.)     And  I 
the  said  Paul  Cobb  Methuen  do  also  by  this  my  said  codicil,  as  a 
further  provision  for  my  s^aid  daughter  Matilda  De  Grey,  hereby 
further  direct  the  said  Frederic  Lord  Boston^  and  Sir  Thomas  Gooch, 
Bart,  to  raise  out  of  my  said  personal  estate  and  effects  after  payment 
of  my  funeral  expenses,  debts,  and  legacies,  the  further  sum  of  three 
thousand  pounds  of  lawful  money  of  Great  Britain,  within  eight 
months  next  after  my  decease,  and  pay  and  apply  the  same  unto  my 
said  daughter  Matilda  De  Grey,  to  and  for  her  own  proper  use  and 
benefit     A  nd  I,   the  said  Paul  Cobb  Methuen,  do  by  this  my  said 
codicil,  as  a  further  provision  for  my  said  dear  wife  Matilda  Methuen, 
give  and  bequeath  to  her  one  annuity  or  yearly  sum  of  six  hundred 
pounds  of  lawful  money  of  Great  Britain,  to  be  paid  to  her  and  her 
assigns  by  two  equal  half-yearly  payments  in  the  year,  for  and  during 
the  term  of  her  natural  life,  to  and  for  her  and  their  own  proper  use 
and   benefit,  the  first  payment  thereof  to  begin  and  be  made  im- 
mediately upon  and  at  the  expiration  of  six  months  next  after  my 
decease;  and  1  do. hereby  charge  and  make  liable  all  and  singular  my 
estates  both  real  and  personal,  with  the  payment  of  the  said  annuity 
so  by  me  by  this  my  codicil  given  and  bequeathed  to  my  said  wife  as 
aforesaid.     In  witness  whereof  I  have  to  this  my  codicil  contained  in 
four  sheets  of  paper  set  my  hand  and  seal  (that  is  to  say)  my  hand  to 
the  three  first  sheets  thereof,  and  my  hand  and  seal  to  the  last  sheet 
thereof,  this  first  day  of  April,  One  thousand  eight  hundred  and  fif- 
teen. 

Paul  Cobb  Methuen.  L.  S. 
Vol.  I.  37 
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<<  Signed,  sealed^  published,  and  declared,  by  the  said  Paul 
Cobb  Methuen,  as  and  for  a  codicil  to  his  last  will  and 
testament,  in  the  presence  of  us,  who  have  hereunto  sub- 
scribed our  names  as  witnesses,  in  his  presence,  and  in 
the  presence  of  each  other, 

John  Merewether,  Attorney,  Calne,  Wilts. 
Edward  M'Kensie,  butler  to  Mr.  Methuen. 
John  Pearce,  footman  to  Mr.  Methuen. *' 

Mr.  Merewether,  the  drawer  of  the  codicil  of  the  first  of  April,  1815, 
after  detailing  the  circumstances  which  gave  rise  to  that  instrument,  ex- 
pressed his  full  conviction  that  the  codicil  w*as  meant  and  intended  by 
the  deceased  to  take  effect  in  the  place  and  stead  of  his  former  codicil 
of  the  10th  of  May,  1813; — the  provisions  of  which,  in  consequence  of 
the  marriage  of  his  daughter  Gertrude  with  Sir  Edward  O'Bryen,  were 
embodied  in  the  codicil  of  the  Istof  April,  1815.  He  deposed  <Uhatthe 
said  last-mentioned  codicil  was  prepared  by  him  for  that  purpose;  and  he 
was  quite  confident  that  the  deceased  so  understood  it,  not  only  from  the 
disposition  made  in  the  same  codicil  being  in  conformity  with  the  de- 
ceased's intention,  but  also  from  his  declared- approbation  thereof  whea 
read  over  and  explained  to  him,  and  the  satisfaction  he  expressed  at  the 
manner  in  which  the  deponent  had  contrived  to  meet  his  wishes." 

•/idams  and  Phillimore  in  support  of  the  codicil  of  the  10th  May^ 
1813. 

Swabey  and  Lushingion  contra. 

Judgment. 

Sir  John  Nicholl. 

The  question  is,  whether  the  codicil  of  the  1st  of  April,  1815,  is  to 
be  considered  as  an  addition  to  the  codicil  of  May  1S13,  or  as  a  sub- 
stitute for  and  consequently  revocatory  of  it.  The  first  instrument  re- 
mains uncancelled,  and  there  are  no  revocatory  words  in  the  second. 
It  is  contended  that  the  Court  has  no  power  to  inquire  any  further;  but 
the  same  rules  do  not  apply  in  a  case  relating  to  the  factum  of  a  will 
which  would  apply  if  the  inquiry  were  concerning  the  construction  of  it 

In  the  Court  of  Probate  the  whole  question  is  one  of  intention: — the 
animus  testandi  and  the  animus  revocandi  are  completely  open  to  inves- 
tigation in  this  Court.  Suppose  in  a  case  of  fraud,  or  in  a  case  of  error^ 
the  residuary  clause  is  omitted,  it  may  be  inserted  by  the  Court. 

It  is  admitted  that  if  there  is  doubt  on  the  face  of  the  instrument, 
the  Court  may  admit  parol  evidence.  On  the  face  of  the  papers  it  rather 
appears  as  if  the  testator  intended  one  for  the  other; — it  certainly  is  not 
absolutely  impossible  that  the  deceased  might  have  intended  to  have 
increased  the  portions  of  his  daughters,  and  the  annuity  of  his  wife; — 
but  circumstances  render  it  highly  improbable  that  he  should  so  have 
intended.  There  is  a  strong  probability  that  he  intended  it  as  a  sub- 
stitute, and  not  as  an  independent  codicil.  Evidence,  however,  being 
admissible,  there  can  be  no  doubt  whatever; — the  doubt,  if  any,  is  not 
from  the  intentions  of  the  deceased,  but  from  the  mode  Mr.  Merewether 
has  pursued  in  carrying  them  into  effect; — it  is  quite  impossible  there 
can  be  any  mistake  as  to  the  widow.  It  is  unnecessary  to  detail  the 
evidence; — there  can  be  no  doubt  as  to  what  the  deceased  intended,  and 
what  Mr.  Merewether  intended  he  should  do.  It  would  certainly  have 
been  better  if  Mr.  Merewether  had  introduced  an  express  revocation 
itiio  the  codicil; — but,  on  account  of  an  omission  of  that  kind,  is  the 
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Court  to  carry  into  effect  that  which  is  not  the  intention  of  the  deceased? 
Other  circumstances  are  strongly  confirmatory  of  the  intention; — the 
personal  property  is  not  more  than  3000/.  or  4000/.  Mrs.  De  Grey's 
legacy,  therefore,  must  suffer  defalcation;  she  would  clearly  have  less 
than  the  other  daughters,  when  the  testator  intended  they  should  be 
equal.  It  is  true  that  the  deceased  was  expressly  told  that  the  former 
codicil  was  to  be  destroyed,  and  he  did  not  destroy  it; — no  immediate 
inquiry  was  made  after  it; — there  is  reason  to  think  it  was  not  at  that 
time  in  London; — it  was  found  on  his  death  in  the  drawer  of  his  library 
tSble,  in  Wiltshire,  while  the  other  testamentary  papers  were  in  a  sep- 
arate trunk.  The  strong  probability  is,  that  he  never  thought  of  the 
circumstance  again; — it  is  difiScult  to  entertain  any  doubt  as  to  the  real 
intentions  of  the  deceased.  The  papers  themselves  lay  a  strong  ground, 
and  Mr.  Mere  wether  corroborates  them.  I  pronounce  for  the  will,  and 
the  other  three  codicils:  but  this  codicil  is  not  to  be  included  in  the  pro- 
bate. 
I  direct  the  expenses  of  this  proceeding  to  be  paid  out  of  the  estate. 


COLE  V.  REA.— p.  428. 

The  duty  of  a  next  of  kin  to  take  out  an  administration. 

Thomas  Rea  died  intestate: — six  months  after  his  death  no  admin- 
istration was  taken  out  to  his  effects,  when  a  creditor  applied  for  it.  The 
next  of  kin  then  appeared,  and  prayed  that  the  administration  might  be 
granted  to  him  in  preference  to  the  creditor. 

The  Court  was  moved  that  the  creditor  should  be  allowed  his  costs. 

Judgment. 

Sir  John  Nicholl. 

It  was  the  duty  of  the  next  of  kin  to  have  taken  out  this  representa- 
tion earlier: — the  creditor  has  been  compelled  to  take  these  steps  to  re* 
cover  his  debt; — he  is^  I  think,  entitled  to  his  expenses. 


Costs  given. 


ARCHES  (X)URT  OF  CANTERBURY. 


LORD  HERBERT  v.  The  DOWAGER  PRINCESS  of  BUTERA, 
falsely  calling  herself  LADY  HERBERT.— p.  430. 

A  caveat  entered  against  an  inhibition  :  the  inhibition  refused. 


PREROGATIVE  COURT  OF  CANTERBURY. 

KINLESIDE  V.  HARRISON.— p.  449. 

The  criteria  by  which  the  capacity  of  a  testator  is  to  be  examined ; — especially 
where  there  is  a  mass  of  contradictory  evidence ;— where  the  testator  is  far 
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advanced  in  years, — and  whete  occasional  incapacity  from  violent  nervous 
attacks,  is  admitted, — ^the  mere  opinion  of  witnesses  of  little  weight-capa- 
city established. — Costs  refused. 

Judgment. 

Sir  John  Nicholl. 

The  question  ia  Ihis  case  arises  on  several  testamentary  papers  of 
Andrews  Harrison,  deceased; — he  died  in  the  month  of  February,  1816. 
He  made  a  will  and  several  codicils: — the  will  and  the  four  first  codi- 
cils are  not  opposed;  the  other  codicils  are  contested.  The  latter  co- 
dicils, which  are  contested,  are  set  up  on  the  one  part  by  Mr.  Einle- 
side,  who  is  one  of  the  executors  and  the  residuary  legatee  named  in  the 
will;  and  they  are  opposed  by  Mr.  Benjamin  Harrison,  whose  appoint- 
ment as  an  executor  under  the  will,  and  the  benefits  given  to  him  in  the 
will  also,  are  revoked  by  these  codicils. 

To  render  the  grounds  of  decision  intelligible,  it  may  be  necessary 
to  state  the  outline  of  the  several  testamentary  dispositions.     The  will 
bears  date  in  the  month  of  June,  1808; — it  is  very  long  and  complicated; 
— drawn  up  by  a  professional  gentleman; — it  occupies  twelve  brief 
sheets  of  paper,  and  was  executed  in  the  presence  of  three  witnesses: 
it  has  in  view  two  contingencies; — one,  the  case  of  the  testator  dyin|r 
before  his  brother,  Mr.  John  Harrison; — the  other,  the  contingency  of 
his  surviving  his  brother.     It  gives  a  great  variety  of  legacies  to  frieudsy 
to  relations,  and  to  servants;  some  of  them  pecuniary  legacies,  others 
of  them  stock  legacies  in  the  long  annuities;  and  respecting  a  part  there 
is  a  trust  raised.     The  deceased  had  a  small  real  estate,  consisting  of 
Shawfield  Lodge,  at  Widmore,  near  Bromley,  in  Kent;  and  he  had  also 
a  very  small  property  in  Derbyshire.     Shawfield  Lodge  is  given  to  trus- 
tees for  the  brother,  Mr.  John  Harrison,  for  life,  with  a  power  to  dis- 
pose of  it  by  will  or  deed;  but  in  case  he  made  no  disposition  of  the  pro- 
perty, then  Shawfield  Lodge,  except  Mrs.  Jukes's  house,  which  I  shall 
have  occasion  to  notice  hereafter,  is  given  to  Mr.  John  Harrison.     The. 
small  property  in  Derbyshire  is  given  to  Mr.  Roe,  and  the  residue  of 
his.  personal  estate  is  given  to  his  brotherj  Mr.  John  Harrison; — and 
in  this  event  the  executors  appointed  are  Mr.  John  Harrison,  Mr.  Wil- 
liam  Stanley,  and  Mr.  Paul  Malih.     Thus  far  the  will  looks  to  the  event 
of  his  dying  before  his  brother: — it  then  goes  on  to  provide  for  the  other 
event,  of  his  surviving  his  brother;  and  in  that  case,  without  revoking 
any  of  the  previous  legacies,   giv^s  a  variety  of  additional  legacies; 
among  others,  a  legacy  to  Mr.  Paul  Malin  of  18,000/. ; — raises  a  long 
and  intricate  trust  for  the  children  of  Mr.  Taylor;  gives  pecuniary  lega- 
cies to  the  amount  of  40,000/.; — ogives  Shawfield  Lodge  to  Mr.  Ben- 
jamin Harrison,  except  Mrs.  Jukes's  house; — her  house,  and  fixtures, 
and  furniture  are  given  to  trustees  for  her  use  during  her  life,  and  then 
that  house,  and  fixtures,  and  furniture  are  to  go  to  Mr.  Benjamin  Har- 
rison.    The  furniture  and  plate,  and  other  articles  at  Shawfield,  are 
given  to  Mr.  Benjamin  Harrison,  and  the  residue  is  then  given  to  Mr. 
Kinleside;  and  in  this  event  the  executors  are  Mr.  Benjamin  Harrison, 
Mr.  William  Kinleside,  and  Mr.  Paul  Malin,  so  that  Mr.  Malin  was  an 
executor  in  both  events,  but  Mr,  Harrison  and  Mr.  Kinleside  were  only 
executors  in  the  event  of  his  surviving  his  brother.    The  deceased's  bro- 
ther, Mr.  John  Harrison,  made  a  will  at  the  same  time,  and  upon  simi- 
lar prihciples,  though  not  precisely  the  same  in  all  respects,  for  several 
of  the  legacies  are  considerably  difierent^— but  Mr,  John  Harrison  had 
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no  real  estate  to  dispose  of; — he  does  not  make  any  disposition  what- 
ever in  respect  to  Shawfield  Lodge; — he  would  take  no  legal  estate  in 
Shawfield  Lodge,  except  in  the  event  of  surviving  his  brother,  and  then  he 
would  have  a  power  of  disposing  of  it — ^This  is  the  substance  of  the  will. 

The  first  codicil  is  dated  in  June,  1809,  and  by  that  Mr,  Benjamin 
Harrison  is  appointed  an  executor  in  both  events,  even  If  Mr.  John 
Harrison  should  survive  his  brother. 

The  second  codicil  is  dated  in  February,  1810; — it  gives  some  addi- 
tional legacies; — one  of  300/.  to  Mr.  Walmsley,  100/.  to  Mr.  Roberts, 
and  it  recites  that  the  deceased  having,  with  his  brother,  given  up  a 
bond  of  12,000/.,  and  a  note  of  1000/.,  together  with  all  the  interest 
thereon,  to  Mr.  Paul  Malin; — it  revokes  tht  legacy  of  18,000/.  given  to 
Mr.  Paul  Malin,  and  substitutes  in  the  place  of  it  a  legacy  of  5000/. ; — 
it  also  in  the  case  of  his  brother  John  dying  first,  gives  the  books  and 
pictures  at  Shawfield  to  Mr.  Benjamin  Harrison,  provided  the  residue 
amounts  to  11,000/.,  otherwise  those  books  and  pictures  are  to  be  a  part 
of  the  residue  to  go  to  Mr.  Kinleside. 

The  third  codicil  bears  date  in  October,  1810; — by  that  the  furniture 
and  books  and  pictures  in  Mrs.  Jukes's  house  are  given  to  her  abso- 
lutely. 

The  fourth  codicil  bears  date  in  September,  1811,  and  contains  three 
additional  legacies  of  500/.  each. — The  brother,  Mr.  John  Harrison, 
made  similar  codicils  to  the  two  first  of  these  four,  but  he  made  no  codicils 
to  correspond  with  the  latter  of  these  four.-f-These  are  the  uncontest- 
ed dispositions. 

The  four  contested  codicils  are  to  the  following  efiect: — the  first  of 
them,  which  is  marked  with  the  letter  F,  is  dated  in  August,  1812; — it 
is  written  in  the  margin  of  the  codicil  of  February,  1810,  and  is  attested 
by  Mr.  Boodle  and  William  Taylor,  and  by  that  the  books  and  pic- 
tures at  Shawfield  Lodge,  after  the  death  of  his  brother  John,  are  given 
to  Mr.  Trevillian: — however,  this  codicil  is  embodied  in  the  next, 
which  the  Court  is  going  to  state; — it  is  marked,  with  the  letter  G,  and 
bears  date  2d  of  September,  1812,  two  days  afterwards: — it  is  attested 
by  Mr.  Boodle,  William  Taylor,  and  William  Coleborn,  and  revokes 
the  appointment  of  Mr.  Benjamin  Harrison  as  one  of  his  executors, 
both  in  the  event  of  his  dying  in  the  lifetime  of  his  brother,  and  in  the 
event  of  his  surviving  his  brother: — and  it  appoints  Mr.  Kinleside  an 
executor  in  both  events:  it  revokes  the  bequest  of  the  books  and  pictures 
to  Mr.  Benjamin  Harrison,  and  gives  them  to  his  brother  for  life,  and 
then  to  Mr.  Trevillian. 

The  third  codicil  bears  date  the  21st  of  March,  1S14,  and  is  in  the 
deceased's  own  hand-writing,  signed  by  him,  but  not  attested  by  any 
witness:  and  it  declares  his  wish  to  give  Shawfield  Lodge  estate  and  pre- 
mises to  his  residuary  legatee,  the  Rev.  William  Kinleside,  and  revokes 
the  legacy  left  to  Mr.  Paul  Malin. 

The  last  codicil,  which  is  in  duplicate,  marked  I  and  K,  bears  date 
the  27th  of  April,  1814,  one  of  the  duplicates,  that  marked  I,  being  in 
the  hand-writing  of  the  deceased  himself,  and  attested  by  three  wit- 
nesses; it  revokes  all  the  devises  and  bequests  given  to  Mr,  Benjamin 
Harrison  and  Mr.  Paul  Malin,  and  it  revokes  their  appointment  as  exe- 
cutors;— it  revokes  the  bequest  of  the  books  and  pictures  to  Mr.  Tre- 
villian, and  gives  all  the  property  at  Widmore,  and  all  his  plate,  china, 
and  also  the  books  and  pictures,  live  and  dead  stock  whatsoever,   to 
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Mr.  Einkside;  and  it  again  appoints  Mr.  Kinleside  the  residuary  lega- 
tee and  devisee. 

These  are  the  contested  instruments,  and  the  dispositions  contained 
in  them — As  all  these  instruments,  upon  the  face  of  them,  are  regu- 
larly executed  and  attested,  and  are  admitted  to  have  been  signed  by  the 
testator,  and  witnessed  by  the  several  persons  whose  names  are  sub- 
scribed to  them,  it  may  appear  proper  to  examine,  in  the  first  place,  the 
grounds  upon  which  the  execution  of  them  is  to  be  impeached,  before 
the  Court  can  well  estimate  the  weight  and  force  of  the  evidence  which 
is  offered  in  support  of  the  execution. 

The  grounds  of  opposition  are  of  two  sorts: — first,  that  the  deceased 
laboured  under  mental  imbecility,  so  as  to  be  utterly  incapable  of  any 
testamentary  act  whatever;  the  second  is,  (but  which  applies  to  the 
two  codicils  only)  that  they  were  obtained  from  the  deceased  by  fraud, 
and  circumvention,  and  importunity. 

The  material  parts  of  the  plea,  detailing  these  grounds  of  opposition, 
are  to  this  effect.  Mr.  Benjamin  Harrison,  in  the  5th  article  of  his  alle- 
gation, states  that  about  181^  the  mental  faculties,  and  especially  the 
memory  of  Mr.  Andrews  Harrison,  had  become  weakened  from  his 
great  age,  and  the  general  decay  of  nature,  and,  about  the  middle  of 
that  year,  were  so  much  impaired  as  to  render  him  incapable  of  com- 
prehending the  state  of  his  affairs,  or  of  recollecting  those  about  him,  or 
of  understanding  what  passed  in  conversation; — that  the  deceased  was, 
fronl  that  time  to  the  time  of  his  death,  childish  and  incapable  of  the 
management  of  his  affairs,  and  was  so  considered  and  treated  by  the 
said  Sarah  Jukes,  and  the  other  persons  about  him;  and  in  consequence 
thereof,  the  servants  and  all  others,  from  that  time  down  to  the  time  of 
his  death,  used  to  apply  to  Mr.  Kinleside  or  Mrs.  Jukes  for  orders.  The 
deceased  had  lost  the  knowledge  and  recollection  of  his  friends  and  ac- 
quaintance, and  when  any  person  called,  it  was  necessary  to  explain  who 
they  were,  otherwise  he  could  not  recognise  his  most  intimate  friends; 
—that  he  frequently  got  up  in  the  middle  of  the  night  and  lighted  his 
candle,  and  would  suffer  it  to  burn  out  in  the  socket; — that  he  would  fre- 
quently make  water  in  the  fire  in  the  presence  of  Mrs.  Jukes,  being  ut- 
terly unconscious  of  the  impropriety  of  so  doing; — that  he  was  unim- 
pressed by  the  death  of  his  brother,  which  took  place  in  November, 
1813;  that  he  took  very  little  notice  of  it,  and  was  in  no  degree  moved 
or  affected  thereby;  and  then  it  goes  on  to  state  other  circumstances^ 
showing  entire  incapacity  in  the  deceased. 

The  second  ground  which  is  set  forth  in  a  subsequent  article  is,  that 
Mr.  Kinleside,  Mrs.  Jukes, and  Mr,  Wells,  repeatedly  urged  and  press- 
ed the  deceased  to  give  the  Widmore  estate  to  the  Rev.  William  Kinle- 
side, and  particularly  after  the  death  of  his  brother  John  Harrison;  that 
for  that  purpose  a  Mr.  Latter  drew  up  a  codicil  without  any  instructions 
from  the  deceased;  that  the  deceased  being  pressed  to  make  a  copy,  did 
so,  after  repeated  attempts,  and  at  different  intervals,  with  the  assist- 
ance of  Mrs.  Jukes,  although  he  was  incapable  of  understanding  the 
meaning  and  import  of  it,  and  that,  on  the  day  of  the  execution,  he 
was  not  of  sound  mind,  nor  capable  of  making  a  codicil.  So  that,  ac- 
cording to  this  plea,  here  was  entire  incapacity  in  the  first  place;  and, 
in  the  second  place,  here  was  importuuity,  by  which  this  instrument 
was  obtained  from  the  deceased. 
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In  answer  to  this  it  is  pleaded,  on  the  part  of  Mr.  Einleside^  in  sup- 
port of  the  capacity,  that  the  deceased  had  for  many  years  been  subject 
to  nervous  attacks;  that  the  effect  of  those  attacks  sometimes  continued 
for  a  few  minutes  only,  but  at  other  times  for  some  hours,  and  that,  Ac- 
cept when  under  the  influence  of  such  attacks,  the  deceased  was  at  all 
times,  in  the  years  1812,  1813,  and  1814,  and  down  to  the  time  of  his 
death,  of  sound  mind,  memory,  and  understanding, — knew  his  friends, 
— conversed  with  them, — corresponded  with  Mr.  Kinleside  and  other 
friends, — every  day  read  aloud  to  Mrs.  Jukes  the  Psalms,  and  Scrip- 
tures, and  Lessons  of  the  day, — drew  drafts, — entered  his  accounts 
in  a  book,  all  which  accounts  are  exhibited, — played  cards,  and  so  on, 
and  was  fully  capable  of  making  the  several  instruments  which  are  op- 
posed. 

These  are  the  cases  set  up  on  both  sides; — and,  in  support  of. the  dif- 
ferent pleas  many  witnesses  have  been  examined,  and  their  depositions 
contain  one  of  the  largest  bodies  of  evidence  that  has  ever  been  exhi- 
bited in  these  courts. 

From  what  has  been  already  stated,  it  is  obvious  that  the  leading 
point  in  the  cause  is  the  ileceased's  capacity.  To  all  persons  who  are 
in  any  degree  conversant  with  proceedings  in  this  court,  it^  is  well 
known,  that  upon  the  point  of  capacity,  evidence  apparently  the  most 
contradictory  frequently  occurs; — nor  is  the  circumstance  difficult  to  be 
accounted  for,  without  imputing  to  either  set  of  witnesses  intentional 
falsehood; — and  certainly  it  is  the  duty  of  the  Court  to  endeavour  in 
candour  to  reconcile  apparent  -contradictions,  rather  than  to  attribute 
perjury  to  those  who  are  called  upon  to  give  evidence  before  it.  In  the 
first  place,  it  may  be  observed,  that  a  large  portion  of  evidence  to  capacity 
is  evidence  of  mere  opinion;  and  upon  matters  of  opinion  mankind  differ, 
even  to  a  proverb.  In  the  next  place,  there  is  no  fixed  standard  by  which 
each  witness  fixes  and  estimates  his  opinion  of  capacity; — one  person, see- 
ing a  testator  in  extreme  age,  or  under  extreme-sickness,  thinks,  that  if 
he  knows  those  about  him,  and  can  answer  an  ordinary  question  with  re- 
spect to  the  state  of  his  ilhress,  or  of  his  wants,  such  and  similar  mat- 
ters render  him  capable  of  giving  effect  to  a  disposition  by  will,  how- 
ever complicated  it  may  be,  by  the  mere  formal  execution  of  the  instru- 
ment; while  another  person  may  be  of  opinion  that  though  a  testator  is 
in  the  ordinary  management  of  his  own  affairs, — can  hold  reasonable 
conversation, — can  fully  comprehend  all  the  usual  and  simple  transac- 
tions of  life,  yet  if  he  is  unable  to  take  the  active  management  of  all 
his  concerns,  however  complicated  those  concerns  may  be,  or  if  he  is 
liable  to  become  confused  by  entering  into  intricate  transactions,  he  is 
totally  incapable,  and  cannot  enter  into  a  testamentary  disposition, 
however  plain  and  simple  it  may  be.  Now,  where  opinions  are  form- 
ed by  such  different  standards,  it  is  obvious  that  much  variety  must  take 
place. 

Differences  will  also  arise  from  other  causes: — first,  from  the  differ- 
ent abilities  of  witnesses  to  form  such  opinions; — secondly,  from  their 
different  opportunities  of  seeing  the  person; — and,  thirdly,  from  the 
different  state  and  condition  of  the  testator's  mind  at  different  times.  It 
is  certainly  true  that  the  study  of  the  human  mind  is  an  abstruse  science; 
the  different  lines  and  traits  of  the  understanding  are  matters  which  at- 
tract the  notice  and  consideration  of  the  intelligent;  ignorant  persons 
and  enlightened  persons  will  form  very  different  opinions  upon  subjects 
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of  this  kind:  ignorant  persons,  servants,  and  those  in  their  condition, 
who  form  their  judgments  in  the  conversation  of  the  kitchen  circle,  are 
very  apt  to  form  erroneous  opinions  on  matters  of  this  sort;  and  this 
will  be  the  case,  even  without  throwing  in  the  additional  ingredient 
which  takes  place  in  those  circles,  the  loose  suspicions-  and  prejudices 
by  which  their  judgments  are  often  biassed  and  carried  out  of  their  true 
course.  In  the  next  place,  from  the  different  opportunities  persons 
have  of  judging  they  will  form  different  opinions:  persons  who  see  a 
testator  only  occasionally  will  form  different  opinions  from  those  who 
have  better  opportunities  of  judging.  We  know  that  little  appearances 
occurring  in  this  way  are  extremely  fallacious,  yet  we  often  find  occa- 
sional observers  depose  with  great  confidence.  It  frequently  happens 
that  the  most  ignorant  are  the  most  confident.  In  this  case  we  have  an 
under  gardener  speaking  of  the  deceased,  who  was  always  deaf,  some- 
times nervous,  and  whom  he  only  sees  in  the  garden,  but  seldom  con- 
verses with  him,  yet  venturing  to  swear,  (truly,  I  have  no  doubt  in 
his  own  opinion)  that  he  is  guile  certain  the  deceased  was  not  capable 
of  making  a  codicil  during  any  part  of  a  particular  month,  which  hap- 
pened three  years  before  his  examination.  This  kind  of  opinion  is  still 
more  various  where  the  testator^s  capacity  is  fluctuating, — where  he  is 
sometimes  better  and  sometimes  worse;  and  this  is  generally  the  case 
with  persons  labouring  under  old  age,  or  other  infirmities;  it  is  so,  even 
where  there  is  no  special  attack  occasionally  operating;  accidental  cold, 
or  other  indisposition,  often  renders  an  old  infirm  person  worse  one  day 
than  another;  after  a  good  or  bad  night  a  person  will  be  alert  or  dull; 
so  after  a  night's  sleep,  a  person  may  be  active  and  capable  of  consider- 
able exertion  even  in  matters  of  business,  who,  in  the  afternoon,  while 
the  process  of  digestion  is  going  on,  shall  appear  drowsy  and  torpid, 
and  not  able  to  rouse  himself  into  action.  The  humour  of  a  testator 
will  also  sometimes  make  him  apparently  almost  fatuous,  or  induce  him 
to  rouse  himself  into  exertion,  as  the  occasion  is  either  interesting  or 
disagreeable  to  his  inclinations.  Now,  these  different  considerations,  (and 
they  might  be  much  more  spread)  while  they  tend  to  reconcile  the  ap- 
parent contradictions  of  witnesses,  render  it  necessary  for  the  Court  to 
weigh  such  evidence  with  very  great  attention — to  rely  but  little  upon 
mere  opinion — to  look  at  the  grounds  upon  which  opinions  are  formed, 
and  to  be  guided  in  its  own  judgment  by  facts  proved,  and  by  acts  done, 
rather  than  by  the  judgment  of  others.  These  preliminary  observations 
may,  by  being  applied  to  the  evidence,  save  the  time  and  trouble  of  re- 
peating them  when  the  depositions  come  to  be  stated. 

In  this  Court  it  has  been  usual,  in  such  cases  as  the  present,  where 
there  is  a  contrariety,  of  evidence  upon  a  variety  of  different  transactions, 
to  state  the  depositions  pretty  much  at  length,  in  order  to  show  more 
distinctly  the  grounds  upon  which  the  Court  decides;  but  really  in  the 
mass  of  evidence  in  this  case,  it  is  hardly  possible  to  state  any  consider- 
ble  part  of  it,  which  can  bear  any  proportion  at  all  to  the  whole.  The 
utmost  that  the  Court  can  do  is,  to  state  such  general  outlines  and  leading 
features  of  the  depositions  as  shall  pretty  much  show  the  complexion  of 
the  evidence.  This  I  shall  endeavour  to  do  as  much  as  possible  in  the 
terms  used  by  the  witnesses  themselves,  proposing,  first,  to  consider  the 
evidence  as  to  capacity  and  its  result,  and  then  to  examine  the  proofsof 
the  factum  «nd  the  charges  of  fraud  which  are  imputed  in  the  course  of 
that  evidence. 
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There  are  some  facts  however  which,  without  reference  to  the  eri* 
dence,  may  be  stated  historically^  they  being  assumed  and  admitted  on 
botli  sideS)  and  not  liable  to  controversy.     The  deceased  and  his  brother 
Mn  J.ohn  Harrison>  had  been  in  business  together  in  London,  from 
which,  having  made  a  fortune,  they  retired  to  Widmore,  in  the  county 
of  Kent     The  deceased,  who  seems  to  have  been  at  all  times  rather 
averse  to  the  trouble  of  housekeeping,  resided  with  the  uncle  of  Mr. 
Wells,  at  Bickley;  Mr.  John  Harrison  living  at  that  time  in  a  small 
house  in  the  neighbourhoods     Mrs.  Jukes,  whose  husband  1  think  was 
cousin  to  the  deceased,  and  had  formerly  lived  at  Bickley,  upon  the 
death  of  her  huiband,  was  invited  by  the  deceased  to  return  to  that 
neighbourhood,  and  reside  in  a  house  he  took  for  her  residence.     In  the 
year  1809)  the  deceased  left  the  house  of  Mr.  Wells,  and  went  to  reside 
with  Mrs.  Jukes,  where  he  continued  till  the  time  of  his  death.     Soon 
after  his  going  to  live  at  Widmore  with  Mrs.  Jukes,  the  place  was  oa 
sale,  the  deceased  purchased  it,  and  on  a  part  of  it  he  built  Shawfield 
Lodge,  which  was  intended  for  the  joint  residence  of  himself  and  his 
brother.     His  brother  went  to  reside  in  it,  but  the  deceased  continued 
to  reside  with  Mrs.  Jukes.     Mr.  John  Harrison  inhabited  Shawfield 
Lodge,  down  to  the  time  of  his  death  in  1813$  he  having,  about  two 
years  before  his  death,  through  age  and  infirmity,  been  reduced  to  child- 
ishness and  imbecility,  and  during  the  period  of  that  childishness  and 
imbecility  the  deceased  managed  the  money  concerns  of  his  brother, 
Mr.  John  Harrison,  and  furnished  money  for  his  purposes;  but  the  more 
immediate  business  of  Mr.  John  Harrison,  paying  his  bills,  looking  over 
his  accounts,  and  other  matters  of  that  sort,  was  executed  first  by  Mr. 
PaulMalin,  and  afterwards,  from  the  beginning  of  1813,  by  Mr.  Einle- 
side.     Mr.  John  Harrison  made  a  will  much  to  the  efiect  of  that  of  Mr* 
Andrews  Harrison,  leaving  many  legacies,  but  leaving  the  residue  to 
his  brother  Mr.  Andrews  Harrison;  and  in  November  1813,  Mr.  An- 
drews Harrison  took  probate  of  that  will  with  the  other  executors,  and 
survived  about  two  years  and  a  quarter. — Such  is  the  outline  of  his  his- 
tory. 

There  are  some  other  particulars  which  admit  of  no  controversy;  he 
was  the  elder  of  the  two  brothers,  and  he  had  attained  the  very  unusual 
age  of  about  ninety,  so  that  he  was  from  eighty-six  to  eighty-eight  when 
these  codicils  were  made:  a  great  age,  exceeding  even  the  ago  when  we 
are  told  that  ''  the  strength  of  man  is  but  labour  and  sorrow.'^  This 
raises  some  doubt  of  capacity,  but  only  so  far  as  to  excite  the  vigilance 
of  the  Court;  for  the  law  allows  a  person  at  any  age  to  make  a  will,  pro- 
vided he  retains  the  disposing  fs^cuUies  of  his  mind.  Age  is  an  uncer- 
tain criterion  of  mental  powers;  for  those  powers  are  often  retained  by 
persons  even  above  that  age  in  a  greater  degree  of  perfection  than  they 
are  by  others,  twenty  years  less  advanced  in  life,  who  may  yet  have  no 
other  apparent  infirmities  than  those  of  age.  The  deceased  must  have 
had  rather  extraordinary  faculties  for  his  age,  if  we  look  to  nothing  but 
the  will  itself)  which  is  not  controverted;  he  was  eighty-two  then;  it  is 
a  most  complicated  disposition  of  personal  property;  it  is  made  by  Mr. 
Boodle,  who  is  a  very  cautious  and  respectable  solicitor,  and  who  would 
not  interfere  further  than  was  necessary  to  carry  into  efiect  the  intentions 
of  the  deceased;  and  yet  we  find  that  the  deceased,  at  this  very  advanc- 
ed age,  with  only  this  cautious  assistant,  is  able  to  frame  this  very  com- 
plicated will;  of  that  will,  however,  these  codicils  contain  very  consider- 
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able  alterations;  and  when  a  person  in  a  very  advanced  stage  of  life 
makes  considerable  alterations  in  an  instrument  solemnly  and  cautiously 
made,  the  circumstance  tends  further  to  excite  the  jealousy  and  vigilance 
of  the  Courty  and  such  an  alteration  claims  still  further  attention,  where 
the  will  itself  is  made  in  some  degree  as  a  sort  of  reciprocal  will,  in  con- 
junction with  a  brother,  with  at  least  a  full  communication  of  their  in- 
tentions, each  providing  for  t)ie  event  of  surviving  the  other. 

Now,  though  it  is  admitted,  that  this  circumstance  imposed  no  legal 
obligation  upon  the  survivor,  of  not  making  any  alteration — that  there 
was  no  express  condition  of  any  kind  between  them; — nor,  as  it  will 
appear  by  the  evidence,  was  there  a  distinct  understanding  to  that  effect^ 
yet,  though  it  imposed  no  moral  obligation  upon  the  survivor  not  to 
make  any  alterations,  it  would  at  least  induce  him  to  proceed  with  ex- 
treme unwillingness,  to  alter  those  dispositions  which  had  been  settled 
between  him  and  his  brother,  unless  there  should  occur  some  rational 
cause  for  such  alterations;  but,  beyond  this  length,  I  never  could  under- 
stand the  reasoning,  which  was  so  much  pressed  at  the  bar,  both  upon 
the  admission  of  the  allegation,  and  afterwards,  on  the  hearing  of  the 
cause,  upon  this  point,  and  which  seems  to  have  made  some  impression 
upon  the  parties  themselves,  as  well  as  upon  some  of  the  witnesses  who 
have  been  examined.    For,  on  the  other  hand,  if  there  did,  in  the  opinion 
of  the  testator,  exist  a  rational  cause  for  making  an  alteration,  he  would 
not  only  consider  that  he  had  a  moral  right  to  do  it,  but  he  would  have 
thought  that  his  brother  would  have  concurred  as  much  in  that  opinion, 
as  that  he  entertained  it  himself;  for,  as  the  witnesses  state,  they  were 
most  affectionate  and  confidential,  and  <<had  but  one  mind;''  and,  there- 
fore, he  would  naturally  conceive,  that  his  brother,  if  he  knew  the  cir- 
cumstances, would  accompany  hiiii  in  the  alteration  upon  those  rational 
grounds  which  existed  for  the  making  of  such  alteration:  for  example^ 
as  occurs  here;  each  had,  in  case  of  being  the  survivor,  given  to  Mr. 
Paul  Malin  18,000/.,  they  afterwards  gave  up  to  this  young  man  a  bond 
and  note  for  13,000/.;  then  then  each  of  them   reduced  his  legacy 
to  5000/.,  and  each  of  them,  in  the  reduction  of  that  legacy,  (for  it 
is  so  declared  in  the  codicil  itself)  looked  to  the  residue  being  at  least 
11,000/.     Now,  if  after  the  death  of  either,  or  if  after  the  incapacity  of 
either,  Mr.  Paul  Malin  had,  by  a  further  bond,  incurred  a  further  debt 
of  5000/..  in  the  lifetime  of  the  party,  which  debt  was  given  up  to  Mr* 
Paul  Malin,  or  was  lost  through  his  bankruptcy,  by  which  he  would  in 
fact  receive  his  5000/.,  and  by  which  loss,  if  the  legacy  was  also  to  take 
place,  the  residue  might  be  reduced  to  6000/.  instead  of  11,000/.  would 
not  the  survivor  say,  it  was  neither  my  brother's  intention  nor  my  own, 
that  Mr.  Paul  Malin  should  have  the  sum  of  5000/.  in  our  life-time,  and 
the  residue  be  reduced  to  6000/.;  and,  therefore,  in  rescinding  and  re- 
voking the  legacy,  I  am  not  only  doing  what  I  the  survivor  think  just, 
but  I  am  carrying  into  effect  the  intention  of  my  deceased  brother  also. 
In  an  alteration  of  this  sort,  or  any  other  alteration,  he  might  conceive 
he  had  rational  grounds  for  making  it,  and  in  which  he  might  therefore 
conceive  his  brother  would  concur.     I  can  see  nothing  which  imposed 
on  him  a  moral  obligation,  or  made  him  unwilling  to  make  the  alteration. 
But  at  last  this  is  a  mere  circumstance  of  inference  and  probability, 
bearing  on  the  capacity;  for  if  the  capacity  and  volition  are  proved,  the 
legal  right  to  make  the  alteration  is  not  at  all  denied. 

Another  fact  not  controverted^  is  the  occasional  incapacity  of  the  de- 
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eeasedy  arisiDg  from  certain  nervous  attacks,  coming  on  at  different 
timesy  and  their  effects  of  different  durations;  and  during  those  attacks 
it  is  admitted  the  deceased  was  incapable  of  any  rational  act  This  cir* 
cumstance,  however,  bears  upon  the  case  in  two  opposite  directions;  it 
renders,  in  the  first  place,  the  capacity  at  least  fluctuating,  and  imposes 
on  the  party  setting  up  these  instruments,  the  obligation  of  proving 
that  at  other  times  the  deceased  was  capable,  and  that  these  instruments 
were  made  during  that  capacity;  but,  on  the  other  hand,  if  these  attacks 
'produced  only  a  temporary  incapacity,  and  the  deceased  was  at  other 
times  in  full  possession  of  his  mental  powers,  these  occasional  attacks 
account  for  the  opinions  of  many  of  the  persons  who  only  saw  the  de- 
ceased occasionally,  and  take  off,  therefore,  much  of  the  effect  and 
weight  they  attribute  to  the  instances  they  adduce.  This  consideration 
also  renders  it  the  less  necessary  for  the  Court  to  enter  into  the  particu- 
lar instances  of  the  deceased's  not  knowing  persons,  or  beginning  to 
undress  himself  in  the  day-time,  or  other  circumstances  of  this  sort; 
for,  it  is  admitted,  there  were  times  in  which  the  deceased  was  in  a 
0tate  in  which  he  did  not  only  not  recollect,  but  could  not  be  made  to 
understand  persons  or  things,  the  degree  in  which  he  was  affected  being 
different  at  different  times.  That  the  deceased  was  subject  to  consider- 
able deafness  is  also  admitted*  This  defect  always  makes  a  person  ap- 
pear to  disadvantage  in  society;  and  to  accidental  observers,  not  being 
able  to  hear  every  thing  that  passes,  he  appears  dull  and  stupid,  and  is 
in  reality  less  excited  and  entertained  in  company  than  other  persons; 
yet  such  a  person  may,  when  he  does  hear,  perfectly  understand,  and  be 
able  to  converse  quite  rationally.  The  deceased  was  nervous  and  low 
spirited  when  any  thing  affected  him.  If  then  we  picture  to  ourselves 
a  person  approaching  to  ninety  years,  deaf  and  nervous,  walking  in  his 
garden  or  in  his  immediate  neighbourhood,  such  a  person  meeting  the 
observations  of  those  who  occasionally  saw  him,  would  not  make  a  very 
favourable  impression  as  to  his  capacity;  while  it  might  be,  that,  if  he 
entered  into  conversation  with  them,  he  would  show  that  he  was  in 
possessipn  of  considerable  mental  powers.  Some  of  his  bodily  powers 
were  very  good,  except  when  under  these  attacks;  his  health  was  good, 
and  he  was  so  alert  he  could  run  up  stairs,  which  he  sometimes  did,  to 
avoid  Mrs.  Jukes's  visitors,  who  he  did  not  wish  to  see,  being  rather 
a  shy  man.  His  eye-sight  was  perfect,  therefore,  his  not  knowing  per- 
sons did  not  arise  from  any  defect  of  sight;  he  read  the  newspaper,  and 
the  psalms,  and  the  lessons  of  the  day  without  spectacles,  and  wrote  a 
fair  hand  to  the  time  of  his  death.  Now  these  facts  are  so  clear  they 
cannot  be  controverted;  and  having  stated  them  and  the  way  they  bear 
upon  the  case,  the  Court  will  now*proceed  to  a  review  of  the  evidence 
upon  the  great  controverted  point  of  the  capacity  of  the  deceased,.^or, 
as  it  is  more  technically  described,  his  mind,  memory,  and  understand- 
ing, and  his  competence  to  do  any  act  requiring  thought,  judgment,  or 
reflection. 

^  In  support  of  the  plea  alleging  all  these  facts,  thirteen  witnesses  have 
been  examined;  seven  of  those  were  either  servants  of  Mr.  John  Harrison, 
the  brother,  or  persons  in  that  'condition  of  life;  three  others  are  gen- 
tlemen, acquaintances  of  the  deceased,  who  visited  him  occasionally, 
and  the  remaining  three  were  the  maid-servants  of  Mrs.  Jukes. 

The  first  witness  examined  is  Mr.  William  Tatton;  he  lived  as  butler 
to  Mr*  John  Harrison  for  thirty-five  years,  and  deposes  to  incapacity 
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pretty  nearly  in  the  terms  of  the  plea,  and  in  some  instances  perhaps 
beyond  it,  for  he  carries  it  further  back;  he  says  **he  does  not  entertain 
any  doubt  that  the  deceased's  memory  and  mental  faculties  had  become 
80  weakened  frdni  great  age,  that  in  or  about  1812,  he  was  incapable  of 
comprehending  the  state  of  his  affairs;  he  could  for  the  most  part  under* 
stand  what  passed  in  conversation  at  the  time,  but  could  not  retain  it, 
his  memory  was  so  exceedingly  impaired  at  particular  times;  on  occa- 
sions, which  occurred  frequently,  he  could  not  understand  any  thing, 
but  was  quite  lost  and  childish,  and  nine  times  out  of  ten  the  deceased 
did  not  know  any  person  unless  he  was  told  who  it  was,  and  excepting 
those  who  were  constantly  about  him,  and  in  attendance  on  him.  He 
has  seen  him  at  Shawfield,  when  he  would  walk  through  the  house  and 
about  the  garden  without  speaking  a  word  to  any  one;  that  when  he  did 
speak  it  was  commonly  not  more  than  to  ask  <how  is  my  brother?'  he 
would  burst  out  crying,  as  frequently  as  not,  and  appeared  to  be  very 
gloomy  and  unhappy,  but  which  the  deponent  supposed  to  proceed  in  a 
great  measure  from  his  seeing  his  brother  in  the  state  in  whieh  he 
was;  that  from  the  beginning  or  middle  of  1813,  the  deceased  was  in  a 
very  chijdish  state,  incapable  of  the  management  of  his  affairs,  and  from 
that  time  he  continued  to  grow  Worse,  down  to  the  last  time  the  depo- 
nent saw  him,  which  was  about  a  month  after  the  death  of  Mr.  John 
Harrison;  there  were  intervals  during  which  the  deceased  did  know 
what  he  was  doing,  but  they  were  of  very  short  duration,  and  though 
he  knew  what  he  was  about  at  the  time,  his  recollection  of  the  past  was 
very  deficient.  The  deponent  was  very  little  down  at  the  house  of 
Mrs.  Jukes,  where  the  deceased  lived;  he  never  went  there  except 
when  sent  on  a  message.  In  1812  the  deponent  had  the  care  of  the 
domestic  concerns  at  Shawfield;  the  deceased  used  to  ask  him  for  his 
book  of  weekly  expenses,  which  he  would  lock  up,  without  looking  at, 
and  keep  it  for  two  or  three  days,  till,  as  happened  sometimes,  Mrs. 
Jenkins,  a  neighbour,  came  to  Shawfield,  and  she  looked  it  over  and 
told  him  it  was  all  right,  and  then  he  returned  it  to  the  deponent.''  He 
says  upon  the  ninth  interrogatory  *^  that  he  never  settled  an  account 
with  the  deceased:  Mr.  Kinleside  always  settled  with  the  respondent 
during  1813,  though  he  might  have  received  money  from  him  between 
Mr.  Malin's  accident  and  Mr.  Kinleside's  taking  the  management, 
which  was  the  beginning  of  1813;  he  believes  he  did  receive  either  a 
draft  or  bank  note  from  the  deceased,  but  he  does  not  remember  hav- 
ing received  either  from  him  at  any  other  time;  there  was  no  more  bu- 
siness transacted  between  him  and  the  deceased  than  that  the  deceased's 
man  would  tell  the  deceased  that  the  respondent  wanted  money,  and 
when  the  deceased  came  up  he  wouM  bring  it."  He  says  upon  the  se- 
cond interrogatory,  <<that  soon  after  the  death  of  the  testator,  the  pro- 
ducent  told  the  respondent,  that  he  meant  to  dispute  some  parts  of  the 
deceased's  testamentary  papers,  and  he  asked  the  respondent  if  he  re- 
membered some  general  circumstances,  and  if  he  did  he  should  call 
upon  him.  He  has  seen  the  producent  twice  since,  who  afterwards 
wrote  to  the  respondent  to  request  him  to  get  the  witnesses  together  at 
Bromley,  on  Monday  last,  and  to  get  Fuzzey  to  Bromley  on  the  Satur- 
day before,  and  to  get  lodgings  for  the  examiner;"  and  this  witness, 
who  is  vouched,  Puzzey,  says,  on  the  second  interrogatory,.** that  Tat- 
too sent  to  him  one  day  last  year  to  come  to  his  house  to  meet  the  pro- 
ducent, who  then  asked  him  some  questions  similar  to  those  now  pat 
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He  does  not  now  remember  rery  particularly  what  then  passed,  but  he 
thought  the  business  at  an  end,  till  one  day  last  week,  when  Mr*  Tattoa 
desired  him  to  meet  the  producent  again  at  his  house.^' 

Certainly,  in  the  judgment  of  this  man,  Tatton,  the  deceased  was 
incapable  of  making  his  will,  but  there  are  some  circumstances  in  his 
evidence,  which  make  the  Court  rather  hesitate  in  concurring  in  his 
opinion,  however  sincere  he  may  be  in  giving  it.     From  his  answer  to 
the  second  interrogatory,  which  has  just  been  stated,  it  appears,  that 
soon  after  the  death  of  the  deceased,  he  was  employed  as  a  sort  of  agent, 
and  that  he  is  again  employed  for  the  purpose  of  collecting  the  witnesses 
together:  this  is  very  apt  with  persons  in  his  condition  in  life  to  create 
a  sort  of  bias  upon  the  judgment.     He  principally  forms  his  opinion 
from  seeing  this  old  gentleman  coming  to  Shawfield,  much  distressed 
at  his  brother's  illness,  walking  through  the  rooms  or  about  the  gardens, 
and  not  conversing  with  him; — the  deceased  seldom  asking  him  any 
other  questions  than  how  his  brother  did,  or  for  his  book  of  accopnts. 
He  ventures,  however,  upon  these  means  of  knowledge,  to  depose  to 
some  of  these  points.     He  says,  he  was  seldom  at  Mrs.  Jukes's,  and 
never  went  there  except  when  sent  on  a  message;  and  yet  he  ventures 
to  depose  that  the  deceased,  nine  times  out  of  ten,  did  not  know  any 
person  unless  he  was  told  beforehand  who  it  was.     Now,  how  Tatton 
could  know  this,  who,  perhaps,  was  not  present  once  in  twenty  times, 
when  any  of  the  deceased's  friends  approached  him,  it  is  difficult  to 
conjecture.     Again,  he  says,  that  the  deceased  asked  for  his  book  of 
weekly  expenses,  which  he  would  lock  up  without  looking  at,  till  he 
had  an  opportunity  of  consulting  some  other  person  upon  the  correct- 
ness of  his  book.     Now,  how  should  the  witness  know  this;  the  de- 
ceased kept  the  book  two  or  three  days;  it  is  proved  that  he  transacted 
his  business  in  his  own  room,  at  Mrs.  Jukes's;  and,  therefore,  the  wit- 
ness could  not  know  whether  he  judged  of  the  book  from  his  own  con- 
sideration, or  the  assistance  of  any  other  person.     He  says,  that  he 
might  receive  one  or  two  drafts  in  1812,  but  that  in  1813  he  did  no  bu- 
siness with  him;  but  it  comes  out  in  a  further  part  of  the  interrogato- 
ries, that  when  Tatton  wanted  money,  he  used  to  tell  the  deceased's 
servant  that  he  wanted  money,  and  that  the  deceased  when  he  came  up 
to  Shawfield  would  bring  it.     It  so  happens  that  in  this  very  year,  1813, 
when  the  witness  says  he  received  no  draft  at  all  from  the  deceased, 
here  are  no  less  than  sixteen  drafts  drawn  in  favour  of  Tatton;  three 
only  out  of  the  sixteen  are  filled  up  by  Mr.  Kinleside,  the  others  are 
filled  up  by  the  deceased,  and  they  are  all  signed  by  him.     In  the  year 
1813,  Mr.  Kinleside  was  at  Shawfield  but  a  small  portion  of  his  time; 
the  witnesses,  Peebles,  Hope,  and  others,  state  that  he  would  come 
there  and  stay  from  Monday  till  Saturday;  he  was  a  clergyman,  resid- 
ing in  Sussex,  and  having  a  living  to  take  care  of  there,  he  would  stay 
at  Shawfield  four  or  five  days  together,  and  then  be  absent  three  or  four 
weeks.     By  his  filling  up  the  draft  it  should  appear,  there  was  no  clan- 
destinity  in  his  acts;  and,  therefore,  it  is  extremely  probable  the  other 
drafts  in  the  hand-writing  of  the  deceased  were  drawn  by  him  without 
assistance  for  the  purpose  of  supplying  Tatton  when  he  wanted  money. 
Kotonly  are  the  drafts  filled  up  by  the  deceased  himself,  but  the  sums 
are  entered  with  the  greatest  accuracy  at  the  other  end  of  the  check; 
they  are  filled  up  in  printed  checks,  thus,  ^*  John  Harrison,  (mention- 
ing that  they  were  for  bis  brother's  account,)  for  William  Tatton.  50/. 
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25th  February,  1813,  In  the  checks  there  is  a  particular  accuracy,  for 
though  printed  with  the  word  •*  London,"  yet  in  every  one  the  deceas« 
ed  scratches  out  London  and  inserts  Bromley.  Here  is  at  the  conclu- 
sion of  them  a  still  more  singular  piece  of  accuracy;  in  all  but  the  last 
they  are  signed  ^^  Jindrewa  Harrison^  for  John  Harrison f^  but  the 
last  of  them  is  not  so  drawn,  but  is  signed,  ^<  on  the  late  John  Harri- 
son^s  accountf^^  varying  the  phrase.  Now  the  fact  is,  that  since  the 
drawing  of  the  preceding  drafts  Mr.  John  Harrison  had  died:  this  is  a 
strong  instance,  if  it  comes  from  the  deceased  himself,  not  merely  of 
memory  and  understanding,  but  of  correct  and  minute  attention  and 
Activity  of  faculties;  and  yet  it  is  stated  by  several  of  the  witnesses, 
that  about  and  fioon  after  the  death  of  Mr.  John  Harrison,  the  deceased 
was  apparently  even  much  worse  than  usual.  It  is  certainly  true  that 
little  incidental  facts  of  this  kind  often  weigh  much  more  in  the  proof 
of  capacity  than  the  opinion  of  a  great  number  of  witnesses,  sqch  as 
Tatton,  forming  their  opinions  on  such  ground  as  he  had  for  his;  it  is 
indeed  possible  that  Mr.  Kinleside,  or  some  other  person,  might  be 
standing  by,  and  might  have  dictated  this  and  all  the  other  drafts  to  the 
deceased,  but  of  that  there  is  no  proof;  they  are  in  the  hand- writing  of 
the  deceased,  and  the  instruments  are  exhibited;  but  the  Court  will  be 
better  able  to  judge  whether  the  deceased  was  capable  of  doing  this  with* 
out  assistance  when  it  comes  to  other  parts  of  the  evidence  applying  to 
circumstances  of  a  similar  sort. 

The  next  witness  to  whom  I  shall  refer  is  Browning,  who  is  in  the 
same  situation  in  some  degree  as  Tatton;  he  was  footman  to  Mr.  John 
Harrison,  from  1808  to  the  time  of  his  death,  and  he  gives  his  opinion 
of  the  incapacity  of  the  deceased  not  quite  so  early  or  so  uniformly  as 
his  fellow  witness,  Tatton;  for  he  states,  that  about  the  latter  end  of 
1812,  or  the  spring  of  1813,  the  deceased's  memory  began  to  fail  him; 
he  was  subject  to  nervous  complaints,  which  came  upon  him  frequent- 
ly, and  upon  those  occasions  he  was  altogether  in  a  lost  state,  but  inde- 
pendent of  that  complaint  his  memory  had  become  impaired.  The  fail- 
ure of  memory  became  worse  in  1813,  and  before  the  end  of  that  year 
the  deceased  had  become  nearly,  if  not  altogether,  childish,  and  conti- 
nued in  that  state  till  the  month  of  March,  1814;  he  says  that  the  de- 
ceased was  not  always  in  a  state  of  forgetfulness,  but  there  were  times 
when  he  appeared  sensible  of  what  he  was  doing;  he  believes  he  was, 
about  September,  1812,  capable  of  the  management  of  his  affairs;  that 
is  a  period  which  applies  to  the  two  first  codicils;  that  he  has  no  reason 
to  believe  that  he  was  treated  by  those  about  him  then  as  a  childish 
person.  From  the  time  Mr.  Benjamin  Harrison  came  to  live  at  Wid- 
more,  all  orders  were  given  by  him,  and  after  he  removed,  Mr.  Kinle- 
side was  consulted,  so  that  the  deceased  seldom  gave  any  directions 
himself  when  he  was  competent  to  have  so  done.  Before  his  brother's 
death,  he  used  frequently  to  go  about  the  house  and  garden  at  Shawfield, 
looking  about  him,  and  appeared  not  to  know  what  he  was  about;  that 
he  was  roused  by  any  one  being  with  and  talking  to  him,  but  when 
alone  he  drooped  and  lost  himself  very  much;  the  deponent  never  was 
about  the  house  where  the  deceased  lived,  except  to  take  a  mesaage, 
and  he  never  stayed  there  any  time:  he  then  goes  on  and  gives  an  in- 
stance of  meeting  the  deceased  in  the  spring  of  the  year  1814,  about 
half  a  mile  from  his  own  house,  and  the  deceased  not  knowing  him, 
but  when  he  saw.  the  witness  in  the  evening  be  recollected  him,  and 
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said,  he  wondered  he  did  not  kno^  him  when  he  met  him^  a  circum- 
stance to  which  the  Court  attaches  very  little  importance,  for  it  is,  at 
most,  only  an  instance  of  the  deceased's  not  knowing  a  person,  which, 
it  is  fidmitted,  he  was  liable  to,  though  it  should  seem  rather,  from 
what  passed  in  the  afternoon,  as  if  this  had  been  a  mere  accident.  It 
also  proves  that  the  deceased  did  at  this  time  walk  half  a  mile  from  his 
house  without  being  attended,  and  that  he  was  not  considered  as  in  ac« 
tual  childishness,  and  under  a  total  loss  of  his  mental  faculties. 

The  next  witness  is  Curtis,  who  was  coachman  to  Mr.  John  Harri- 
son, and  who  is  now  an  exciseman  at  Reading,  and  he  says,  <'  that  he 
first  observed  the  deceased's  faculties  to  decay  about  twelve  months  be- 
fore his  brother's  death;  he  was  then  growing  very  much  lost;  at  times 
he  was  collected,  at  other  times  his  memory  was  gone;  about  the  mid- 
dle of  1812  he  grew  worse ;  he  does  not  know  what  could  be  the  cause 
of  his  forgetfulness,  except  it  were  old  age,  as  he  believes  it  was;  that 
about  the  time  of  his  brother's  death,  the  deceased  appeared  very  much 
lost,  and  was  frequently  walking  in  a  lonely  way,  and  talking  in  such 
a  simple  whining  manner,  as  showed  he  was  quite  lost,  and  could  not 
collect  his  thoughts;  he  was  not  always  so,  but  very  frequently,  and 
almost  constantly  about  that  time;  he  frequently  burst  into  tears  and  ap- 
peared full  of  care,  not  taking  notice  of  any  one;  the  deponent  has  seen 
him  undress  himself  in  the  morning  when  he  was  s^itting  in  his  brother's 
house,  and  was  very  much  agitated,  all  in  a  kind  of  tremble,  and  at 
such  times  altogether  lost;  this  was  owing,  as  the  deponent  believes,  to 
a  sort  of  fit,  of  a  nervous  kind,  to  which  he  was  subject;"  he  mentions 
an  instance  in  August,  1814,  of  the  deceased's  meeting  him  upon  Wid« 
more-green,  just  above  Shawfield;  the  deponent  made  his  obeisance  to 
the  deceased,  and  asked  how  he  did,  which  he  returned  in  a  very  polite' 
manner,  as  though  he  had  been  a  stranger,  and  a  gentleman,  evidently 
not  knowing  him.  He  says,  upon  the  17th  interrogatory,  <<  that  the  re- 
spondent, after  the  death  of  Mr.  John  Harrison,  continued  upon  the 
premises,  having  very  little  to  do  till  he  was  discharged  by  Mr.  Kinle- 
side,  in  May  or  June  1814;  he  afterwards  lived  with  Mr.  Olmius,  and 
went  to  Reading  in  November  1815;  he  says  that  the  respondent  called 
6a  the  deceased  shortly  before  he  went  to  Reading  (that  was  in  the  latter 
end  of  1815;)  he  got  Latter,  the  deceased's  servant,  to  ask  the  deceas- 
ed to  lend  him  ten  pounds,  towards  the  expense  of  his  moving  to  Read- 
ing; a  few  days  afterwards  Mr.  Kinleside  gave  the  respondent  twenty 
pounds,  as  from  the  deceased;  a  day  or  two  afterwards  the  respondent 
called  to  thank  the  deceased,  Mr.  Kinleside  having  told  him  that  it 
was  a  gift  from  the  deceased;  the  deceased  told  the  respondent  he 
was  very  welcome  to  it,  and  hoped  it  would  do  him  good;  the  de- 
ceased seemed  pretty  well,  and  was  then,  as  he  believes,  of  a  sound 
mind." — What  then  is  the  fair  result  of  this  man's  deposition? — 
Id  chief  he  certainly  deposes  pretty  strongly  to  his  opinion  of  a  fluc- 
tuating capacity  at  least,  particularly  about  the  time  of  the  brother's 
death;  but  here,  so  late  as  November  1815,  this  witness,  by  his  own 
conduct,  appears  to  have  considered  the  deceased  as  in  possession  of 
his  faculties,  for  he  applies  to  him  to  borrow  money,  and  he  goes  to  re- 
turn him  thanks  for  the  present  which  he  has  made.  What  does  the 
deceased's  conduct  imply  upon  this  occasion?  why  to  this  old  servant  of 
his  brother's,  who  it  appears,  on  his  own  evidence,  had  been  very  at- 
tentive to  his  brother  in  his  last  illness,  instead  of  lending  him  the 
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money,  he  makes  him  a  present  of  twenty  pounds  to  place  him  in  hit 
new  situation  at  Reading;  and  when  Curtis  comes  to  return  thanks  for 
the  gift,  he  recollects  the  transaction,  tells  him  he  is  very  welcome  to  it, 
and  hopes  it  will  do  him  good;  and,  as  Curtis  admits,  he  was  of  sound 
mind,  in  November  1815,  which  is  a  year  and  a  half  nearly  after  thia 
testamentary  instrument  was  executed. — The  impression,  therefore,  of 
this  deposition,  taking  the  whole  together,  is  rather  favourable  than  ad- 
verse to  general  capacity. 

The  two  next  witnesses  are  Peebles  and  Hope,  the  gardener  and  un- 
der gardener,  and  they  give  an  unfavourable  opinion  of  the  deceased's 
capacity,  as  far  as  their  opportunities  enabled  them  to  judge  of  it,  but 
they  also  assign  partly  the  reasons  upon  which  they  found  their  opinion* 
Peebles  says,  that  the  faculties  of  the  deceased  began  to  decay  about 
Christmas,  1812;  the  deceased  at  that  time  came  into  the  garden,  as  he 
did  every  year,  to  distribute  Christmas-boxes,  and  though  he  gave  the 
deponent  his  Christmas-box,  he  appeared  to  have  forgotten  who  the  de- 
ponent  was,  for  he  called  him  Curtis,  which  was  the  coachman's  name^ 
and  asked  him  what  fruit  he  was  gathering;  that  at  times,  when  walk- 
ing about  the  garden,  he  remarked  upon  the  weather  being  hot  or  cold, 
or  something  of  that  kind;  that  he  saw  and  conversed  with  the  deceased 
so  little  that  he  can  hardly  depose  to  his  state  of  mind;  he  verily  believes 
that  in  April,  1814,  the  deceased  was  not  of  sound  or  disposing  mind, 
memory,  or  understanding,  or  capable  of  understanding  the  nature  of 
his  affairs  or  of  his  testamentary  arrangements.  Hope  deposes  much  to 
the  same  effect^  and  says,  upon  the  11th  article,  he  is  quite  certain  the 
deceased  was  not,  during  any  part  of  April  1814,  of  sound  disposing 
mind,  memory,  or  understanding. 

'  Now  these  witnesses  do  not  weigh  very  much  with  me,  for  where 
they  rely  on  facts,  the  Court  is  enabled  to  judge  for  itself:  the  circum- 
stance of  his  calling  Peebles,  Curtis,  may  have  an  effect  upon  an  ignorant 
person,  but  no  intelligent  person  will  rely  on  such  a  circumstance;  evea 
the  counsel  gave  it  up,  and  thought  it  too  trivial  to  argue,  and  without 
entering  into  an  analysis  of  it,  it  is  quite  common  to  the  most  ordinary 
observer,  it  occurs  every  day;  instances  more  striking  than  this  have  oc« 
curred  to  my  observation  during  the  progress  of  this  cause:  this  is  ab- 
sence of  mind,  but  absent  persons  have  their  memory  as  perfect  as  per- 
sons not  liable  to  such  blunders.  As  to  asking  him  what  fruit  he  was 
gathering,  that  might  be  a  mere  joke,  of  which  it  is  proved  he  was 
fondy  making  an  observation  to  the  gardener,  what  fruit  are  you  gather- 
ing? Taking  the  whole  evidence  together,  it  bears  strongly  in  favour 
of  memory  and  understanding,  for  he  recollects  the  season  of  the  year; 
he  goes  to  give  the  Christmas-boxes,  he  gives  the  usual  amount,  he  pays 
them  himself,  and  he  enters  them  in  his  account  book,  because  upon  the 
very  day  after  Christmas-day,  December  the  26th,  1812,  are  entered 
the  sums  which  he  paid  to  the  different  servants  of  John  Harrison,  and 
the  sums  which  he  paid  to  the  different  servants  of  Mrs.  Jukes  upon 
that  day; — and,  therefore,  taking  the  whole  of  this  evidence  together, 
it  as  strongly  marks  capacity  as  those  little  instances  which  make  an  im- 
pression on  the  witnesses  bear  the  other  way. 

Another  witness,  a  gardener,  Simmons,  deposes  to  having  met  the 
deceased  twice  in  1814,  in  May  and  June,  and  twice  in  1815,  in  July 
and  August,  and  he  says  that  the  deceased  did  not  know  him,  and  that 
Mrs.  Jukes  could  not  make  him  understand  who  he  was.     These  oc- 
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cQrrences  are  accounted  for  by  the  occasional  attacks  to  which  he  was 
liable. 

The  only  remaining  witness  of  this  class  is  Fuzzey,  and  the  account 
which  he  gives  of  the  deceased  is  this:— "he  had  lived  as  coachmaa 
with  John  Harrison  for  some  years;  he  then  became  a  farmer  and  corn- 
cfiaadler  in  the  neighbourhood,  and  he  served  the  deceased  with  corn: 
he  mentions  that  the  deceased  had  a  mare,  that  she  took  to  kicking  in 
the  gig  when  Mr.  Malin  was  driving  her,  and  Mr.  Malin  had  the  mis- 
fortune to  break  his  leg;  the  deceased  had  had  the  mare  for  some  years, 
she  was  his  riding  mare  as  long  as  he  was  able  to  ride;  after  this  acci- 
dent he  gave  her  to  the  deponent;  this  was  about  the  latter  end  of  1812.'^ 
That  was  after  the  time  when  they  date  the  incapacity.     Now,  in  re- 
spect to  the  mare,  he  says,  upon  the  nineteenth  interrogatory,  mention- 
ing the  circumstances  that  passed  on  the  occasion, — <'  that  the  deceased 
said,  that  he  would  not  keep,  or  use  the  mare  any  more,  as  she  had  kicked 
him  in  the  chaise.  He  asked  the  respondent  what  she  was  worth,' who  said 
fifteen  pounds.     He  replied,  she  is  not  worth  half  that;  do  you  think 
she  is  worth  a  guinea  ?     The  respondent  laughed,  and  said  Yes,  Sir. 
The  deceased  then  said,  Do  you  give  Curtis  a  guinea,  and  take  away 
the  mare.''    Curjlis  speaks,  upon  the  nineteenth  interrogatory,  much  to 
the  same  effect,   <<  that  when  the  deceased  gave  the  mare  to  Fuzzey  he 
was  very  jokey; — he  told  Fuzzey  he  had  rather  he  had  the  mare  than 
any  one  else,  and  asked  him  what  he  could  afford  to  give  for  her,  if  he 
thought  she  was  worth  seven  pounds;  Fuzzey  said.  Yes,  she  was.  Well 
then,  said  the  deceased,  give  Curtis  a  guinea,  and  take  away  the  mare; 
be  remembers  the  deceased  saying  that  he  did  not  mind  the  mare  being 
worked  at  the  farm,  but  he  could  not  let  her  go  to  posting  work,  as  she 
had  been  a  good  mare,  and  he  liked  h^r."     Now,  this  is  the  latter 
end,  as  {  stated,  of  181^,  and  it  proves  any  thing  but  incapacity; — here 
is  snind  and  memory,  and  a  knowledge  of  human  nature; — here  is  a  fa- 
TotiHte  old  riding  mare; — he  will  not  keep  her  because  she  has  done 
mischief; — he  will  not  sell  her  to  posting,  he  will  not  sell  her  to  Fuzzey, 
as  he  might  think  himself  at  liberty  to  sell  her  again,  or  expose  her  to 
ill  usage,  but  he  gives  her  to  the  old  coachman  to  be  used  on  the  farm, 
only  requiring  him  to  give  a  fee  of  a  guinea  to  Curtis;  and  he  is  very  jo- 
cose upon  the  occasion:  certainly  this  does  not  show  any  loss  of  faculties. 
But  Fuzzey  goes  on  and  says,  '<  that  about  nine  months  afterwards 
he  took  the  mare  to  Shawfield  with  some  corn,  and  that  the  deceased 
acted  in  a  very  strange  manner: — he  says  that  he  was  not  then  paid  as 
he  commonly  was;"  here  then  was  an  instance  of  the  deceased's  inca- 
pacity at  that  time; — he  says,  <'  that  he  went  about  three  weeks  after- 
wards to  be  paid; — the  deceased  did  not  appear  to  take  such  notice  of 
him    as  usual ; — when  the  deceased    did    understand,    he  went  and 
fetched  the  money  in  bank  notes,  which  he  counted  over  twice,  and 
then  gave  the  deponent  one  note  too  much;"  and  he  enters  into  some 
particular  conversation  as  to  that  head,  as  an  instance  of  more  doubtful 
capacity; — that  at  first  he  did  not  know  Fuzzey;  when  he  did  he  went 
and  fetched  the  money,  and  paid  him  a  pound  too  much.     That  might 
happen  from  accident,  or  from  a  want  of  mind; — it  shows  a  fluctuating 
state  of  mind.     He  says,  <<  that  sometimes  the  deceased  appeared  to 
have  his  recollection  about  him  a  good  deal  better  than  at  other  times, 
for  he  very  well  remembers  that  the  deceased  has  more  than  once  writ- 
ten a  receipt  for  him  to  sign^  and  he  has  writtea  it  very  correctly,  and 
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the  deceafled  seemed  to  recognize  him  when  he  came,  ana  then  again 
at  other  times  there  was  no  making  him  understand  who  he  was,  or 
what  he  came  for;  it  was  about  the  time  of  his  brother's  death  that  the 
deponent  particularly  observed  that  the  deceased's  memory  failed  him.'^ 
But  surely  no  intelligent  person,  who  has  been  a  careful  observer  of  life, 
and  I  am  sure  no  person  who  has  been  accustomed  to  proceedings  in  this 
Court,  will  be  at  a  loss  to  account  for  these  fluctuations  in  an  old  man, 
that  sometimes  he  is  intelligent,  and  sometimes  not; — more  especially 
where  he  is  liable  tq  special  and  particular  attacks.  He  says,  ''  that  he 
remembers  that  the  deceased  appeared  worse  about,  and  for  some  time^ 
perhaps  nine  or  ten  months  after  his  brother's  death;  the  deponent  re- 
members that  once  or  twice  during  that  time,  Mr*  Einleside  paid  the 
deponent,  saying,  that  the  governor  was  very  poorly; — and  after  that, 
the  two  last  times  that  ever  the  deceased  had  corn,  he  paid  the  deponent 
himself  by  draft  on  his  bankers,  which  he  wrote  himself,  for  his  eye- 
sight was  very  good,  and  he  wrote  a  clear  strong  hand,  but  some  one, 
generally  Mr.  Einleside,  looked  over  the  bill  and  draft  to  see  that  all 
was  correct."  He  throws  in  here  that  Mr.  Einleside  or  some  one  stood 
by  to  see  that  all  was  correct,  but  he  does  not  attempt  to  say  that  Mr. 
Einleside  interposed,  or  that  there  was  any  necessity  for  the  deceased's 
receiving  assistance;  that  all  was  not  done  by  the  deceased  himself,  cer- 
tainly, without  any  assistance.  Here  then  comes  out  from  this  very 
witness,  direct  proof  that  the  deceased  could  conduct  transactions  of  bu- 
siness correctly;  that  he  could  receive  his  bills  for  corn;  that  he  could 
pay  them  by  drafts  upon  his  bankers,  which  he  wrote  himself;  and  that 
he  went  through  the  whole  of  the  business  correctly,  without  assistaDce, 
This  witness  is  confirmed  in  this  respect  by  others,  though  being  pro- 
duced in  opposition  to  capacity,  confirmation  might  not  be  necessary, 
but  he  is  confirmed  by  a  fellow-servant,  Alexander,  and  also  by  the  Rev. 
Mr.  Walmesley,  both  of  whom  were  present  when  some  of  these  pay- 
ments were  made  to  Fuzzey.  He  is  also  confirmed  by  the  draughts  oq 
the  bankers,  for  here  they  are  all  filled  up  by  the  deceased,  and  here  is 
the  counter  entry  by  the  deceased  in  his  own  hand-writing;  here  are  Fuz- 
zey's  bills  and  receipts,  endorsed  by  the  deceased  himself, docketted  on  the 
back  with  the  name  of  the  person  to  whom  paid,  when  paid,  and  the'amount 
of  the  bill.  They  occur  in  January,  March,  June,  and  October,  181 3, 
and  February,  May,  and  subsequent  months  in  1814,  and  therefore  they 
occur  at  the  periods  most  important  to  examine  into  as  to  the  capacity 
of  the  deceased;  here  are  also  corresponding  entries  of  the  several  pay- 
ments made  to  Fuzzey  in  the  deceased's  own  private  book  of  accounts 
of  his  cash  and  expenditure,  and  the  result  therefore,  of  this  evidence, 
in  my  judgment,  proves  a  case  quite  different  from  that  which  was  in- 
tended to  be  set  up. 

The  next  class  of  witnesses  are  three  of  the  deceased's  friends,  who 
made  occasional  visits  to  him.  The  first  of  these  is  Mr.  Matthew  Har- 
rison, the  brother  of  the  party  in  the  cause,  and  he  states  in  his  deposi- 
tion that  he  was  acquainted  with  the  deceased  from  his  childhood,  and 
he  visited  him  on  the  5th  day  of  December,  1813;  that  he  had  seen  him 
three  or  four  times  in  the  preceding  twelve  months;  that  on  the  5th  of 
December  the  deceased  did  not  know  him,  and  Mrs.  Jukes  was  under 
the  necessity  of  addressing  the  deceased,  which  she  did,  nearly  in  the 
following  terms, — '<  Governor,  don't  you  know  that  this  is  Mr.  Mat- 
thew HarrisOUi  and  don't  you  know  that  he  has  a  wife  and  children. 
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«nd  don't  you  ask  after  his  wife  and  children?''  and  that  the  deceased 
muttered  something  which  the  deponent  did  not  distinctly  hear,  but 
which  he  understood  to  be,  ^*  I  hope  they  are  well,"  or  to  that  effect: 
he  said  that  Mrs.  Jukes,   again  addressing  the  deceased,  said,   <<I  am 
sure  you  will  be  glad  to  hear  that  Mr.  and  Mrs.  Ben  Harrison  and  all 
the  children  are  well  at  Guy's,"  upon  which  the  deceased  replied, — <<I 
•m  glad  to  hear  it,"  in  a  muttering  tone;  the  deponent  staid  with  him 
about  half  an  hour,  but  did  not  attempt  to  enter  into  conversation  with 
the  deceased; — he  was  not  in  a  state  of  mind  to  converse  on  any  sub* 
ject; — that  after  the  deponent's  name  had  been  mentioned,  the  deceased 
could  not  distinguish  him  from  any  other  person,  and  did  not,  during 
the  visit,  recognise  him  as  he  had  formerly  done,  and  he  well  remem* 
bars,  that  during  one  half  the  visit  he  was  in  a  sleeping  state.     Then  he 
Bays,  that  he  has  not  the  least  doubt  that  the  deceased  was  of  unsound 
mind,  memory,  and  understanding,  and  that  he  was  incapable,  at  that 
time,  of  making  his  will,  or  of  doing  any  other  act  of  a  testamentary 
nature,  or  any  act  whatever  requiring  thought,  judgment,  and  reflection, 
and  I  have  no  doubt  this  is  Mr.  Matthew  Harrison's  sincere  opinion, 
and  possibly  it  might  be  a  correct  opinion,  that  the  deceased  was  not, 
during  this  half  hour,  capable  of  doing  any  act  requiring  thought,  judg- 
ment, and  reflection,  because  unquestionably  he  was  sometimes  in  a 
state  of  incapacity. — It  has,  however,  been  pointed  out  to  the  notice  of 
the  Court,  that  upon  this  very  5th  of  December,  the  deceased  writes  a 
very  rational  and  proper  answer  to  a  letter  which  he  had  received  from 
Mr,  Boodle;— the  letter  is  exhibited: — ^*  Widmorej  5th  of  Dec.  1813, 
Dear  Sir,  the  day  you  have  fixed  to  be  here  with  Mr,  Stanley  will  be 
most  convenient  to  mc,  and  I  hope  Mr.  Kinleside  will  be  able  to  set" 
tie  for  the  probate  of  the  will.     I  remain  j  dear  Sir^  your^Sy  sincerely, 
Andrews  /larrisan,^^      It  is  addressed  to  ** Edward  Boodle,  Esq. 
Brook-street,  London,"  and  it  is  fairly  written  and  properly  addressed, 
and  certainly,  in  this  letter,  there  is  no  mark  whatever  of  unsound  un- 
derstanding, or  of  want  of  thought  and  recollection,  or  of  loss  of  me- 
mory; and  when  the  Court  recollects  the  object  of  this  letter  was  to 
make  an  appointment  with  Mr.  Boodle,  for  the  purpose  of  making  an 
alteration  in  the  deceased's  will,  to  the  exclusion  of  Mr.  Matthew  Har- 
rison's brother,  the  suggestion  made  by  the  counsel  does  not  seem  very 
improbable,  that  the  deceased  did  feel  unwilling  to  enter  into  familiar 
conversation  with  Mr.   Matthew  Harrison  on  this  day,  and  that  he 
would  turn  rather  a  deaf  ear  to  this  suggestion  of  Mrs.  Jukes's,  of  en- 
quiring after  Mrs.  Harrison  and  the  children  at  Guy\  for  he  was  a  sin- 
cere moral  man,  and  at  the  very  time  when  he  proposed  utterly  to  ex- 
elude  Mr.  Benjamin  Harrison  from  his  testamentary  bounty,  he  would 
not  enter  into  conversation  with  the  brother,  or  make  inquiries  after 
him.     The  other  observation  made  by  the  counsel  is  still  less  matter  of 
conjecture;  it  is  a  matter  of  necessary  inference:  Mr.  Matthew  Har- 
rison had  seen  the  deceased  three  or  four  times  during  the  preceding 
twelve  months; — now,  when  he  only  deposes  to  incapacity  on  the  5th 
of  December,  1813,  and  he  is  specifically  called  on  for  that  purpose,  I 
think  it  is  a  just  inference,  that  upon  other  occasions  when  he  saw  the 
deceased  in  that  year,  he  did  not  observe  any  symptoms  of  incapacity. 
The  excuse  offered  in  answer  is,  that  being  the  brother  of  the  party, 
they  did  not  choose  to  produce  Mr.  Matthew  Harrison  to  the  general 
incapacity; — that  might  be  something  of  a  reason  for  not  producing  him 


308  KiNLEsiDE  V.  Harrison.  £.  T.  1818. 

at  all;  and  in  the  allegation  there  does  appear  to  be  something  of  an  un- 
willingness to  vouch  him  by  name,  because  in  that  article  they  do  not 
plead  it  was  Matthew  Harrison  who  visited  the  deceased  on  the  5th  day 
of  December,  but  an  old  and  intimate  friend  of  the  deceased:  but,  why, 
having  produced  him  to  incapacity  on  this  day,  and  he  having  had  other 
opportunities  of  seeing  the  deceased  in  1812  and  1813,  they  should  not 
have  examined  him  to  incapacity  at  the  former  periods  in  181 3,  can  be 
accounted  for  only  by  this,  that  he  could  not,  with  truth,  depose  that  ha 
did  observe  any  symptom  of  incapacity.  Taking  his  evidence,  how* 
•ever,  at  the  utmost,  he  only  speaks  to  incapacity  on  this  particular  day 
during  half  an  hour. 

Mr.  Gordon,  another  friend,  who,  I  presume,  was  the  deceased's 
successor  in  business,  together  with  Mr,  Stanley,  is  the  next  witness; 
his  evidence  goes  no  further  than  this;  he  says,  '^he  used  to  visit  the 
deceased  once  a  year;  his  last  visit  was  in  June,  1813; — his  memory 
had  evidently  become  weakened  from  his  great  age,  and,  as  the  depon- 
ent believed,  from  a  decay  in  nature,  in  the  year  1813,"  which  he  af- 
terwards corrects  to  1813.  The  deponent  introduced  the  subject  of 
Mr.  Benjamin  Harrison  having  left  Widmore,  and  that  the  deceased 
appeared  very  indifferent  about  it;  he  says,  that  in  June,  1813,  the  de-> 
cay  of  his  memory  and  faculties  had  evidently  increased,  his  mind 
wandered,  he  appeared  lost  at  times  in  conversation:  the  deponent  was 
with  him  seven  or  eight  hours,  and  had  a  fair  opportunity  of  observing 
his  state;  he  does  not  remember  any  particular  instances  from  which 
he  made  such  observations  respecting  the  deceased's  faculties  and  me- 
mory, except  as  to  his  not  being  able  to  comprehend  who  some  persons 
were  of  whom  the  deponent  and  Mrs.  Jukes  were  talking."  He  says^ 
upon  the  5th  interrogatory,  that  the  deceased  was  for  many  years  sub- 
ject to  nervous  attacks;  that  he  saw  the  deceased  once  in  1812,  and  once 
in  1813.  Upon  the  10th  interrogatory,  he  says  he  does  entertain  con- 
siderable doubt  of  the  deceased's  being  capable  of  the  management  of 
his  affairs  in  1813.  He  says,  upon  the  2nd  interrogatory,  <Mhat  meet* 
ing  Mr.  Matthew  Harrison,  soon  after  the  deceased's  death,  he  expres« 
sed  a  hope  that  his  brother,  the  producent,  was  benefitted  by  deceased's 
will,  who  replied,  no, — that  a  codicil  had  been  made,  whereby  what 
was  left  to  him  had  been  taken  away.  The  respondent  said,  he  feared 
there  had  been  some  iniquitous  proceeding,  for  he  knew  well  what  a 
regard  the  deceased  and  his  brother  had  for  the  producent,  and  said,  if 
bis  evidence  was  of  use,  he  was  welcome  to  call  for  it."  He  says, 
upon  the  26th  interrogatory,  <'he  never  heard  any  thing  upon  the  sub- 
ject of  the  deceased  being  displeased  with  the  producent,  except  that 
there  was  a  coolness  between  them,  and  that  Mr.  Kinleside  was  at  the 
bottom  of  it,  and  had  made  some  representations  to  the  deceased  to  the 
prejudice  of  the  producent." — Now,  this  gentleman  ventures  not  only 
to  indulgis  a  suspicion  oi  ^^  iniquitoxis  procetdingSy^^  but  to  suggest  this 
suspicion  to  Mr.  Matthew  Harrison,  the  brother  of  Mr.  Benjamin  Har- 
rison, upon  no  better  grounds  than  the  deceased's  great  regard  for  Mr. 
Benjamin  Harrison;  and  yet  this  witness  admits  himself  that  he  intro- 
duced Mr.  Benjamin  Harrison's  name  in  conversation  to  the  deceased, 
and  that  he  appeared  rather  indifferent  about  it;  he  admits  a  coolness 
between  the  deceased  and  Mr.  Benjamin  Harrison;  and  he  admits  that 
he  did  not  know  that  Mr.  Benjamin  Harrison  had  ever  called  upon  the 
deceased  after  the  month  of  June^  1812.     I  have  not  the  least  suspicion 
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that  Mr.  Gordon  has  given  anything  more  than  his  sincere  opinion; 
but  when  a  witness  volunteers  his  evidence  under  prepossessions  taken 
up  on  such  foundations  as  these,  the  Court  cannot  give  any  very  great 
weight  to  the  force  and  effect  of  his  mere  opinion  as  to  the  state  of  the 
deceased. 

Mr.  Stanley  had  more  opportunities  of  observing  the  deceased,  and 
his  is  material  evidence.  He  states  that  he  had  known  the  deceased 
from  his  childhood;  his  father  was  in  partnership  with  him;  he  visited 
him  '<  in  the  month  of  September,  1812;  he  remembers  being  at  Wid- 
more  a  few  days  after  the  codicil  of  the  2d  of  September  was  executed, 
and  that  he  dined  with  the  deceased  and  his  b/other;  that  in  the  course 
of  the  evening  the  deceased  showed  a  want  of  recollection^  and  appa- 
rently a  partial  decay  of  his  mental  faculties,  particularly  of  his  memo- 
ry, which  at  intervals  he  appeared  to  have  lost: — several  instances  of  it 
occurred  in  the  course  of  the  evening;  in  one  instance  he  asked  the  wit- 
ness how  old  his  father  was,  though  he  had  been  dead  sixteen  years; 
another  time  he  asked  him  about  himself,  inquiring  how  Mr.  Stanley 
was,  evidently  forgetting  the  deponent,  who  sat  next  to  him.  On  be- 
ing corrected  by  the  deponent  the  deceased's  recollection  returned,  and 
he  said,  <  Oh,  ah,  to  be  sure,'  just  as  if  he  had  awoke  from  a  dream* 
He  says  that  he  was  not  with  the  deceased  sufficiently  often  to  enable 
him  to  form  a  correct  opinion  as  to  whether  the  deceased  was  or  was 
not,  generally,  capable  of  comprehending  the  state  of  his  affairs;  but  he 
did  observe,  generally,  from  his  manner,  conduct,  and  conversation, 
that  he  was  a  good  deal  broken,  and  that  his  mind  was  going.  The 
deponent  did  not  see  him  again  till  after  the  death  of  his  brother,  when 
he  went  to  Widmore  to  be  present  at  the  opening  of  the  will,  and  to 
attend  the  funeral,  and  he  saw  the  deceased  three  or  four  different  days 
about  that  time;  he  does  not  remember  particular  instances  of  decay  of 
faculties,  or  loss  of  memory,  except  as  he  is  about  to  depose  in  answer 
to  thQ  next  article;  and  yet  he  says,  the  deceased  appeared  to  him  to 
be  much  in  the  same  state  as  he  was  before; — he  was  again  with  the  de« 
ceased  on  the  days  of  which  he  will  more  particularly  depose,  at  which 
times  the  deceased  was  evidently  worse.  Those  particular  transactions 
it  will  be  necessary  for  the  Court  to  examine  presently.  He  says, 
<<  that  he  was  again  with  the  deceased  in  September,  1814,  when  the 
deceased  did  not  know  him;"  but,  after  Mrs.  Jukes  had  explained  who 
he  was,  by  saying  **  Governor,  don't  you  know  your  old  friend,  Mr. 
Stanley?"  the  deceased  said,  <<  Oh  dear,  is  that  Mr.  Stanley?  oh,  yes, 
certainly  I  do,"  and  the  deceased  did  then  appear  to  recognize  him. 
He  says,  on  the  5th  interrogatory,  that  on  one  of  the  days  to  which 
he  has  deposed  on  his  examination  in  chief,  he  remembers  being  pre- 
sent with  the  deceased,  dining  with  him,  when  he  was  attacked  with  a 
sort  of  fit,  which  lasted  only  a  few  minutes; — he  revived  quickly,  and 
he  concludes  with  saying,  <Uhat  he  last  saw  him  in  September,  1815; 
that  he  was  then  no  better; — he  believes  the  deceased  was  not,  from 
September,  1812,  capable  of  comprehending  the  state  of  his  affairs,  or  of 
managing  the  same."  Now  these  terms,  capable  qf  comprehending  the 
state  qf  his  affairs^  or  of  managing  the  same^  are  still  more  wide  and 
yague,  and  still  afford  a  looser  standard  of  capacity  even  than  the  usual 
terms  which  are  made  use  of:  they  may  stand  at  very  wide  distances 
indeed,  but  he  does  not,  at  the  utmost,  go  beyond  a  fluctuating,  doubt- 
ful capacity^  and  his  conduct  shows  he  did  not  conceive  the  deceased 
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reduced  to  utter  childishness  and  incapacity;  he  says,  on  a  further  ia- 
terrogatory,  the  34th,  <*that  the  deceased  was  a  co-executor  with  the 
respondent  of  his  late  brother,  Mr.  John  Harrison.     Mr.  Boodle  did 
attend  the  deceased  at  Widmore,  in  Decemberi  1813,  when  he  was 
sworn  to  his  brother's  will;  the  respondent  does  not  recollect  that  Mr. 
Boodle  did  express  any  doubts  of  the  deceased's  capacity;  the  respond- 
ent and  the  deceased  did  meet  some  time  in  January,  18 14^  for  the  pur- 
pose of  discharging  several  of  the  legacies  bequeathed  by  his  brother*s 
will,  and  for  the  payment  of  some  tradesmen's  bills;  the  deceased  did 
sign  several  drafts  on  the  bankers  for  paying  off  those  demands;  he  did 
all  that  he  had  to  do  correctly,  which  was  merefy  to  sign   his  name;— 
he  could  do  any  thing  of  that  kind  very  well; — he  could  do  what  he 
was  told  to  do,  but  he  was  not,  as  the  respondent  believes,  of  sound 
mind."     It  is  a  little  extraordinary  that  he  should  transact  all  this  busi- 
ness with  a  person  who  he  thinks  was  not  of  sound  mind;  but  the  de- 
.ceased  shows  no  want  of  accuracy ;^-every  thing  he  does,  he  does  cor- 
rectly and  properly,  without  observation,  without  assistance; — ^he  signs 
twenty  drafts  at  least  upon  that  morning,  with  Mr.  Stanley,  for  the  pay- 
ment of  the  debts  of  his  brother;  and  he  does  not  merely  sign  bis  name^ 
but  it  is  *^ •Andrews  Harrison f  executor  to  John  Harrison,"  that  is 
the  way  in  which  everyone  of  these  drafts  is  signed; — he  does  not  for- 
get himself  and  not  know  what  he  is  about,  and  Mr.  Stanley  does  not 
suggest  it  was  necessary  to  instruct  him  how  he  was  to  sign  his  name, 
and  this  is  done  twenty  times  together.     Mr.  Stanley,  however,  is  of 
opinion,  but  it  is  mere  opinion,  that  he  could  not  do  any  thing  more, 
and  that  he  was  still  of  unsound  mind,  possibly  founding  that  opinion 
on  some  circumstances  which  happened  afterwards  in  December  and 
March,  which  I  shall  presently  notice.     Mr.  Stanley  settled  his  execu- 
torship accounts  with  the  deceased,  for  in  page  71  of  the  book,  I  find 
this  entry,  "  September  the  28th,  1814.  To  cash  of  Stanley,  267/.  10*. 
2d,  November,  1814.    To  balance  of  account  of  executors  of  J.   H. 
224/.  9^."     So  that  these  sums  must  have  been  paid  over  to  the  deceas- 
ed, and  he  regularly  enters  them  in  his  book  of  accounts.     Mr.  Stanley 
again  visits  the  deceased  in  September,  1815,  and  all  he  says  then  is^ 
that  he  was  no  worse.    On  the  death  of  the  deceased,  he  is  sworn  as 
one  of  his  executors  by  error,  and  was  going  to  take  probate  of  these 
codicils;  nay,  he  becomes  a  party  in  this  cause,  and  makes  an  affidavit 
as  to  scripts,  and  annexes  these  codicils  as  a  part  of  the  true  will  of  the 
deceased.     The  counsel  say,  as  an  apology,  that  he  was  incautious  in 
this  respect;  now,  really,  the  Court  cannot  impute  to  him  incaution,  or 
that  he  had   so  slight  a  regard  to  the  solemnity  of  an  oath.     I  rather 
think  he  was  sincere  on  both  occasions,  and  that  he  swore  to  what  he 
thought  was  true  at  the  time  of  applying  for  probate,  and  at  the  time 
of  the  affidavit; — he  had  no  idea  at  these  times  that  the  deceased  was  in 
such  a  state  of  incapacity  as  that  instruments  attested  by  respectable 
witnesses,  were  not  the  legal  acts  of  the  deceased.     It  is  true,  different 
impressions  have  arisen  since  in  his  mind,  not  perhaps  confining  him- 
self to  his  own  recollection  of  the  facts  within  his  knowledge,  but  by- 
allowing  his  mind,  as  human  infirmity  is  apt  to  do,  to  have  an  impres- 
sion made  on  it  by  what  he  is  told  by  others. 

The  three  remaining  witnesses  are  the  three  maid-servants  of  Mrs. 
Jukes,  residing  constantly  in  the  same  house  with  the  deceased;  those 
witnesses,  therefore,  had  yery  good  opportunities  of  judging  of  the  ca» 
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pacity  of  the  deceased,  as  far  as  such  persons  are  capable  of  judging  cor- 
rectly; more  especially  Alexander  who  was  Mrs.  Jukes's  lady^s  maid; 
and  the  counsel  on  both  sides  have  relied  on  her  evidence,  as  having 
been  fairly  given.  She  is  produced  by  Mr.  Benjamin  Harrison,  and 
there  is  no  particular  reason  to  believe  that  she  is  biassed  in  favour  of 
Mr.  Kinleside;  indeed,  1  am  to  recollect,  that  Mr.  Kinleside^s  situation 
having  been  such  that  his  duty  called  on  him  to  settle  the  accounts  of 
Mr.  John  Harrison,  and  being  his  residuary  legatee,  having  an  interest 
to  look  accurately  into  those  accounts,  and  other  business  of  this  sort,  it 
is  not  difficult  to  account  for  his  not  being  very  popular  in  those  two 
mansions  among  this  class  of  persons;  but  Alexander  appears  to  have 
given  her  evidence  with  great  fairness.  Her  account  deserves  to  be 
stated  with  some  particularity; — she  says,  ''she  has  lived  with  Mrs. 
Jukes  twenty-three  years;  that  for  five  or  six  years  before  his  death,  the 
deceased  was  subject  to  a  kind  of  fit,  though  of  what  particular  descrip- 
tion it  was,  or  what  it  should  properly  be  called,  she  does  not  know; — 
when  so  attacked,  the  deceased  would  turn  pale,  and  tremble  very  much; 
— ^he  was  apparently  giddy,  and  at  times  quite  insensible; — now  and 
theiiy  for  some  days  after  being  so  attacked,  he  did  not  know  what  he 
was  about,  but  at  all  times  when  free  from  these  attacks,  he  had  his  re^ 
collection  about  him,  and  was  quite  rational  and  sensible; — how  fre- 
quently these  fits  came  upon  him  she  cannot  recollect,  but  the  attacks 
were  more  frequent  about  the  time  of  his  brother's  death ;'^she  says,  that 
if  any  thing  worried  or  agitated  him,  he  was  more  liable  than  at  other 
times; — sometimes  he  had  not  a  fit  for  several  weeks  together,  at  others 
more  frequently,  up  to  the  last  year  of  his  life,  when  they  increased 
upon  him;  he  was  worse  about  the  time  of  his  brother's  death,  and  a 
good  deal  less  collected  than  before  or  after;  she  says,  that  the  deceased 
at  times  lost  the  recollection  of  his  friends  and  acquaintance,  which  was 
not  owing  to  his  loss  of  eye-sight,  for  within  a  month  of  his  death  he 
read  a  newspaper  quite  distinctly,  and  without  difficulty,  aloud,  and  with- 
out spectacles; — she  says,  that  sometimes  she  has  thought  that  the  de- 
ceased pretended  not  to  know,  and  would  not  recollect  people  when  he 
really  did  know  them,  she  is  fully  persuaded  that  such  was  the  case;  at 
other  times  he  certainly  did  not  know  them; — ^tbat  the  deceased  did 
commonly  pay  what  few  bills  he  had  himself,  they  were  only  for  hay 
and  corn,  and  such  like;  he  kept  his  money  up  stairs,  and  when  she  took 
the  bills  to  him,  he  used  to  examine  them  to  see  that  they  were  right, 
and  then  went  and  fetched  the  money  and  paid  the  people  himself; — 
the  last  bill  he  paid,  which  was  Fuzzey's  for  corn,  the  deponent  remem-. 
bers  his  saying,  he  did  not  think  he  had  money  enough;  Mrs.  Jukes 
offered  to  lend  him  some;  the  deceased  said  no,  he  would  go  and  see 
what  he  had,  and  finding  he  had  enough,  he  came  into  the  kitchen  and 
paid  Fuzzey.  This  was  a  few  months  before  he  died; — she  believes, 
that  excepting  the  particular  times  she  has  deposed  to,  the  deceased 
never  was  entirely  incapable,  and  then  he  would  not  be  himself  again 
for  sometimes  three  or  four  days  afterwards,  at  others  he  got  over  them 
much  sooner."  She  mentions  another  particular  instance,  ''  that  she  re- 
members within  six  months  of  his  death,  when  she  took  her  book  of 
house-expenses  to  her  mistress  to  settle  with  her,  as  she  did  once  a 
week,  and  Mrs.  Jukes  had  cast  it  up  herself,  she  gave  it  to  the  deceased 
to  cast  for  her,  and  he  did  so,  and  pointed  out  to  the  deponent  a  mistake 
she  had  madci  and  jokingly  said  she  wanted  to  cheat  her  mistress; — 
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that  though  at  times  he  was  qaite  lost,  yet  his  faoulties  had  not  failed 
him  for  a  continuance."  She  also  negatiyes  the  circumstance  of  his 
having  lost  his  seiise  of  delicacy  and  decency ;— she  explains  the  reaaon 
of  a  person  being  put  to  sleep  in  his  room;  which  fact,  however,  of  a 
person  being  put  to  sleep  in  his  room,  did  not  happen  till  a  ^reat  many 
months  after  these  codicils  were  made.  These  are  a  few  of  the  passage* 
of  this  witness's  deposition,  and  they  sufficiently  show  the  general  te- 
nor of  iU  She  is  confirmed  by  the  other  female  servants,  Brown,  the 
cook,  and  Stilweii,  the  house-keeper,  who  though  they  had  not  the 
same  opportunity  of  judging  of  the  deceased's  capacity  as  the  last  wit« 
ness,  yet,  as  far  as  they  had,  they  describe  his  capacity  like  Alexander; 
and  that,  except  when  under  the  influence  of  these  fits,  he  was  in  the 
full  possession  of  his  capacity.  ^ 

These  are  all  the  witnesses  produced  by  Mr.  Benjamin  Harrison;— 
but  there  is  one  other  witness  who  must  not  be  passed  over,  William 
Taylor; — he  was  footman  to  Mrs.  Jukes,  and  he  had  as  good  opportuni-- 
ties  of  judging  as  his  fellow  witnesses,  Mrs.  Alexander,  and  Brown, 
and  Stilweii,  but  he  gives  a  very  different  account  of  the  state  and  eon-^ 
dition  of  the  deceased;  it  is  stated  in  his  evidence  upon  interrogatories, 
<<he  was  footman  to  Mrs.  Jukes  from  September,  1811,  to  August, 
1815; — he  now  keeps  a  public-house  at  Wherwell;  he  says  the  deceased 
lived  in  the  same  house  with  Mrs.  Jukes,  during  the  whole  time  he 
was  in  her  service;"  he  says  upon  the  2d  interrogatory,  <<that  early  in 
the  summer  of  1812,  he  observed  an  alteration  in  the  state  of  the  de- 
ceased's mind  and  memory;  it  was  about  the  time  that  Mr.  Malin's  dif- 
ficulties occurred,  which  affected  him  very  much,  and  he  appeared  to 
lose  his  memory,  and  his  intellects  grew  weak; — that  he  was  entirely 
incapable  of  recollecting  those  people  who  came  to  the  house,  unless 
told  who  they  were; — that  the  deceased  was  incapable  of  understanding 
what  passed; — that  he  required  to  be  reminded  what  was  to  be  done;— i 
that  he  was  quite  forgetful  and  childish;— -the  deceased  did  not  knovr 
what  he  was  doing  when  he  signed  the  codicil  of  Slst  August  and  2d 
September,  1812;  the  respondent  put  his  name  as  a  witness  to  those  co- 
dicils, because  he  was  desired  to  do  so;  that  long  before  the  brother's 
death,  his  memory  failed  him  so  that  he  could  not  play  at  cards,  he 
thinks  it  was  about  the  time  bf  making  the  codicils;" — he  goes  on  to 
state,  upon  the  eleventh  interrogatory,  <'that  the  deceased,  for  nearly 
two  years  prior  to  April,  1814,  which  is  the  date  of  the  lest  codicil,  was 
incapable  of  giving  directions  to  the  servants  of  the  family,  and  that  the 
deceased  was,  from  that  time  down  to  the  time  when  the  respondent 
quitted  Mrs.  Jukes's  service,  treated  as  a  person  who  had  become  quite 
childish  and  incapable  of  the  management  of  his  affairs; — upon    the 
twelfth  interrogatory  he  deposes,  <Uhat  it  was  necessary,  for  the  last 
three  years,  for  Mrs.  Jukes  or  some  one  to  inform  the  deceased,  who 
the  different  persons  were  who  called,  it  was  always  done.^^    These  are 
some  passages  of  his  cross-examination;— they  are  sufficient  to  show 
that  he  deposes  to  a  state  of  entire  childishness,  quite  up  to  Mr.  Harri- 
son's plea; — this  is  certainly  strong  evidence,  if  it  could  be  safely  relied 
upon.     The  witness  Alexander,  upon  her  first  interrogatory,  says,— • 
**  that  the  first  person  that  said  any  thing  to  her  about  being  examined, 
was  William  Taylor; — that  he  came  down  to  Widmore  soon  after  the 
deceased  was  dead; — that  he  soon  after  came  down  again; — ^that  the  re- 
•  spondent  found  he  had  been  with  Mr.  Benjamin  Harrison; — that  he 
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asked  her  a  great  many  questions:  the  respondent  said  she  could  not  re- 
member many  things  that  he  spoke  of,  and  he  told  her  her  memory  was 
Tery  bad;  be  said  a  great  deal  about  the  deceased's  faculties,  and  about  the 
deceased's  behaviour/'  Here  then  we  find  this  witness,  immediately  up* 
on  the  death  of  the  testator,  quite  active; — he  goes  down  to  Widmore,  he 
then  goes  to  Mr.  Benjamin  Harrison; — he  goes  down  to  Widmore  again; 
he  has  a  good  deal  of  conversation  with  this  material  witness  about  the  de- 
ceased, and  about  his  faculties,  and  because  Mrs.  Alexander  cannot  recol- 
lect nuch  facts  as  he  thinks  proper  to  suggest,  he  charges  her  with  her 
memory  being  very  bad;— »it  must  have  had  a  tendency  at  least,  whatever 
the  intention  might  have  been,  of  exciting  and  tutoring  this  witness;  his 
account  of  the  state  of  the  deceased  is  quite  irreconcileable  with  the  nc^ 
count  of  Mrs.  Alexander,  and  those  to  whom  the  Court  has  adverted,  and 
the  Court  must  soon  advert  to  others;  he  has  not  the  same  apology  as  the 
gardener  and  others  who  saw  him  only  occasionally;  this  witness  waa 
eoastantly  in  the  house  with  him; — ^acceding  as  1  do  to  many  of  the  ob« 
servations  made  on  his  testimony  by  the  counsel  for  Mr.  Kinleside,  I 
woald  further  observe  that  though  he  is  produced  by  Mr.  Kinleside,  he  is 
rather,  I  think,  in  this  part  of  his  evidence,  to  be  considered  as  the  wiU 
Desaof  Mr.  Benjamin  Harrison;  Mr.  Einleside  was  under  the  necessity 
of  producing  him  as  an  attesting  witness  to  these  codicils;  he  is  only 
produced  to  the  factum  of  these  codicils,  the  factum  of  which,  though  he 
attested  them,  he  has  thought  proper  to  deny;  he  is  not  only  interro« 
gated  to  the  factum  of  these  codicils,  but  he  is  interrogated  to  the  wliole 
ease  intended  to  be  set  up  afterwards  by  Mr.  Benjamin  Harrison,  and 
from  his  early  communication  with  the  party, — from  the  tenor  of  the 
interrogatories, — from  the  allegation  which  was  afterwards  given  in,— 
(to  parts  of  which  no  other  witness  than  this  witness  has  attempted  to 
depose;) — I  am  led  to  infer,  that  the  principal  grounds  of  opposition  to 
this  case  are  founded  upon  information  conveyed  by  this  witness  to  Mr. 
Harrison,  who  we  find  so  very  active  immediately  after  the  death  of 
the  testator,  and  when  these  facts  are  deposed  to,  by  being  brought  out 
upon  leading  interrogatories  addressed  to  him,  it  being  known  before- 
hand what  the  witness  could  say,  and  those  interrogatories  not  ad- 
dressed  to  him   for  the   purpose  of  extracting   evidence  from   him 
which  the  party  was  unacquainted  with,  he  is  to  be  considered,  I  think, 
as  Mr.  Benjamin  Harrison's  witness,  but  without  the  adverse  party  hav- 
ing had  the  advantage  of  his  being  produced  to  those  facts  on  Mr.  Ben- 
jamin Harrison's  allegation,  and  therefore  he  is  a  witness  whom  there 
was  no  opportunity  of  cross-examining,  and  in  that  point  of  view  the 
Court  IS  bound,  I  think,  to  make  very  considerable  deduction  from  the 
evidence  he  has  given,  and  when  his  description  of  the  general  state  of 
the  deceased  is  inconsistent  with  the  other  witnesses,  who  had  the  same 
opportunities  of  seeing  the  deceased,  when  it  is  at  variance  with  Mr. 
Boodle,  himself  as  to  the  capacity  upon  the  execution  of  this  codicil, 
and  upon  some  other  parts  of  Mr.  Boodle's  evidence,  and  when  he  is 
directly  at  issue  with  some  other  respectable  witnesses  in  the  cause,  he 
is  a  witness  on  whom  the  Court  cannot  rely;  whether  his  evidence  has 
arisen  from  some  prepossession  or  bias  in  his  mind,  or  some  defect  of  inteU 
lect,or  from  whatever  cause,  without  imputing  to  him  an  intention  of  real- 
ly perjuring  himself,  I  am  not  going  too  far  in  saying  I  cannot  rely  on  any 
fact  stated  by  him,  where  he  is  not  corroborated  by  some  other  evi* 
dence. 
Vol.,  I.  40 
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There  are  several  circumstances  pleaded  as  inferring  incapacity,  which 
are  either  wholly  disproved,  or  so  explained  as  to  change  their  charai>* 
ter; — his  losing  his  delicacy, — his  getting  up  in  the  night,— ^and  his  un- 
dressing himself  in  the  day; — but  there  are  circumstances  pleaded  in 
the  tenth  article  of  the  allegation,  which  it  becomes  my  duty  to  ex- 
amine, because  it  is  certainly  a  very  important  part  of  the  case,  and 
that  is,  as  to  three  interviews,  which  were  had  with  the  deceased  by 
Mr.  Boodle  and  two  other  persons,  in  the  month  of  December,  181 3^ 
and  one  in  March,  1814,  upon  which  occasion  the  deceased  was  judg^ 
by  all  the  persons  present  to  be  in  a  state  unfit  to  proceed  to  a  testamen- 
tary act: — the  account  given  by  Mr.  Boodle  of  these  meetings  is  to  this 
effect; — upon  the  fifth  and  subsequent  interrogatories,  that,  <*0a  the 
7th  of  December  he  went  to  W  id  more,  to  the  deceased^s  house,  accom- 
panied by  Mr.  Stanley; — they  there  met  Mr.  Wells  and  Mrs,  Jukes; — 
the  respondent  had  determined  to  proceed  cautiously,  in  consequence  of 
a  certain  degree  of  want  of  recollection,  which  he  thought  he  had  ob- 
served in  the  deceased  upon  one  or  more  of  the  occasions  on  which  he 
had  seen  him  shortly  before,  on  the  subject  of  his  late  brother's  affairs.'^ 
Mr.  Boodle  had  been  several  times  with  the  deceased,  just  at  the  time 
of  his  brother^s  death,  when  it  is  admitted  he  was  in  a  worse  state  than 
usual,  but  the  utmost  Mr.  Boodle  says  here  is,  that  he  thought  he  had 
observed  a  certain  degree  of  want  of  recollection  in  the  deceased  upoa 
one  or  more  of  the  occasions  on  which  he  had  seen  him;  he  says,  ^  that 
after  explaining  to  those  present,  the  course  he  intended  to  pursue  in 
taking  the  deceased's  instructions  for  some  intended  alterations  in  his 
will,  the  deponent  took  down  from  him,  in  the  presence  of  Mr.  Wells 
and  Mr.  Stanley,  the  testator's  own  ideas  of  the  property  which  he  pos- 
sessed, the  dispositions  he  had  made  of  it  by  his  will  and  codicils  as 
they  then  stood,  and  the  alterations  which  he  wished  to  make,  but  it 
being  apparent  to  them  all  three  that  the  deceased's  mind  and  memory 
were  by  no  means  in  such  a  state  as  to  enable  him  to  make  a  clear  and 
consistent  disposition  of  his  property,  it  was  agreed  by  all  that  it  would 
be  proper  to  postpone  the  business,  and  an  appointment  was  made  for 
the  following  Tuesday.  At  this  meeting  the  deceased  certainly  gave 
such  evident  proofs  of  a  want  of  recollection,  that  the  respondent  had  no 
doubt  of  his  being  in  a  state  unfit  to  make  any  alteration  in  the  existing 
testamentary  disposition  of  his  property;"  he  says,  <'that  he  was  with 
the  deceased  upon  the  occasion  now  deposed  of,  not  less  than  two 
hours;"  here  it  is  obvious  that  Mr.  Boodle  considered  that  the  whole  of 
the  wit!  and  codicils. was  to  be  revised,  that  alterations  were  to  be  made 
in  every  part  of  them,  and  the  deceased  is  left  to  find  his  way  through 
them,  and  propose  his  alterations  as  he  can.  This  might  be  quite  pro- 
per and  cautious;  I  am  merely  noticing  the  fact.  He  says,  <<that  on 
the  lOlh  of  December  Mr.  Kinleside  called  upon  him  at  his  house  in 
Brook-street,  and  said,  that  now  finding  by  a  comparison  of  Mr.  An- 
drews and  Mr.  John  Harrison's  wills,  that  they  had  been  made  in  per- 
fect unison,  and  with  a  mutual  understanding  between  themselves,  he 
thought  that  no  alteration  could  properly  take  place,  the  respondent 
told  him  pliiinly,  that  was  his  opinion  too;  but  it  must  be  what  Mr.  An- 
drews Harrison  himself  should  determine."  Here  Mr.  Boodle's  own 
opinion  plainly  is,  that  no  alterations  ought  to  be  made  in  the  will,  but 
certainly  he  is  not  impressed  with  the  permanency  of  the  incapacity  of 
Mr.  Andrews  Harrison  at  this  time,  for  he  says,  that  it  must  be  ivhat 
Mr.  Andrews  Harrison  himself  should  determine. 
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Mr.  Stanley  states,  upon  the  32d  interrogatory,  that  "  Mr.  Boodle 
did  express  to  the  respondent  on  his  return  home,  that  he  felt  himself 
peculiarly  situated,  with  reference  to  the  deceased,  knowing  as  he  did, 
that  the  wills  of  the  two  brothers  had  been  made  by  them  with  ajdis- 
tinct  understanding  that  no  alteration  should  be  made  by  the  survivor, 
upon  which  point  the  deceased  and  his  brother  had  been  very  anxious 
for  many  years:  and  the  circumstmces  of  the  deceased's  wishing,  im-- 
mediately  after  his  brother's  death,  to  make  such  alterations,   excited 
in  his  mind  a  suspicion  of  the  deceased's  capacity,  and  of  the  possible 
influence  of  those  about  the  deceased,  and  that  he  had  therefore  felt  him- 
self called  upon  to  be  very  cautious  in  the  steps  which  he  took." — This 
is  the  account  which  Mr.  Stanley  gives  of  the  conversation  between 
himself  and  Mr.  Boodle;  but  I  think  this  is  manifestly  slated  more 
strongly  than  Mr.  Boodle  himself  meant  to  state  it,  or  than  he  has  stated 
it  in  his  deposition  in  several  respects,  but  more  particularly  in  respect 
to  this  distinct  understanding  between  the  brothers,  that  no  alteration 
should  be  made  by  the  survivor,  it  only  shows  how  cautious  the  Court 
should  be  upon  all  occasions  in  receiving  evidence  of  mere  declarations 
passing  in  conversation,  which  are  so  easily  misapprehended,  and  which 
are  so  very  liable,  unintentionally,  to  be  exaggerated  and  distorted 
from  their  true  bearing;  for  Mr.  Boodle,  on  the  third  interrogatory, 
thus  states  himself,  <^  he  does  not  remember  any  desire  being  expressed 
by  both,  of  carrying  each  other's  wishes  into  effect;  though  it  might  be 
implied  by  their-giving  instructions  jointly,  as  they  did,  and  certainly  a 
strong  inclination  was  manifest  in  each  to  satisfy  the  other;  he  does  not 
remember  any  wish  being  expressed,  that  the  ultimate  arrangements 
existing  at  the  death  of  either,  should  not  be  varied  by  the  survivor:" 
surely  then  the  inference  drawn  from  their  giving  instructions  together, 
and  these  affectionate  brothers  feeling  a  strong  inclination  to  make  their 
dispositions  satisfactory  to  each  other,  is  something  far  short  of  what 
Mn  Stanley  apprehended,  namely,  that  there  was  a  distinct  understand- 
ing between  them,  that  the  survivor  should  not  make  any  alterations 
whatever;  Mr.  Boodle  never  so  understood  it,  for  he  makes  two  altera- 
tions in  the  life-time  of  the  brother,  and  when  the  brother  did  not  make 
corresponding  alterations,  and  they  were  pro  tanto  alterations  when  the 
brother  was  in  a  state  of  incapacity,  and  he  makes  two  others  when  the 
brother  was  in  a  state  not  competent  to  do  any   testamentary  act;  but 
still  it  is  quite  clear  Mr.  Boodle  goes  down  with  an  impression  that  no 
alteration  ought  to  be  made:  and  with  an  impression  that  the  deceased's 
capacity  might  be  in  a  doubtful  state,  and  that  there  might  be  some  in- 
fiuence  exercised  by  those  about  the  deceased.     He  says,   "  he  went 
agaia  to  the  deceased's  house  on  the  14th  of  December  with  Mr.  Stanley, 
and  he  read  over  with  Mr.  Andrews  Harrison,  the  whole  of  his  exist- 
ing will  of  1808,  and  the  several  codicils  thereto,  taking  down  the  de- 
ceased's own  ideas  of  the  alterations  he  was  to  make;  and  the  various 
instances  of  want  of  memory  which  occurred  in  the  course  of  taking 
them  down,  proved  to  their  mutual  conviction,  that  although  much  better 
in  that  respect  than  at  their  last  meeting,  he  was  still  unfit  to  make  any 
consistent  disposition  of  his  property.     He  states  further,  that  on  the 
19th  of  March  following,  he  received  a  letter  from  the  deceased,  de- 
siring him  to  come  to  Widmore  on  the  following  Monday,  for  the  pur- 
pose of  making  a  codicil   to   his  will;  the  respondent   wrote  to   the 
deceased  that  he  proposed  attending  him;  circumstances  preventing  his 
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going  there  npon  the  Monday,  (both  the  letters  are  exhibited  in  this 
case)  he  went  there  on  Tuesday  the  22d  ofMarch^  and  endeavoured 
again  to  take  instructions  from  the  deceased^  for  the  proposed  altera- 
tions in  his  will,  taking  down  a  list  of  names  of  legatees  under  his  ex- 
isting will)  specifying  such  as  the  deceased  conceived  to  be  dead,  and 
afterwards  endeavouring  to  learn  from  him,  what  legacies  he  then  meant 
to  leave:  but  after  two  hour's  close  attention  to  all  he  said,  and  taking 
down  his  intentions  as  far  as  they  could  be  at  all  made  out,  his  instruc- 
tions were  so  incoherent  and  so  inconsistent  with  his  former  deliberate 
and  well  considered  intentions,  that  not  only  Mr.  Stanley  and  the  re- 
spondent, but  even  Mrs.  Jukes,  who  had  shown  great  anxiety  to  have 
some  of  his  intentions  carried  into  effect,  agreed  that  he  was  by  no 
means  in  a  state  of  mind,  memory,  or  understanding,  competent  to  Diake 
any  new  disposition  of  his  property;  the  respondent  therefore  returned 
to  London,  under  an  engagement  to  come  again  to  Widmore  whenever 
Mrs.  Jukes  should  find  him  to  be  in  a  disposing  state  of  mind  and  intel- 
lect; he  states  further,  <<  that  he  remembers,  that  on  the  second  visit  Mr. 
Wells  did  express  an  opinion  that  it  was  unnecessary  to  go  through  the 
will  as  it  confused  the  deceased,  and  he  wished  to  confine  the  deceased 
more  immediately  to  the  devise  of  the  real  estate,  to  which  suggestion 
the  respondent  did  not  feel  himself  at  liberty  to  agree:  upon  the  last  of 
the  three  interviews  of  which  he  has  herein  deposed,  the  deceased  had 
his  existing  will  before  him,  which  he  read  himself,  making  his  own 
remarks  on  each  particular  legacy  and  appointment  as  he  proceeded; 
the  observations  which  he  so  made  being  taken  down  in  writing  by  tbo 
respondent''  Upon  the  tenth  interrogatory  he  says  <<the  deceased 
was  composed,  he  showed  no  irritation,  except  that  whenever  the  name 
of  Mr.  Benjamin  Harrison  was  mentioned  or  occurred,  he  spoke  tvith 
more  quickness  than  belonged  to  him."  To  the  11th  interrogatory  he 
says,  *^  that  from  the  observation  he  made,  he  considered,  and  still  does 
consider,  that  it  was  not  so  much  a  decay  of  understanding  as  of  me- 
mory which  the  deceased  manifested;  he  says  <<  that  the  deceased  was 
quite  rational,  but  where  memory  was  concerned  very  deficient  The 
^respondent  cannot  take  upon  himself  to  say  the  deceased  was  perma- 
nently incapable."  Upon  the  18th  interrogatory  he  says  ^'itwas  ap- 
parent to  him,  that  the  deceased's  mind  was  upon  all  three  occasions 
of  which  he  has  deposed,  strongly  impressed  with  a  feeling  against  Mr. 
Benjamin  Harrison,  and  he  showed  a  great  anxiety  to  make  alterations 
of  those  bequests  which  related  to  him,  in  some  degree  also  towards  Mr, 
Paul  Matin;  when  the  respondent  was  with  the  deceased  in  1818,  the 
deceased  expressed  great  concern  at  Mr.  Benjamin  Harrison  having  de- 
clined to  be  his  executor;  but  he  did  not  then  show  any  such  feeling  of 
irritation  as  existed  subsequently,  and  how  that  had  arisen  the  respon- 
dent does  not  know." 

At  present  I  am  only  considering  how  this  evidence  bears  on  the 
question  of  capacity:  how  it  is  to  bear  either  on  volition,  or  on  fraud, 
or  circumvention,  belongs  to  another  part  of  the  case. — Mr.  Boodle 
goes  down  with  strong  prepossessions  against  any  alterations  being 
made,  and  with  unfavourable  impressions  in  other  respects  as  to  the 
state  of  the  deceased :  on  the  two  first  occasions  he  thought  the  deceased 
wished  to  make  an  entire  new  will,  and  the  deceased  attempted  to  go 
through  the  whole  of  this  long  and  complicated  disposition  contained  in 
his  will  and  codicils:  on  the  third  interview  also,  though  the  deceased 
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had  mentioned  in  his  note,  whieh  is  not  exhibited,  ^'  I  wish  to  make  a 
codicil,"  yet  the  same  course  is  still  pursued  of  going  through  the  whole 
of  the  testamentary  dispositions;  the  deceased  becomes  confused,  and 
though,  as  Mr.  Boodle  says,  he  was  quite  rational,  yet  he  showed 
strong  marks  of  want  of  memory;  and,  therefore,  Mr.  Boodle  declined 
proceeding.  He  and  Mr.  Wells  differ  in  their  opinion  in  respect  to  the 
course  which  ought  to  have  taken  place  on  this  occasion;  the  Court  is 
not  called  on  to  decide  that  point  between  them:  In  Mr  Boodle's  view 
of  the  subject,  and  as  things  appeared  to  him,  knowing  only  so  much  as 
he  did  of  the  state  of  mind  of  the  deceased,  the  course  he  pursued  might 
be  quite  correct;  at  all  events  his  conduct  was  perfectly  cautious;  and, 
without  doubt,  was  highly  honourable.  The  Court  is  only  considering 
how  these  transactions  ought  to  bear  out  the  general  capacity  of  the  de- 
ceased, and  really,  under  such  circumstances  as  have  occurred,  the  de- 
ceased becoming  confused,  and  showing  marks  of  defective  recollection, 
a  person  of  his  great  age,  subject  to  nervous  fits,  which  were  liable  to  be 
brought  on  while  his  mind  was  anxious  and  agitated,  these  transactions, 
though  they  are  extremely  important  in  considering  a  question  of  gen- 
eral capacity,  are,  in  my  judgment,  by  no  means  conclusive;  at  other 
times,  and  under  different  circumstances,  and  the  deceased  attempting  a 
less  extensive  arrangement,  he  might  not  be  confused,  but  might  recol- 
lect all  circumstances  connected  with,  and  necessary  to  give  effect  to 
testamentary  acts  of  a  less  complex  sort;  for,  as  Mr.  Boodle  observes, 
his  understanding  was  not  defective;  he  is  quite  rational,  it  is  only  de- 
fect of  recollection  that  is  imputed  to  him,  and  Mr.  Boodle  does  not 
venture  to  say  he  was  impressed  with  an  idea  of  his  being  permanelotly 
incapable;  on  the  contrary,  at  the  last  interview  he  proposes  attending 
again  if  it  should  be  necessary. 

It  is  proper  now  to  compare  this  with  the  other  evidence,  to  see 
whether  at  these  interviews  the  deceased  was  in  his  general  and  or- 
dinary state,  or  whether  he  was  seen  under  circumstances  of  disadvan- 
tage and  confusion,  and  defective  recollection,  which  did  not  exist  at 
other  times:  for  this  purpose  it  may  be  right  now  to  advert  to  some  of 
the  evidence  produced  by  Mr.  Kinleside  in  support  of  the  general  ca- 
pacity; for  hitherto  the  Court  has  only  examined  the  evidence  produced 
by  Mr.  Benjamin  Harrison  in  support  of  his  case. 

Mrs.  Jukes,  the  old  lady  in  whose  house  the  deceased  lived  for  so 
many  years,  has  been  examined:  she  had  undoubtedly  the  very  best 
opportunities  of  observing  the  state  of  the  deceased's  mind,  being  con* 
staotly  in  his  society;  at  the  same  time  she  is  very  old,  she  is  eighty 
years  of  age  at  the  time  of  the  examination,  and  is  certainly  subject  to 
some  lapses  of  memory:  she  has  undergone  one  of  the  longest  exam- 
inations ever  taken  in  this  Court,  first  on  a  very  long  allegation,  and 
then  on  upwards  of  forty  interrogatories:  but  I  see  no  reason  to  suppose 
she  does  not  relate  what  she  recollects  truly  and  with  integrity,  and  her 
account  is  this:— '^  she  was  acquainted  with  the  deceased  for  nearly 
sixty  years;  he  came  to  reside  with  her  about  the  year  1789,  and  con- 
tinued to  reside  with  her  till  his  death;  for  several  years  before  his 
death,  he  was  subject  to  a  nervous  attack,  which  was  sometimes  like  a 
fit:  she  remembers  that  the  deceased  was  first  attacked  with  the  nervous 
complaint,  of  which  she  is  now  deposing,  several  years  before  his  death, 
in  a  slight  degree,  they  then  lasted  only  for  a  little  while;  their  effect 
was  to  confuse  him,  and  he  did  not  know  where  he  was  or  what  he  was 
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about;  flometimes  they  would  go  off  in  a  littl^e  while,  at  other  times  the^ 
nervous  affection  would  continue  upon  him  for  some  days:  as  he  ad- 
vanced in  years  the  attacks  came  on  more  violently,  and  assumed  a  dif- 
ferent appearance,  being  more  like  fits,  but  they  were  uncertain  both  as 
to  their  recurrence  and  duration;  if  any  thing  happened  to  agitate  him, 
it  would  bring  on  the  nervous  attack,  but  generally  they  came  on  with- 
out previous  notice  or  warning.  Within  the  last  two  years,  the  last  of 
all  more  particularly,  the  attacks  were  more  violent,  and  more  frequent 
too,  than  they  had  been  before,  but  she  thinks,  that  when  they  became 
more  violent  they  were  sooner  over,  that  at  all  times  during  18 12, 
1613,  and  1814,  and  almost  to  the  very  time  of  his  death,  the  deceased 
retained  his  mental  faculties,  and  excepting  those  times  when  he  was 
suffering  under  the  attacks  to  which  she  has  deposed,  or  the  effects  of 
such  attacks,  he  was  of  perfectly  sound  mind  and  understanding;  his 
memory  was  so  far  affected  by  the  repeated  nervous  attacks,  that  he  did 
sot  remember  persons  whom  he  was  not  accustomed  to  see,  till  he  was 
told  who  they  were;  otherwise  his  knowledge  and  recollection  of  per- 
sons, particularly  those  about  him,  were  good;  he  was  so  deaf,  that  the 
deponent's  voice  being  weak,  she  could  not  converse  much  with  hinn^ 
but  whenever  he  did  join  in  conversation,  he  conversed  very  rationally 
and  sensibly,  and  with  great  good  humour,  for  he  was  a  very  sensible 
man,  and  remarkably  cheerful,  though  very  calm.  It  was  his  constant 
habit  to  read  to  her  the  psalms  of  the  day,  and  lessons,  unless  prevented 
by  visitors  or  illness;  now  and  then  he  was  fond  of  a  little  fun,  if  he 
came  to  any  passage  that  reflected  upon  women,  he  would  be  humorous 
upon  it;  he  was  capable  of  comprehending  the  state  of  his  affairs,  and 
fully  capable  of  managing  them  to  the  last,  always  paying  his  own  bills, 
and  regularly  entering  in  his  account  book  all  the  payments  he  made^ 
but  he  did  this  principally  in  his  own  room,  though  he  made  no  secret 
about  any  thing;  the  deceased  used  to  assist  the  deponent  in  keeping 
her  accounts,  in  which  he  now  and  then  discovered  a  mistake,  and  that 
he  was  always  capable,  except  when  under  the  influence  of  his  nervous 
complaint,  of  settling  any  accounts  whatever  without  assistance,  or  of 
doing  any  act  requiring  thought,  judgment,  and  reflection;  that  neither 
she  herself,  nor  any  other  person,  thought  of  treating  him  otherwise 
than  as  a  person  who  was  very  capable;  he  would  have  been  offended, 
and  prop^erly  so,  is  they  had  done  otherwise.''  This  is  the  substance  of 
the  old  lady's  account; — and  it  very  much  corresponds  with  the  account 
of  the  maid-servant  Alexander;  and  is  confirmed  by  other  respectable 
witnesses. 

The  next  person  to  whom  I  shall  advert,  who  is  considered  on  both 
sides  an  important  witness,  is  a  medical  attendant  and  friend  of  the  de- 
ceased, Mr.  Roberts;  he  sts^tes  <<  that  he  attended  the  deceased  during 
the  year  1812,  sometimes  as  often  as  three  or  four  times  a  week;  he  con- 
tinued to  visit  him  pretty  regularly  down  to  the  month  of  October, 
1814;  he  was  then  absent  till  the  beginning  of  December,  when  his  visits 
were  renewed,  and  continued  till  the  end  of  the  year  1815:  the  deceas- 
ed was  at  all  times  very  friendly  with  the  deponent,  who,  independent 
of  professional  atendance,  was  living  in  habits  of  friendship  with  him, 
and  from  the  frequency  and  length  of  his  visits,  he  acquired  an  accurate 
knowledge  of  the  state  of  the  deceased's  body  and  mind;  that  in  conse* 
quence  of  a  peculiar  habit  of  body,  he  was  liable  to  an  occasional  inter- 
ruption of  his  mental  faculties^  the  attack  came  on  without  previous  qo^ 
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tioe,  and  at  no  particular  or  stated  periods;  he  has  seen  the  deceased  fre~ 
quently  when  under  the  influence  of  such  attacks,  the  effect  of  which 
was  to  produce  a  total  suspension  of  his  mental  powers;  excepting  upon 
these  occasions  the  deceased  was  at  ail  times  in  the  years  1812,  1813, 
and  1814,  and  as  long  as  he  continued  to  see  him,  of  sound  mind,  me- 
mory, and  understanding,  and  had  apparently  a  perfect  knowledge  and 
recollection  of  his  friends  and  acquaintance;  he  was  capable  of  under- 
standing what  passed  in  conversation,  and  did  at  all  times  converse  with 
the  deponent  and  others  in  his  presence,  in  a  very  rational  manner.^' 
An  hypothesis  has  been  attempted  to  be  constructed  upon  the  evidence 
of  this  witness,  that  these  fits  had  no  effect  upon  the  deceased's  mind  ex- 
cept wh^n  they  were  visibly  present,  producing  this  total  sort  of  suspen- 
sion of  faculty,  but  that  neither  before  nor  after;  and  that  therefore,  un- 
less the  mental  powers  of  the  deceased  were  wholly  suspended,  the  de- 
ceased was  in  his  ordinary  state.     Now  I  cannot  but  think  that  what  I 
have  just  stated  from  this  evidence,  is  the  sound  result  of  Mr.  Roberts' 
evidence;  and  that  he  by  no  means  intends  to  give  any  other  opinion; 
and  if  he  did,  it  would  be  at  variance  with  all  the  other  evidence  in  the 
cause.     No  doubt  his  faculties  were  affected  at  the  approach  of  a  fit, 
and  perhaps  still  more  after  it  was  over;  sometimes  it  did  not  come  to  a 
fit,  and  yet  he  was  affected,  it  being  kept  off  by  the  medicine; — he  took 
valerian; — and  it  continued  for  some  time  in  a  greater  or  less  degree* 
The  witness  goes  on  to  say,  **he  was  fond  at  times  of  an  innocent  joke; 
he  says,  also*  he  has  gone  into  the  room  occasionally  in  the  morning  when 
the  deceased  was  reading  in  the  bible  or  prayer-book,  and  he  did  not 
leave  off  reading  immediately,  but  read  aloud  to  the  end  of  the  chapter, 
or  some  verse  where  he  could  conveniently  stop."     All  these  facts  speak 
for  themselves.     There  is  another  part  of  his  evidence,  however,  which 
is  deserving  of  still  more  attention;  for  it  relates  to  the  deceased's  capa- 
city for  business.     He  says,  that  every  year  the  deceased  was  in  the  ha- 
bit of  desiring  the  deponent  to  send  in  his  account  to  the  close  of  the 
year;  the  deponent  accordingly  did  so,  charging  to  the  deceased  the 
medicine  which  he  had  supplied;  and  within  a  few  diys  aHer  the  depo- 
nent always  received  from  the  deceased  an  envelope,  addressed  by  him, 
containing  the  account  which  had  been  rendered,  at  the  foot  of  which  the 
deceased  had  added  such  a  sum  as  he  thought  proper  for  the  deponent's 
visits,  which  were  never  charged  in  the  account.     The  two  sums  were 
cast  up  by  the  deceased,  always  making  an  even  sum;  for  which  amount 
be  enclosed  sometimes  bank-notes,  at  other  times  a  draft  on  his  bankers, 
filled  up,  and  signed  by  him.     The  deceased  either  delivered  it  to  the 
deponent  if  he  happened  to  call,  on  which  occasions  he  verbally  request- 
ed the  deponent  to  send  him  a  stamped  receipt  at  his  leisure; — if  he  did 
not  see  the  deponent,  the  envelope  was  left  at  the  deponent's  house." 
He  goes  on  to  state,  ^Uhat  excepting  when  suffering  from  the  nervous 
attacks,  the  deponent  never  witnessed  in  the  deceased  a  want  of  thought, 
judgment,'  or  reflection."     He  states  another  particular  circumstance;-— 
**  that  he  remembers  having  played  at  whist  with  the  deceased  on  the 
29th  of  September,  1814,"  that  is,  long  after  the  last  codicil; — "that 
he  played  with  him  both  before  and  after  that  time; — but  that  is  the 
only  date  to  which  he  can  depose.     He  played  on  that  occasion  against 
the  deceased,  and  for  money;  the  deceased  had  a  perfect  recollection  of 
every  point  of  the  game,  and  played  remarkably  well; — and  he  concludes 
by  stating,  that  during  the  last  six  or  eight  months  before  his  death  the 
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deceased's  mind  appeared  to  be  less  firm  than  it  had  beeni  and  it  appear- 
ed to  have  given  way.'' 

Nov^y  in  regard  to  what  this  witness  says  respecting  the  payment  of 
his  bills,  the  books  of  account  have  been  referred  to,  and  some  observa- 
tions have  been  made  upon  them  in  the  argument.  No.  117  is  the  bill 
which  the  deceased  paid  Mr.  Roberts  in  January,  1813,  and  the  account 
given  by  this  witness  of  the  mode  of  payment  is  to  be  recollected.  The 
bill  is  paid  in  January,  and  here  is  a  receipt  to  the  bill,  dated  January 
14th.—"  Bromley,  January  14lh,  1813.— Received  of  Andrews  Harri- 
son, Esquire,  the  sum  of  thirty-five  pounds,  by  payment  of  Mr.  Paul 
Malin,  for  medicines  and  attendance  to  the  31st  of  December,  181 3^  for 
self  and  partner. — William  Roberts."  And  it  is  inferred  from  the  cir- 
cumstance of  its  being  stated  in  the  receipt  to  have  been  paid  by  the 
hands  of  Mr.  Paul  Malin,  that  it  was  not  the  deceased  that  settled  this 
account,  but  that  it  was  Mr.  Paul  Malin.  Now  Mr.  Malin  at  thattiaie 
kept  the  deceased's  cash.  Mr.  Roberts  says,  that  he  sometimes  receiv- 
ed payment  in  bank  notes,  and  sometimes  in  a  draft  upon  the  banker. 
Of  course,  if  the  deceased  drew  a  draft,  it  would  be  a  draft  on  Mr. 
Malin;  probably  he  might  be  directed  to  pay  it  in  money.  It  is  charg- 
ed in  Mr.  Malin's  account  of  January,  1814;  it  certainly  therefore  was 
paid  by  him;  and  as  Mr.  Malin  had  got  into  difficulties,  the  deceased 
might  desire  it  should  be  inserted  in  the  receipt,  <<paid  by  the  hands  of 
Mr.  Malin;"  but  I  think  there  is  nothing  which  proves  the  bill  was  not 
settled  by  the  deceased  himself  in  the  manner  stated  by  the  witness. 
In  the  first  place  here  is  a  sum  added  to  the  bottom  for  attendances;  the 
bill  is  jB29.  14^.  9d,;  here  is  51.  5s.  3d.  added,  making  35/.;  the  bill  is 
endorsed  '<  Roberts  and  llott,  12th  January,  1813,  35/."  In  the  de- 
ceased's  own  hand-writing  in  the  account-book,  upon  the  ISth  of  Janua- 
ry, 1813,  is  the  entry  for  the  35/.  paid  to  Roberts  and  llott;  in  Mr.  Ma- 
lin's account  current,  here  is  upon  the  12th  of  January,  1813,  35/.  to 
Roberts  and  llott.  Now,  all  these  entries  being  upon  the  12th  of  Janu- 
ary, I  am  led  to  conclude  that  the  transaction  between  the  deceased  and 
Mr.  Roberts  was  conducted  upon  that  day,  and  that  he  then  gave  a  draft  to 
Mr,  Roberts  upon  Mr.  Malin;  for  Mr.  Malin's  receipt  is  not  dated  till  two 
days  afterwards;  it  is  dated  January  the  14th;  and  therefore  that  perfect- 
ly accords  with  the  drafts  being  drawn  on  January  the  12th.  Mr.  Ma- 
lin in  his  account  enters  it  on  that  day;  the  receipt  is  not  given  till  the 
14th,  which  is  the  date  when  the  draft  was  presented  for  payment,  or 
when  Mr.  Malin  was  directed  to  call  on  him  and  pay  him.  But  this  ia 
not  the  only  transaction  of  the  kind;  here  is  a  similar  one  in  the  next 
year,  and  which  is  a  still  more  important  period  of  time.  January, 
1814,  here  is  Mr.  Roberts's  bill  for  that  year  27/.  I2s,  iOd.;  the  de- 
ceased in  his  own  hand -writing  thus  adds  to  it  5/.  7s.  2d.  the  two  mak- 
ing together  the  even  sum  of  33/. ; — here  is  Mr.  Roberts's  receipt  for 
this  sum; — here  is  on  the  back  of  the  receipt,  in  the  deceased's  owa 
hand-writinjjr,  <«Rohertsand  llott,  15th  January,  1814,  33/.;"  and  in 
the  deceased's  cash-book  here  is  *<  by  Roberts  and  llott  33/.;" — but 
here  is  still  more,  for  here  is  the  draft  drawn  and  filled  up  by  the  de- 
ceased himself  upon  his  new  bankers,  Martin,  Stone,  and  Company,  for 
this  33/.;  here  is  the  corresponding  part  of  the  check  filled  up  by  him 
for  this  sum  of  money,  so  that  here  are  these  transactions  of  business 
completed  in  all  their  parts,  and  at  most  important  periods  of  time,  prov- 
ed by  the  clearest  evidence,  by  the  oral  testimony  of  Mr.  Roberta^ 
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without  adverting  to  the  exhibits,  and  by  the  exhibits  brought  in  and 
admitted  to  be  in  the  deceased's  own  hand-writing.  Now,  that  a  man 
who  can  do  all  this,  and  yet  from  imbecility  of  mind  can  do  no  testa- 
mentary act,  however  cautiously  conducted,  and  however  free  from 
suspicion  of  fraud,  is,  I  think,  quite  untenable. 

The  next  witness  is  Mr.  Wells.     He  was  an  intimate  friend  of  the 
deceased,  and  the  account  which  he  gives  of  him  is  to  this  effect;  that  he 
was  intimately  acquainted  with  the  deceased  many  years;  who  had  a 
key  of  deponent's  shrubbery,  and  used  very  frequently  to  walk  therein; 
he  frequently  also  came  to  deponent's  house,  and  after  the  death  of  Mr. 
John  Harrison,  the  deponent  frequently  dined  with  the  deceased  at  Shaw* 
field,  and  the  deceased  also  dined  with  the  deponent  at  Bickley,  which 
intercourse  continued  till  the  deceased's  death,  but  was  less  frequent 
daring  the  last  six  or  twelve  months  of  his  life.     The  deceased's  mental 
faculties  were  then  on  the  decline,  and  during  that  period  the  presence 
of  the  deponent  brought  back  to  the  deceased's  recollection  those  happy 
periods  of  his  life  when  the  deponent's  father  and  uncle  were  living, 
and  the  deceased  used  to  lament  that  those  days  were  gone,  and  was 
affected  by  it.    The  deceased  for  many  years  was  subject  to  nervous 
attacks,  which  were  attended  with  a  temporary  loss  of  memory;  some- 
times the  attacks  lasted  only  for  a  few  minutes,  at  other  times  they  con» 
tinued  longer,  and  except  when  suffering  under  those  attacks,  he  be- 
lieved him  to  be  of  perfectly  sound  mind,  memory,  and  understanding 
u  perfectly  as  any  man  of  his  age  whom  the  deponent  ever  saw;  he  had 
a  perfect  knowledge  and  recollection  of  his  friends  and  acquaintance, 
and  of  those  about  him.     About  the  time  of  Mr.  Malin's  failure  the  de- 
oeased  sent  for  the  deponent  to  speak  to  him  upon  the  subject  of  his  af- 
fairs, when  he  found  that  the  deceased  fully  comprehended  the  state  of 
them,  and  from  what  then  passed  he  has  no  doubt  he  was  fully  capable 
of  managing  them;  he  showed  to  the  deponent  the  cash-account  of  Mr.. 
Malin^  which  the  deceased  appeared  to  have  balanced  very  regularly. 
He  had  no  doubt  the  deceased  was  capable  of  settling  bills,  keeping  his 
accounts,  and  managing  his  own  affairs,  without  any  assistance,  or  doing 
any  act  requiring  thought,  judgment,  and  reflection.     He  has  been  pre- 
sent when  Mrs.  Jukes  has  unnecessarily  interfered  to  explain  what  she 
supposed  the  deceased  not  to  have  heard,  and  the  deceased  showed  some 
impatience  at  her  interference.     He  goes  on  to  state,  <<  that  the  deponent 
was  requested  by  the  deceased  to  be  present  at  the  opening  of  his  bro- 
ther's will;  he  then  met  the  deceased  for  the  first  time  after  his  brother's 
death;  on  seeing  the  deponent  the  deceased  held  up  his  hands,  and 
expressed  the  greatest  concern  at  the  loss  of  his  brother;  he  seemed  to 
be  in  great  distress,  and  said  that  he  had  lost  his  all." 

The  case  set  up  is,  that  the  deceased  was  so  reduced  to  a  state  of  se- 
cond childhood,  that  he  was  perfectly  unimpressed  by  the  death  of  his 
brother,  whereas  it  appears  from  this  and  a  great  deal  of  other  evidence, 
that  the  deceased  was  most  exceedingly  oppressed  and  distressed  by  the 
death  of  his  brother,  and  felt  it  most  deeply.  As  to  his  playing  at  cards 
before  the  funeral,  which  was  dwelt  on  at  the  bar,  I  confess,  consider- 
ing his  state  at  the  time,  his  deafness,  and  so  on,  and  that  cards  were 
bis  usual  amusei^ent,  it  does  not  show  any  want  of  memory,  or  any 
want  of  capacity,  that  he  should  wish,  or  that  his  friends  should  press 
him  to  play  at  cards  at  that  time;  it  was  a  mere  substitute  for  conversa- 
tion, to  which  he  was  almost  obliged  to  resort     As  to  his  capacity  for 
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playing  at  cards,  Mr.  Wells  says,  "  he  did  not  consider  him  incompe- 
tent till  within  the  last  six  months  of  his  life,  during  which  time  he 
did  not  play  with  him;  and,  therefore,  he  cannot  depose  to  his  conspe- 
tency  or  incompetency;  but  he  played  with  him  within  the  last  twelve 
months  of  his  life,  when  it  was  the  observation  of  the  deponent's  ne- 
phew, as  well  as  himself,  that  the  deceased  played  remarkably  well: 
whether  they  then  played  for  money  or  not  he  does  not  particularly  re- 
member, but  he  believes  they  did,  and  certainly  the  deceased  was  then 
fully  competent  to  play  for  money.'' 

In  addition  to  this  there  is  the  evidence  of  the  Rev.  Mr.  Walmsley, 
who  was  acquainted  for  30  years  with  the  deceased.     He  lived  on  terms 
of  intimacy  with  him  down  to  the  time  of  his  death.     He  saw  him  fre- 
quently while  he  resided  at  Chislehurst,  which  was  till  1805,  when  he 
removed  to  London,  and  used,  though  more  seldom,  to  see  the  deceas- 
ed afterwards;  and  during  the  years  1812,  1813,  1814,  and  1815,  he, 
upon  the  average,  visited  the  deceased,  once  a  month:  When  so  visit- 
ing, he  almost  always'  slept  one  night  at  Widmore;  he  had,  therefore, 
frequent  and  very  full  opportunities  of  judging  of  the  capacity  of  the 
deceased,  a  person  quite  as  capable  of  judging,  perhaps,  as  the  wit- 
ness, William  Taylor;  but  he  relates  facts  which  give  the  Court  an  op- 
portunity of  judging  for  itself.     He  says,  <<  that  the  deceased  occasion- 
ally, when  the  deponent  was  obliged  to  be  in  London  early  in  the 
morning,  sent  him  in  his  own  carriage,  and  upon  such  occasion  the  de- 
ponent having  mentioned  such  his  intention  to  the  deceased,  when  he 
arrived  at  Widmore  in  the  morning  or  before  dinner,  the  deceased  re- 
collected it,  and  at  the  usual  time  in  the  evening,  perhaps  about  eight 
or  nine  o'clock,  he  of  his  own  accord  gave  orders  to  his  coachman  to 
be  ready  the  next  morning  to  take  the  deponent  to  London  at  the  time 
required;"  (now  that  shows  understanding  and  forethought  on  the  part 
of  the  deceased;)  ^<and  the  deceased  was  very  exact  and  particular  in 
the  directions  which  he  so  gave.     The  last  time  this  occurred  was,  ac- 
cording to  the  best  of  his  recollection  and  belief,  within  the  last  six 
months  of  his  life."     (This  is  the  person  whom  Taylor  would  represent 
as  utterly  incapable  of  giving  any  order  whatever  to  any  servant.)     He 
says,  <<  that  the  deceased  was  subject  to  nervous  attacks,  which  were 
attended  with  a  total  abstraction  of  thought,  and  suspension  of  his  men- 
tal faculties;  the  attacks  he  witnessed  never  lasted  longer  than  from  ten 
to  twenty  minutes,  and  when  they  subsided,  the  deceased's  faculties 
and  recollection  returned,  and  within  an  hour  afterwards  he  was  entire- 
ly himself  again;  that,  excepting  when  under  the  influence  of  one  of 
those  attacks,  the  deceased  was  at  all  times,  during  the  years  1812, 
1813,  and  1814,  of  sound  mind,  memory,  and  understanding;  but  he 
thinks  that  the  deceased's  faculties  were  not  so  strong  during  the  last 
year  of  his  life  as  they  had  been  before,  but  he  does  not  think  they 
were  materially  impaired;  that  he  had  a  perfect  knowledge  and  recel- 
lection  of  his  friends  and  acquaintance,  and  of  those  about  him,  except 
when  under  the  influence  of  the  before  mentioned  attacks,  during  the 
last  year  of  his  life;  not  many  months  before  his  death,  the  deceased 
having  seen  the  deponent  from  a  window  which  looked  down  the  road, 
as  he  approached  the  house,  came  out  to  receive  him,  and  began  imme- 
diately to  converse  in  his  accustomed  good  humoured  and  jocular  man- 
ner; the  deponent  has  gone  into  the  room,  and  found  the  deceased  read- 
ing the  psalms  and  scripture  lessons  for  the  day,  and  he  has  heard  him 
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make  remarks  upon  them  which  were  both  pertinent  and  sensible. 
He  is  stated  by  some  of  the  witnesses  to  have  read  remarkably  well^ 
which  could  hardly  be  the  case  with  a  man  who  was  reduced  to  child- 
hood; and  Stilwell  says,  he  was  accustomed  to  look  out  the  psalms  of 
the  day  himself,  without  assistance.  Mr.  Walmsley  goes  on  to  say, 
that  within  the  last  year  or  two  of  the  deceased's  life,  he  has  been  pre- 
sent when  his  coachman  came  in  to  settle  his  account  with  the  deceased; 
the  deceased  looked  over  the  articles,  cast  up  the  account,  and  paid  it, 
without  any  assistance,  and  as  far  as  the  deponent  observed,  without 
difficulty.  He  states,  that  upon  another  occasion,  a  farmer,  Fuzzey, 
brought  his  bill  for  corn;  the  farmer  was  called  into  the  parlour,  and  (he 
deponent  is  pretty  certain  that  the  deceased  paid  him  at  the  time  with- 
out assistance.  He  says  that  the  deceased  was  certainly,  in  the  depo- 
nent's opinion,  at  all  times,  when  not  tinder  the  influence  of  fits,  fully 
capable  of  settling  all  such  accounts,  and  paying  his  bills,  without  any 
assistance  whatever,  and  was  fully  capable  of  doing  any  act  requiring 
thought,  judgment,  or  reflection. 

It  might  be  unnecessary  to  add  to  this,  but  even  the  witnesses  pro- 
duced on  the  condidit  on  their  first  examination,  Mr.  Ilott  and  Dr. 
Smith,  confirm  it.  Mr.  Ilott  was  acquainted  with  the  deceased  for  ele- 
ven years,  and  he  says,  that  during  the  last  three  or  four  years  he  at- 
tended the  deceased  almost  entirely,  and  was  in  the  habit  of  calling  on 
him  every  second  day;  so  that  he  had  very  frequent  opportunities  of 
seeing  him:  and  he  says,  on  the  second  interrogatory,  <<  that  there  was 
occasionally  an  absence  of  memory  in  the  deceased,  but  that  in  general 
the  deceased's  memory  and  understanding  were  unimpaired  during  the 
two  years  before  May,  1814."  He  says  to  the  third  interrogatory, 
<<  the  deceased  did  noU  uniformly  converse  so  as  to  satisfy  the  respond- 
ent that  he  was  in  complete  possession  of  his  mental  faculties;  there 
were  times  when  he  did  not  recollect  the  respondent — about  five  or  six 
in  number."  So  that  in  the  course  of  three  or  four  years  calling  upon 
the  deceased  three  or  four  times  a-week,  there  were  four  or  five  times, 
that  is,  not  once  in  fifty  times,  in  which  the  deceased  did  not  recollect 
the  deponent,  which  perfectly  accords  with  Mr.  Robert's  account  of 
those  attacks.  He  says,  on  the  6th  interrogatory,  '<  that  he  has  heard 
it  said,  that  the  deceased  had  become  imbecile,  and  was  incapable  of 
managing  his  affairs,  for  some  years  before  his  death;  but  the  respondent 
paid  no  attention  to  such  report,  because  he  knew  the  contrary  to  be  the 
fact," 

The  Rev.  Dr.  Smith,  who  is  the  clergyman  of  the  parish,  who  has 
known  the  deceased  for  above  thirty  years,  says,  **  he  was  not  in  the 
habit  of  visiting  the  deceased  for  the  last  four  or  five  years,  previous  to 
his  death,  but  he  called  upon  him  occasionally.  He  remembers,  after 
the  27th  of  April,  1814,  meeting  the  deceased  at  dinner  at  producent's, 
they  played  at  whist  together  in  the  evening;  the  respondent  and  the 
deceased  were  partners,  they  played  two  rubbers,  and  the  deceased  play- 
ed as  good  a  game  as  ever; — he  was  as  perfectly  in  his  senses  as  any 
man;  this  was  about  a  year,  he  says,  before  his  death;"  that  was  long 
after  the  last  of  these  codicils.  Dr.  Smith  plays  with  him,  Mr.  Ro- 
berts plays  against  him;  Mr.  Wells  and  his  nephew  are  by-standers, 
seeing  him  play  at  whist,  and  think  him  a  remarkably  good  player,  and 
to  suppose  a  man  under  these  circumstances  is  so  reduced  to  childhood, 
so  lost  to  every  thing  he  does,  as  not  to  be  capable  to  do  any  testameu- 
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tary  act  whatever,  is  really  a  situation  we  cannot  very  well  consider  as 
existing. 

Now  these  are  the  leading  features  of  the  depositions  of  the  witnesses, 
and  the  result  is  quite  obvious;  they  disprove  the  case  set  up  .of  total 
incafmcity.  But  to  rebut  the  averment  which  was  made,  that  the  de- 
ceased was  unable  to  manage  his  own  affairs,  and  to  pay  his  own  bills| 
and  to  settle  any  accounts,  his  own  papers  have  been  exhibited  in  tho 
cause,  and  some  of  them  (perhaps  sufficient)  have  been  already  advert- 
ed to  by  the  Court.  Now  here,  in  the  iirst  place  is  the  fact,  that  the 
deceased  did  manage  his  own  affairs;  that  no  other  person  is  proved  to 
have  assumed  that  authority  over  them  for  him.  Mr.  Malin,  first,  and 
Mr.  Kinleside  afterwards,  did  overlook  his  brother's,  Mr.  John  Harri- 
Bon's  accounts,  the  deceased  only  supplying  money;  but  the  deceased, 
down  to  a  very  late  period  of  his  life,  kept  his  own  private  accounts, 
paid  his  own  bills,  drew  his  own  drafts;  no  evidence  is  produced  to 
prove  he  did  not  do  all  these  things  himself:  he  might  occasionally  ha? e 
a  draft  filled  up  by  a  friend  who  was  with  him,  Mr.  Kinleside  or  any 
other  person;  but  nothing  further  is  proved.  Here  is  in  several  in- 
stances proof  coming  out  incidentally,  that  he  did  the  whole  hiraself^ 
without  assistance. 

It  was  quite  unnecessary,  in  my  judgment,  to  examine  further  wit- 
nesses upon  this  point?  the  documents  being  in  the  hand-writing  of  the 
deceased,  they  are  his  accounts;  and  it  lay  on  the  other  side  to  show 
they  were  not  kept  by  him,  but  by  another  person  for  him.  One  small 
part  of  the  account-book,  and  one  small  part  only,  during  the  latter 
part  of  the  year  1812,  has  been  attacked  in  argument.  As  to  many  of 
the  objections,  the  Court  was  satisfied,  at  the  time,  that  they  were  un- 
founded; some  indeed  were  given  up,  others  we(e  adhered  to;  but  upon 
looking  carefully  into  the  accounts  since,  as  far  as  a  person  not  conver- 
sant with  these  matters  may  venture  to  trust  himself,  I  think  most  or 
all  of  the  objections  are  of  little  weight  or  erroneous.  There  are  a  few 
false  castings  up,  and  who  does  not  make  blunders  of  this  kind?  there 
are  two  entries  of  the  same  thing,  one  of  which  is  afterwards  erased; 
that  has  occurred  in  former  years;  things  are  entered  on  one  side  that 
should  be  on  the  other,  but  again,  that  species  of  mistake  occurs  in  for- 
mer years.  There  are  great  errors  in  page  49.  Here  is  a  deficiency  of 
cash  149/.,  I  think,  in  the  year  1810,  and  in  the  year  1809  a  deficiency 
of  cash,  making  a  difference  of  125/.  Who  does  not  occasionally  omit 
entries  of  expenditure?  but  this  is  in  1809,  when  his  capacity  is  un- 
impeached:  there  is  in  1810  a  deficiency  of  105/.  6^.  7^.;  little  omis- 
sions of  that  kind  occur  in  the  former  part  of  his  life. 

The  great  circumstance  relied  on  in  the  argument  was,  that  there  is 
quite  a  change  in  the  principle  of  keeping  the  account,  occurring  about 
the  middle  of  1812,  which  can  only  be  accounted  for  by  the  deceased's 
being  incapable  on  account  of  Mr.  Malin  no  longer  assisting  him  in 
keeping  his  accounts: — it  is  stated,  that  one  side  of  the  account  contains 
all  his  sources  of  income;  and  the  other  all  his  expenditure;  and  that  he 
has  entered  sources  of  income  twice  over.  Now,  the  objection  is  not 
quite  correct  in  point  of  fact;  in  his  private  accounts  the  mode  in  which 
he  carries  them  on  is  this: — he  brings  forward  his  balance  from  the  last 
year,  and  he  includes  in  it,  not  merely  cash  in  his  own  possession,  but 
cash  in  his  banker's  hands  also;  and  he  debits  his  private  account  with 
the  aggregate  jointly,  and  theu  he  goes  on  to  debit  the  cash  with  the  di- 
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videtids  his  bankers  from  time  to  time  receive*  In  this  year^  till  Sep« 
tember  17th,  it  goes  on  in  that  mode, — but  then  he  adopts  a  difierent 
mode,  and  from  thence  to  the  end  of  the  year,  and  the  beginning  of  the 
following  year,  when  he  transfers  his  account  to  the  new  bankers^  he  pro- 
ceeds in  a  different  way,  for  he  debits  cash,  with  monies  paid  by,  or 
received  from  Mr.  Malin:  but  he  does  not  debit  it  with  the  dividends 
Mr.  Malin  receives,  but  finally  with  the  balance  paid  to  the  new  bankers 
by  Mr,  Malin.  Is  there  nothing  to  account  for  this  but  the  incapacity  of 
the  deceased?  This  was  the  time  that  Mr.  Malin  had  fallen  into  his  diffi- 
culties; when  the  deceased  did  not  know  what  money  he  should  get 
from  him.  It  begins  on  the  17th  Sept.:  the  monthly  account  for  Sep* 
tember  is  in  a  different  hand-writing,  (|nd  then  from  that  time  to  the 
time  of  appointing  his  new  bankers,  he  only  debits  cash,  as  I  have  al- 
ready stated,  with  the  sums  which  Mr.  Malin  had  actually  paid  for 
him.  It  is  a  mistake  of  the  counsel  to  suppose  that  he  debited  the 
things  twice  over;  the  dividends  are  not  debited — indeed  the  dividends 
on  the  April  payments,  117/«  were  not  debited  at  all;  the  dividends  due 
at  Michaelmas  on  Long  Annuities,  the  dividends  due  at  Christmas,  on 
the  3  per  cents,  are  not  debited  in  the  cash  account,  but  only  what  Mr. 
Malin  pays  for  him,  and  the  money  which  he  finally  pays  over  to  the 
bankers:  he,  therefore,  does  not  do  it  twice  over,  and  I  think,  consider- 
ing the  difficulties  into  which  Mr.  Malin  had  fallen,  the  deceased,  in- 
stead of  considering  his  money  as  cash,  as  the  dividends  should  arise, 
was  right  In  only  considering  it  in  the  way  I  have  already  slated;  if  the 
deceased  was  in  error  in  this  respect,  it  is  an  error  not  wery  unnatural, 
and  which  persons,  I  hope,  in  their  senses  may  fall  into:  for  it  appears 
to  me  the  proper  course  for  a  man  under  those  circumstances  to  have 
adopted.  I  will  not  debit  the  account  with  the  sum  in  my  banker's 
hands,  which  I  may  not  receive  on  account  of  his  difficulties;  but  I  will 
debit  the  account  with  the  money  as  it  is  received  from  him. — It  was 
said  he  does  not  balance  his  account  at  the  end  of  the  year.  No,  be 
did  not,  because,  at  the  end  of  the  year,  Mr.  Malin  had  not  settled  his 
account  with  him.  He  renders  the  account  for  January  and  pays  over 
the  balance  to  Martin,  Stone,  and  Co.;  but  when  he  settles  his  final  ac- 
count with  Mr.  Malin,  and  the  balance  is  paid  over  to  the  new  bankers, 
he  debits  his  cash  account  with  that  balance,  and  he  goes  on  from  that 
time  to  the  time  of  hh  death  in  the  same  way:  in  addition  to  this  ba- 
lance, the  dividends  as  they  are  from  time  to  time  received,  first,  his 
own  dividends,  and  afterwards  the  dividends  of  the  residue  of  his  bro- 
ther. Perhaps  after  this  observation  it  will  be  quite  unnecessary  to  ad- 
vert to  trivial  circumstances,  but  there  are  many  minute  circumstances 
in  these  accounts  which  impress  one  with  exactly  the  same  sort  of 
conviction,  that  the  deceased  completely  understood  them.  In  the 
January  account  there  are  two  balances  paid  to  Martin,  Stone,  and 
Aiartin,  one  on  the  15th  of  January,  113/.  14^.  Sd,;  the  other  on  the 
28th  of  January,  305/.  1S.9.  6d,  making  together  419/.  13^.  2d  ;  \Uq 
deceased,  in  transferring  this  into  his  private  cash  account  from  Mulin's 
account,  does  not  enter  them  separately,  as  a  mere  copyist  would  do,  but 
he  enters  the  419/.  13^.  2d  in  one  sum,  as  commencing  the  new  account 
with  his  bankers,  and  then,  from  time  to  time,  he  enters  his  dividends. 

Now  these  accounts,  with  the  bills  regularly  paid  and  indorsed,  these 
drafts  drawn,  these  counter  checks  registered  and  marked  with  the  date 
aad  bum  for  which  they  wqre  drawn,  the  corresponding  enlriej  iu  tlio 
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book  of  expenditure,  prove  mind  and  understandings  and.thought,  judg- 
ment, and  reflection  very  strongly;  and  in  a  person  of  his  great  age  of  a 
most  extraordinary  and  unusual  degree. 

The  instrumentary  evidence  does  not  conclude  here;  there  are  several 
letters  written  by  the  deceased  himself,  some  at  very  important  periods, 
which  have  been  exhibited,  and  one  or  two  of  them  have  been  already 
noticed.  I  will  only  mention  the  others,  because  they  are  not  liable  to 
the  insinuations  made  against  the  accounts.  Here  is  a  letter  of  the  10th 
of  February,  1S14,  addressed  to  Mr.  Kinleside;  and,  therefore,  it  could 
not  have  been  written  with  his  assistance:  <<  Dear  Kinleside,-^!  have 
received  yours  this  morning.  Mrs.  Jukes  continues  much  the  same. 
I  shall  send  the  carriage  for  you  to  Sutton,  and  hope  you  will  bring 
Mr.  Perry  with  you.  I  have  not  time  to  add  more.  Yours^  Tnost 
affectionately f  Andrews  Harrison-^'  Addressed  to  "  The  Reverend 
Mr.  Kinleside^  Angmering  Parsonage,  near  Arundel,  Sussex:"  and 
with  a  post-mark  upon  it.     No  person  could  write  a  more  proper  letter. 

"  (Vidmore,  12M  February,  1814. 

**  Dear  Sir,  Mrs.  Jukes  has  received  your  letter  this  morning,  bui 
being  confined  to  her  bed  with  a  bilious  fever^^ — (and,  therefore,  she 
could  not  assist  in  this  letter) — ^^  cannot  have  the  pleasure  of  receiving 
her" — (meaning  Mrs.  Kinleside,  I  presume) — "  cf/  t fie  time  proposed^ 
but  hope  to  have  the  satisfaction  of  seeing  you  at  that  time,  as  my 
affairs  require  your  assistance.  You  may  depend  on  the  sending  the 
chariot  as  usual  to  Sutton.  I  am  most  sincerely  your^Sy  Jlndrews 
Harrison."     Addressed  like  the  former. 

Another  letter,  dated  3rd  of  March,  1814,  coming  nearer  to  the  time 
of  this  latter  codicil,  is  also  addressed  to  Mr.  Kinleside,  *<  Bromley,  3rd 
March,  1814.  Dear  Sir,  Joseph  shall  be  unth  you  at  Sutton,  unth 
the  horses  only,  on  Monday,  and  I  shall  be  happy  to  see  you  with  Mrs. 
Kinleside,  when  I  hope  you,  with  Mr.  Stanley,  unit  be  able  to  settle 
the  executorship  business.  We  have  not  yet  fixed  on  the  time  for  re- 
tnoving  to  the  other  house."  It  is  proved  that  it  was  intended  by  him  to 
go  to  Shawfield,  but  that  intention  was  afterwards  given  up.  **  We  have 
not  yet  fixed  on  the  time  for  removing  to  the  other  house,  but  shall 
wait  till  we  have  the  pleasure  of  seeing  you,  and  hope  you  will  meet 
with  a  supply  for  Sunday,"  a  supply  for  his  church  he  means. 

Another  letter  of  the  same  date,  is  to  Mr.  Roe,  who  resided  at  Work- 
shop, in  Nottinghamshire,  and  was  a  devisee  of  the  property  the  de- 
ceased had  in  that  quarter  of  the  kingdom: — "  Bromley,  3rd  of  March, 
1814.  Dear  Sir,  I  am  muchobligedtoyour  father  for  his  kind  pre- 
sent  of  forest  mutton,  which  was  received  safe,  and  at  the  same  iime 
informed  me  of  his  enjoying  good  health,  which  I  sincerely  hope  may 
long  continue,  as  well  a^  that  of  your  mother^  s  and  brother^s,  to  wham 
J  send  my  kind  compliments.  I  have  lately  suffered  in  a  most  severe 
loss  by  the  death  of  my  brother,  whom  I  sincerely  loved,  and  shall 
ever  regret."  This  is  a  gentleman  who  is  so  great  a  child,  that  he  has 
forgot  his  brother  is  dead,  and  has  no  impression  of  the  loss  he  has  sua* 
tained.  "  /  observe  that  you  have  felt  the  late  inclement  season.  I 
never  remember  such  a  fall  of  snow,  and  the  frost  has  continued  to 
this  day.  My  best  wishes  for  the  happiness  of  yourself  and  family, 
Ifcmain  yours,  most  sincerely,  Andrews  Harrison." 

Another  letter  on  the  23rd  of  January,  1815,  is  addressed  also  to  Mr. 
Richard  Roe.     "  Dear  Sir,  lam  very  much  obliged  to  your  father  for 
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ih&  very  fine  mutton  which  he  ha^  been  so  kind  to  present  the  with^ 
which  arrived  safe  on  Tuesday  last.  I  beg  you  andfathcTy  with  all 
the  family^  will  accept  of  my  sincere  and  most  friendly  urishes  that 
you  may  long  enjoy  many  happy  returns  of  this  season.  lam^  dear 
<S«r,  your  sincere  friend  and  humble  servant,  Jindrews  Harrisoru^'* 

These  are  the  documentary  parts  of  the  evidence;  and  what  is  the  re- 
sult to  be  drawn  from  them  in  respect  to  general  capacity?  Why,  that 
the  deceased  was  very  far  advanced  in  life,  was  subject  to  occasional 
nervous  attacks,  which  might  lead  ignorant  or  prejudiced  observers  to 
mistake  or  distort  his  condition  to  that  of  general  incapacity,  which 
might  mislead  occasional  visitors,  or  those  who  had  only  a  few  opportu- 
nities of  seeing  the  testator,  to  the  same  conclusion; — which  might  ex- 
pose the  deceased,  when  he  was  agitated,  and  anxious  and  nervous,  and 
attempted  some  complicated  business,  to  become  confused,  and  his 
memory  to  fail  him;  but  in  his  general  and  ordinary  state,  it  is  proved 
to  my  satisfaction  that  he  possessed  his  mental  facuhies  in  an  extraordi- 
nary degree  considering  his  great  age,  and  that  he  had  a  testamentary 
capacity  quite  equal  to  a  testamentary  act  of  no  very  complicated  nature. 

Still  the  infiriiiities  of  great  old  age,  the  deceased  being  subject  to 
these  attacks,  and  these  codicils  altering  a  will  very  deliberately  made, 
it  is  necessary,  where  undue  incitement  and  circumvention  are  imputed^ 
to  look  with  vigilance  into  the  acts  themselves. 

The  two  first  codicils,  that  of  the  91st  of  August  and  the  2d  of  Sep- 
tember, 1812,  may  be  considered  together  as  in  truth  constituting  one 
instrument,  and  the  principal  witness  to  this  is  the  cautious  and  respect- 
able witness,  Mr.  Edward  Boodle;  and  the  account  which  he  gives  is 
this; — ''that  he  attended  the  deceased  by  appointment  on  the  31st  of 
August,  1812;  he  cannot,  from  recollection,  depose  with  certainty  who 
were  present;  he  believes  Mr.  Trevillian  was  present;  the  deponent  re- 
Inemberj^  generally  that  the  deceased  told  him  he  wished  to  make  a  codi- 
cil to  his  wHI:  he  stated  also  that  there  were  some  pictures  and  books, 
which  he  had  received  from  a  relation  of  Mr.  Trevillian,  and  which  he 
felt  himself  under  a  promise  or  obligation  to  leave  to  Mr.  Trevillian.'' 
It  is  to  be  observed,  that  Mr.  Boodle  states  this  merely  from  recollection 
of  what  passed  in  conversation  between  him  and  the  deceased;  it  is  no 
,part  of  the  written  documents  or  instructions;  probably  he  understood 
the  deceased  rather  too  strongly;  the  deceased  could  not  have  understood 
that  there  was  any  old  promise  or  any  moral  obligation  existing,  as  to 
those  books  and  pictures  to  give  them  to  Mr.  Trevillian,  for  he  had  dis- 
posed of  them  in  different  ways  before:  he  gives  them  now  to  his  bro- 
ther for  life,  then  as  part  of  his  residue,  then  to  Mr.  Benjamin  Harri- 
son, with  Shawfield,  unless  the  residue  is  under  a  certain  sum,  and  if 
the  residue  does  not  exceed  that  sum,  then  they  are  to  compose  part  of 
the  residue.  At  this  time,  when  he  was  angry  with  Mr.  Benjamin 
Harrison,  he  might  feel  no  great  disinclination  to  separate  them  from 
the  Shawfield  property,  and,  seeing  Mr.  Trevillian  there*  and  having 
received  the  books  and  pictures  from  a  relation  of  his  wife,  he  might 
say,  I  ought  to  give  them  to  Mr.  Trevillian:  he  docs  not  afterwards  ad- 
here to  that;  but  this  is  not  extraordinary  either  if  he  should  afterwards 
become  reconciled  to  Mr.  Benjamin  Harrison,  or  if  he  should  determine 
on  giving  the  Shawfield  property  to  Mr.  Kinleside,  again  meaning  to 
let  the  books  and  pictures  go  with  the  house.— Mr.  Boodle  says,  ''  that 
the  instructions  for  the  codicil  were  given  to  the  deponent  by  the  de- 
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ceased  himself,  by  word  of  mouth,  without  the  interference  of  any  other 
person,  and  taken  down  in  writing  in  the  margin  of  the  drafts  of  the 
two  former  codicils.    The  deponent  arranged  with  the  deceased  the  day 
on  which  he  would  attend  him  with  the  codicil  for  execution,  and^  as 
the  deceased  expressed  some  anxiety  about  it,  the  deponent  named  the 
earliest  day;  and  being  anxious  about  the  alteration  in  regard  to  the  pic- 
tures and  books,  the  deponent  did  not  consider  it  at  the  time  so  much  a 
codicil  to  be  regularly  executed,  as  a  clear  expression  of  what  the  de- 
ceased then  intended,  and  to  be  effectual,  in  case  any  thing  should  hap- 
pen before  the  deponent  could  return  with  the  codicil  he  was  about  to 
prepare."     He  slates,  "  that  he  brought  distinctly  to  the  deceased's  re- 
collection what  he  had  done  in  regard  to  those  pictures  and  books,  as 
well  by  his  will  as  by  his  codicil,  and  having  obtained  from  him  a  clear 
and  unequivocal  expression  of  his  wish,  he  wrote  in  the  margin  of  the 
codicil  he  was  about  to  alter  the  disposition  which  he  wished  to  make 
of  the  books  and  pictures,  expressing  in  it   not  only  the  person    to 
whom  he  did  leave  them,  but  the  two  persons  to  whom  he  then  said 
he  did  not  mean  to  leave  them,  though  he  had  left  them  to  the  one  by 
his  will,  as  part  of  his  residuary  personal  estate,  and  to  the  other  by  a 
oodicil  in  express  terms."     Nothing  could  be  more  cautious  and  proper 
than  the  conduct  of  Mr.  Boodle  upon  this  occasion.    The  servant  Tay- 
lor is  then  called  in,  and  this  small  codicil  in  the  margin  of  the  other  is 
signed  by  the  deceased,  and  attested  by  Mr.  Boodle  and  Taylor.      He 
says  <Mhat  pn  the  2nd  of  September,  1812,  he  went  again  to  the  de- 
ceased at  Widmore,  pursuant  to  appointment,  and  he  took  with  him  the 
codicil  which  had  been  drawn  out^  and  was  prepared  for  execution, 
which  he  read  over  to  the  deceased,  who  pointed  out  an  omission  in  re- 
gard to  the  appointment  of  the  Rev.  William  Kinleside  as  one  of  his 
executors,  for  which  he  had  given  instruction  to  deponent  on  the  former 
day:  the  deponent  had  then  taken  it  down  in  writing  in  the  margin  of 
one  of  the  draft  codicils;  but  which  not  being  before  thcperson  who 
drew  the  codicil  at  the  time  he  so  prepared  it,  that  part  was  omitted. 
The  deponent  accordingly,  by  the  deceased's  desire,  introduced   the 
words  ^constituting  the  Rev.  William  Kinleside  executor  agreeably  to 
the  deceased's  request  and  former  instructions:'  this  being  done,  and 
the  codicil  having  been  carefully  read  over  and  fully  explained  to  the 
deceased,  with  reference  to  his  former  testamentary  dispositions,  which 
were  then  before  them,  and  the  deceased  being  entirely  satisfied  nvith 
it,  and  having  expressed  his  approbation  of  it,  the  witnesses  were  then 
sent  for.^'     Taylor  and  Coleborn  came  in — the  instrument  is  executed 
and  attested:  and  Mr,  Boodle  adds,  <Mhat  had  any  thing  remarkable 
occurred  before,  or  in  the  course  of  the  execution,  or  afterwards,  on  that 
occasion,  it  would  have  made  an  impression  on  his  mind."  He  then  goes 
on  to  state  very  fully  his  opinion  of  the  deceased's  capacity  at  this  time; 
and  he  adds,  *^  the  deponent  was  particularly  careful  to  ascertain   the 
state  of  the  deceased's  mind  and  memory;  he  gave  his  reasons  for  every 
thing  he  did,  and  he  was,  in  every  respect,  in  a  very  fit  state  of  mind 
to  make  any  alteration  whatever  in  the  testamentary  disposition  of  his 
property:  the  only  particular  thing  which  was  apparent  in  the  deceased, 
was  a  certain  degree  of  irritation  on  his  mind  at  Mr.  Benjamin  Harri- 
son having  refused  to  act  as  his  executor.^' — The  credit  and  the  accura- 
cy of  Mr.  Boodle  has  not  been  in  the  slightest  degree  questioned  in  this 
case:  indeed,  the  counsel  for  Mr.  Benjamin  Harrison  have  gone  so  far 
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as  to  say,  that  every  syllable  which  he  has  stated  is  perfectly  correct 
and  accurate.  The  Court  is  disposed  so  far  to  agree  with  them^  as  to 
think  that  his  evidence  has  been  given  with  most  perfect  integrity  of 
mindy  and  intended  to  be  most  perfectly  correct;  at  the  same  time,  to 
mere  parol  conversation,  in  the  course  of  this  transaction,  Mr.  Boodle 
may  be,  like  all  other  human  beings,  liable  to  some  inaccuracy  of  recol- 
lection. 

The  two  men  called  in,  Taylor  and  Coleborn,  who  attest  this  act,  * 
depose  to  their  belief  of  the  deceased's  incapacity-— that  he  called  Cole-^ 
born,  Welsh,  and  asked  if  he  was  to  sign  <<  Governor;"  circumstances 
which  are  not  of  the  least  weight  against  those  facts  spoken  to  by  Mr. 
Boodle.  Taylor,  indeed,  does  not  rely  solely  upon  what  passed  upon 
this  occasion,  but  he  speaks  from  his  general  incapacity  as  well  as  from 
what  passed  upon  the  occasion;  and  the  argument  has  been  pushed  to 
the  length  of  contending,  that  Taylor  might  be  right,  and  that  Mr. 
Boodle  might  be  wrong,  for  that,  from  the  middle  of  the  year  1818,  the 
deceased  had  a  latent  defect  o/tnemoryy  which  rendered  him  incapa- 
hie  of  any  testamentary  act.  The  Court  would  rather  have  expected 
to  have  heard  some  precedent  or  authority  for  such  a  position:  that  be« 
cause  the  memory  of  a  person  may  in  some  respects  be  defective,  there- 
fore it  is  not  a  testamentary  memory.  We  very  well  know  that  me- 
mory is  excessively  different  in  different  persons — nothing  is  more  va- 
rious— its  powers  are  very  different  in  the  same  person  at  different 
times,  and  more  particularly  at  different  periods  of  life;  in  old  age  it  is 
much  less  retentive,  and  more  liable  to  confusion.  Lord  Coke  says,  a 
man  ought  to  have  a  '<  disposmg  memory,''  so  as  to  have  an  ability  to 
make  a  disposition  with  understanding  and  reason:  so  says  Swinburne 
— -<<if  a  man  in  his  old  age  becomes  a  very  child  again,  and  is  so  for- 
getful that  he  has  forgotten  his  own  name,  he  cannot  make  a  will;  but 
the  infirmities  of  old  age,  which  do  not  take  away  the  use  of  reason,  do 
not  hinder  them  in  that  condition  from  making  a  will."  Latent  insan- 
ity we  can  understand,  but  latent  defect  of  memory,  showing  itself  on- 
ly occasionally,  when,  from  bodily  attacks  or  from  confusion,  arising 
from  long  and  complicated  transactions,  a  man  may  become  defective 
in  his  memory — and  rendered  absolutely  and  permanently  intestable,  is 
a  position  for  which  I  know  of  no  authority.  Mr.  Boodle,  it  is  true, 
certainly  does  not  upon  this  occasion  go  through  the  whole  items  of  alt 
the  will  and  codicils  as  a  preliminary,  in  order  to  ascertain  whether  or 
not  some  latent  defect  of  memory  and  confusion  might  not  be  discover- 
able, but  he  brings  to  the  recollection  of  the  deceased  every  thing  con- 
nected with  the  particular  disposition  he  has  made,  and  the  memory  is 
so  far  found  to  be  perfect,  that  Mr.  Boodle  is  quite  satisfied  as  to  the 
capacity  upon  that  occasion.  The  Court  has  something  better — the 
Court  has  the  instrument  itself  before  it,  dictated  by  the  directions  of 
the  deceased  himself,  for  Mr.  Boodle  says  he  received  no  assistance 
whatever — it  was  his  own  instructions  from  his  own  mouth;  and  in 
that  instrument  it  is  recited,  <Uhat  whereas  Benjamin  Harrison,  of 
Guy's  Hospital,  Esq.  having  declared  his  intention  not  to  act  as  an  ex- 
ecutor of  my  will,  I  do  therefore  hereby  revoke  the  appointment  of  him 
as  one  of  my  executors,  not  only  in  the  event  of  my  dying  in  the  life- 
time of  my  brother,  John  Harrison,  but  also  in  the  event  of  my  sur- 
viving my  said  brother;  and  1  do  hereby  appoint  the  Rev.  William 
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Kinleside  to  be  an  executor  of  my  will,  as  well  in  the  former  as  in  the 
latter  event;"  and  then  he  goes  on  to  recite,  that  whereas  hy  his  codicil 
he  had  given  the  books  and  pictures,  in  case  of  surviving  his  brother, 
unto  the  said  Benjamin  Harrison,  his  executors,  administrators,  and 
assigns;  he  revokes  that,  and  now  gives  them  to  Mr.  Trevillian,  &c.; 
he  recollects  then  the  grounds  of  the  alterations—- delusion  of  mind  is  in 
no  degree  suggested  or  imputed — it  is  quite  disavowed — the  fact  itself  is 
provejd,  and  has  not  been  controverted.     Mr.   Benjamin  Harrison  did 
declare  he  would  not  act  a?  executor  with  Mr.  Kinleside;  he  desired 
this  intention  to  be  communicated  to  the  deceased; — the  deceased's  pa- 
pers entrusted  to  his  custody  are  returned  to  him;  he  had  removed  from 
Widmore,  and  never  after  September,  1812,  kept  up  the  least  intercourse 
with  the  deceased;  then  the  facts  being  so,  and  the  instructions,  from 
the  evidence  of  Mr.  Boodle,  coming  thus  voluntarily  from  the  deceased 
himself,  and  stating  these  facts,  to  maintain  that  there  is  any  latent  want 
of  disposing  memory^  or  any  thing  that  can  justify  Taylor's  opinion  of 
the  incapacity  at  this  time,  I  can  hardly  think  could  have  been  meant  to 
be  seriously  contended  by  the  advocates  of  Mr.  Benjamin  Harrison. — 
But  here  is  not  only  memory,  but  an  activity  of  memory  quite  extraor- 
dinary.    Under  the  will  Mr.  Kinleside  was  only  an  executor  in  the 
event  of  his  surviving  his  brother; — Mr.  Harrison  was  so    in  both 
events; — he  gave  instructions  not  only  to  revoke  Mr»  Harrison  in  both 
events,  but  to  appoint  Mr.  Kinleside  in  both  events.     Mr.  Boodle's 
clerk  omitted  that  provision, — the  omission  escaped  Mr.  Boodle  him* 
self:  but  the  deceased,  on  the  codicil  being  read  over  to  him,  observes 
it; — it  is  rectified  and  interlined  in  the  instrument.     Under  these  cir- 
cumstances I  can  have  no  doubt  in  pronouncing  for  these  two  codicils. 
In  respect  to  the  other  codicils  they  stand  on  different  evidence,  and 
are  contested  upon  additional  grounds: — those  two  other  codicils  may 
in  effect  be  considered  as  constituting  one  instrument,  that  of  the  2l8t 
of  March,  1814,  being  included  in  that  of  the  27th  of  April  following^ 
and  as  to  this  latter  codicil,  holding  that  the  deceased's  permanent  inca- 
pacity is  not  proved,  and  the  instrument  itself,  one  duplicate  of  it  at  leasts 
being  in  the  deceased's  own  hand-writing,  the  three  attesting  witnesses, 
and  a  fourth  person  who  was  present,  speaking  to  the  reading  over,  the 
execution,  and  the  capacity  at  the  time,  there  would  be  prima  facie 
proof  it  was  the  free  act  of  a  capable  testator.    But  the  act  may  be  im- 
peached by  proving  it  was  obtained  by  fraudulent  incitement  and  undue 
solicitation  practised  on  a  weak  and  unresisting  capacity;  and  therefore 
this  is  the  point  on  which  the  Court  is  called  to  examine  this  part  of 
the  case;  and  it  necessarily  opens  to  some  other  parts  of  the  evidence, 
namely,  that  which  sets  forth  the  previous  intentions  of  the  deceased, 
the  grounds  of  change  of  disposition  as  to  Mr.  Malin  and  Mr.  Harri- 
son, and  the  manner  in  which  this  codicil  was  executed.     The  deceas- 
ed's regard  for  Mr.  Benjamin  Harrison  is  mentioned  in  the  will  itself, 
and  the  other  testamentary  instruments  fully  establish  it; — though  of 
the  same  name,  Mr.  Benjamin  Harrison  appears  not  to  have  been  re- 
lated to  the  deceased.     His  connexion  appears  to  have  grown  principal- 
ly out  of  some  transactions  and  services  which  he  had  rendered  to  the 
brother  John  Harrison;  but  he  at  length  became  an  object  of  the  in- 
creasitig  kindness  and  testamentary  bounty  of  both  brothers.     He  came 
to  reside  at  Widmore  for  the  purpose  of  being  near  them; — and  in  the 
year  1808  he  was  the  devisee  of  Shawfield  Lodge,  under  the  contin- 
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gencies  already  stated.  Under  a  former  instrument  it  appears  from  the 
evidence  of  Mr.  Boodle,  that  the  Shawfield  Lodge  estate  would  have 
gone  to  Mr.  Kinleside  as  the  residuary  legatee;  but  this  regard  to  Mr. 
Benjamin  Harrison  operates  both  ways;  if  there  was  no  breach  of  this 
regard,  it  would  operate  strongly  against  the  change  of  disposition;  but 
on  the  other  hand,  if  there  was  not  only  a  quarrel,  but  a  total  discon- 
tinuance of  all  intercourse,  the  former  regard  and  intended  kindness 
would  tend  to  render  the  subsequent  sense  of  unkindness  and  ingrati- 
tude deeper,  and  constantly  rankling  in  the  mind  of  the  deceased; — that 
a  breach  did  take  place  between  them,  that  Mr.  Benjamin  Harrison  de* 
clared  he  would  not  act  as  executor  with  Mr.  Kinleside;  that  in  conse- 
quence of  such  declaration  the  deceased  made  the  codicil  I  have  already 
pronounced  for,  is  fully  established;  and  in  making  that  codicil  there  is 
not  the  slightest  appearance  of  fraud,  circumvention,  or  undue  incite- 
ment, because  it  is  not  suggested  even  in  the  plea,  to  have  taken  place 
till  aftef  the  death  of  the  brother.  The  cause  of  the  breach  originates 
in  the  difiBculties  of  Mr.  Malin,  who  had  already  received  13,000/.  of 
these  brothers,  and  who  owed  the  deceased  about  5000/.,  besides  some 
other  sums,  on  account  of  business  and  interest,  because  I  observe  in 
Mr.  Malin's  account  of  Benjamin  and  John  Harrison,  there  was  a  con- 
siderable balance  in  the  month  of  December,  1812,  and  that  does  not 
appear  upon  the  evidence  to  have  been  paid  over  to  the  deceased.  Now 
these  difficulties,  which  took  place  sometime  about  the  summer  of  1812, 
appear  to  have  occasioned  to  the  deceased  great  anxiety  of  mind; — that 
19  a  part  of  the  case  of  the  opposer  of  the  codicil.  He  does  not  consult 
Mr.  Benjamin  Harrison  upon  them,  or  if  he  did.  he  was  not  satisfied 
with  the  advice  that  he  received;  for  he  consults  his  friend  Mr.  Wells 
upon  the  occasion,  and  Mr.  Wells  stales,  "  that  the  deceased  was  ac- 
customed to  apply  to  him  for  friendly  advice,  in  any  circumstances  of 
difficulty;  and  that  in  June,  1812,  the  deceased  applied  to  the  deponent 
on  the  subject  of  the  affairs  of  Mr.  Paul  Malin,  a  young  man  to  whom 
the  deceased  had  advanced  large  sums  of  money,  and  who  had  then 
stopped  payment.  The  deceased  was  in  great  distress  of  mind;  and 
the  deponent  upon  that  occasion  recommended  him  to  send  for  his  rela- 
tion, the  Rev.  William  Kinleside,  a  clergyman  residing  in  Sussex,  of 
whom  the  deponent  had  always  heard  the  deceased  speak  in  terms  of 
the  greatest  affection,  and  who  being,  as  the  deponent  believed,  the 
adopted  heir  of  the  deceased  and  of  his  brother,  was,  in  the  opinion  of 
the  deponent,  the  most  proper  person  to  be  consulted  by  the  deceased, 
under  the  circumstances  in  which  he  was  placed.  The  deceased  acced- 
ing to  that  opinion,  the  deponent,  by  his  desire,  wrote  to  Mr.  Kinleside, 
who  came  accordingly.  The  deponent  acquainted  Mr.  Benjamin  Hai*- 
rison  with  his  having  so  written  to  Mr.  Kinleside;  from  that  time  the 
deponent  had  no  communication  with  the  deceased  upon  the  subject  of 
his  affairs,  till  after  the  death  of  his  brother."  He  states  on  his  second 
examination  on  the  fourteenth  article,  <<  that  the  deponent  never  did 
attempt  to  influence  the  deceased  against  the  said  Benjamin  Harrison,  or 
in  favour  of  the  said  Mr.  Kinleside,  or  ever  say  one  word  to  the  de- 
ceased to  induce  him  to  make  any  alteration  whatever  in  his  testamen- 
tary dispositions  in  respect  to  the  Widmore  estate,  or  any  other  part  of 
his  property.  There  are  two  occasions  in  which  he  remembers  to  have 
spoken  to  the  deceased  of  Mr.  Kinleside  in  favourable  terms; — one  was 
after  Mr.  Benjamin  Harrison  had  declared  his  determination  not  to  act 
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as  the  deceased's  executor  with  Mr.  Einleside,  on  which  occasiOD  the 
deceased  applied  to  the  deponent  to  be  an  executor  in  his  stead;  and,  in 
resisting  the  persevering  application  of  the  deceased  to  that  effect,  the 
deponent  told  the  deceased  that  he  could  not  have  better  executors  than 
Mr.  Stanley  and  Mr.  Kinleside,  and  he  believes  he  did  then  speak  of 
Mr.  Kinleside  as  a  man  of  honour  and  a  gentleman; — the  other  occa- 
sion was  soon  after  the  failure  of  Mr.  Malin,  as  it  was  in  consequence 
of  Mr.  Kinleside's  having  come  up  at  the  request  of  the  deceased  to  in- 
vestigate his  accounts.  The  deponent,  in  giving  his  opinion  to  the  de- 
ceased of  the  conduct  of  Mr.  Benjamin  Harrison  at  a  meeting  which  he 
had  had  with  Mr.  Kinleside,  in  the  presence  of  the  deceased  and  the 
deponent,  when  much  irritating  language  was  used,  spoke  of  the  con* 
duct  of  Mr.  Kinleside  as  having  been  perfectly  that  of  a  gentleman; 
and  he  spoke  also  in  terms  of  disapprobation  of  the  language  used  by 
Mr.  Benjamin  Harrison;  but  he  did  not  then  or  at  any  time  say  any 
thing  to  the  deceased  to  the  prejudice  of  the  character  of  Mr.  Benjamin 
Harrison  to  influence  the  deceased  to  do  any  testamentary  act  whatever 
that  would  be  either  unfavourable  to  Mr.  Benjamin  Harrison^  or  favour* 
able  to  Mr.  Kinleside." 

Now,  the  conduct  and  credit  of  this  witness  have  been  very  freely  cnn* 
vassed  in  the  course  of  the  discussion.  He  is  charged  in  plea  with  having 
together  with  Mrs.  Jukes  and  Mr.  Kinleside,  urged  and  excited  the  de- 
ceased;— of  that  charge  at  the  period  of  time  which  the  Court  is  dow 
examining,  namely,  in  1812,  and  the  beginning  of  1813,  there  is  not  a 
suggestion;  for  even  Taylor  does  not  suggest  it  till  after  December,  IS13. 
The  plea  itself,  as  I  have  stated,  does  not  charge  it  till  after  the  death 
of  Mr.  John  Harrison.  What  then  is  the  character  of  Mr.  Wells,  and 
his  conduct  upon  this  occasion?  He  is  a  gentleman  of  fortune,  residing 
close  to  the  deceased; — he  has  not  the  slightest  pecuniary  interest  in  any 
of  these  transactions,  or  in  the  event  of  this  suit  The  deceased  had 
resided  for  many  years  as  an  inmate  in  the  house  of  his  uncle  and  of  his 
father; — there  must  have  been  a  sort  of  filial  regard,  a  sort  of  hereditary 
friendship  between  this  gentleman  and  the  deceased,  something  of  more 
than  an  ordinary  sort; — it  was  not  discontinued; — the  strictness  of  inti- 
macy between  them  is  kept  up  to  the  end  of  his  life.  The  deceased 
having  a  key  of  the  shrubbery,  often  calls  on  Mr.  Wells; — Mr,  Wells 
calls  on  the  deceased,  and  they  often  dined  together.  Mr.  Wells  is  not 
a  boy;— he  is  described  as  fifty-six  years  of  age.  Now  what  is  so  na- 
tural as  that  the  deceased,  when  in  difiiculty,  should  resort  4o  Mr.  Wells 
for  his  friendly  advice,  and  that  Mr.  Wells  should  give  it  him  with  sin* 
cerity,  and  with  a  degree  of  filial  respect  and  attachment.  What  is  the 
advice  he  does  give  him  upon  this  occasion?  He  does  not  obtrude  into 
the  deceased's  concerns; — he  rather  avoids  it^  and  declines  it; — be 
desires  him  to  send  for  Mr.  Kinleside.  Now  it  does  not  appear 
that  there  existed  at  this  time  any  particular  intimacy  between  Mr. 
Wells  and  Mr.  Kinleside.  Mr.  Kinleside  was  the  most  proper  per* 
son  to  be  sent  for; — he  was  not  only  a  relation  for  whom  the  de- 
ceased had  expressed  at  all  times  the  greatest  regard,  but  he  was 
the  residuary  legatee; — and  therefore,  whatever  losses  might  arise  to 
the  deceased  from  Mr.  Malin's  difficulties,  would  ultimately  fall  on 
Mr*  Kinleside,  as  the  residuary  legatee.  Much  indeed  is  said  of 
fraudulent  excitement  and  solicitation,  but  I  have  looked  through  this 
volumiaoufl  evidence  in  vain  for  the  proof  of  it    Here  is  do  cUndes* 
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tinity  in  any  part  of  this  transaction.  Mr.  Wells  informs  Mr.  Benjamin 
Harrison,  that  by  the  desire  of  the  deceased  he  had  written  to  Mr.  Kin- 
leaide; — that  is  followed  by  an  interview  between  all  the  parties: — Mr. 
Kinleside  was  apprehensive  of  loss,  and  might  make  ofi'ensive  or  un- 
founded charges  against  Mr.  Benjamin  Harrison; — but  it  is  done  openly, 
he  is  present,  and  he  has  an  opportunity  of  defending  and  justifying 
himself  in  the  presence  of  the  deceased  and  Mr.  Wells; — Mr.  Wells 
was  a  disinterested  by-stander; — he  was  a  friend  of  the  deceased,  and 
meant  to  give  him  an  honest  opinion:  which  was  right  and  which  was 
wrong  the  Court  has  no  sufficient  means  of  judging.  Mr.  Benjamin 
Harrison  might  be  very  injuriously  charged; — he  might  be  very  justly  in- 
dignant against  Mr.  Kinleside; — he  might  think  the  opinion  of  Mr.  Wells 
perfectly  erroneous: — all  the  Court  knows  is,  that  Mr.  Benjamin  Harrison 
was  a  good  deal  irritated  on  the  occasion,  and  seems  to  have  used  pretty 
strong  language; — but  he  not  only  used  pretty  strong  language,  but  took 
pretty  strong  measures; — he  determines  he  will  not  act  with  Mr.  Kinle- 
side;—he  desires  his  determination  to  be  communicated  to  the  deceased; 
he  delivers  up  the  deceased's  papers,  which  he  afterwards  confesses  toFuz« 
zey  he  was  very  foolish  in  doing.  All  this  induced  the  deceased  to  re- 
voke his  appointment  of  executor,  and  to  appoint  Mr.  Kinleside  in  his 
place;  and  it  induced  him  also  to  revoke  the  bequest  of  the  books  and 
pictures,  and  to  give  them  to  Mr.  Trevillian.  When  people  are  angry, 
whether  with  or  without  cause,  they  will  allow  their  passions  to  suggest 
fraud  or  dishonourable  conduct  against  others; — but  such  charges  must 
be  supported  by  proof  of  the  fact;  the  Court  cannot  without  evidence 
presume  that  fraud  was  committed.  I  see  no  appearance  of  fraud  at 
this  time  in  Mr.  Wells's  conduct,  as  far  as  I  have  hitherto  examined  it. 
I  see  nothing  but  what  was  perfectly  honourable  and  disinterested,  and 
what  his  friendship  and  regard  for  the  deceased  imposed  on  him  as  a 
duty.  In  the  month  of  September,  while  the  deceased  is  revoking  the 
appointment  of  Mr.  Benjamin  Harrison  from  the  office  of  executor,  be 
declares  what  are  his  views  in  respect  to  Mr.  Malin,  and  this  does  not 
rest  upon  any  loose  recollection  of  what  passed  in  conversation  between 
the  deceased  and  Mr.  Boodle,  but  it  was  at  that  time  reduced  into  writ- 
ing in  the  margin  of  the  exhibit  No.  3.,  where  there  is  an  entry  made 
ID  Mr.  Boodle's  hand-writing: — 31st  August,  1812,  Mr.  Harrison  hav- 
ing lent  to  Mr.  Malin  4500/.  on  bond,  and  500/.  on  note,  means  to  give 
him  up  both  bond  and  note,  and  then  to  revoke  this  legacy  of  5000/." 
And  here  is  a  memorandum  at  the  end  of  the  draft  of  the  codicil  to  this 
effect,  from  Mr.  Boodle  to  the  deceased,  ^<  I  have  not  revoked  the  legacy 
of  5000/.  to  Mr.  Malin,  and  Mr.  Andrews  Harrison  should  not  deliver 
up  his  bond  and  note,  unless  he  means  him  to  run  the  chance  of  having 
10,000/.  instead  of  5000/.,  as  Mr.  John  Harrison,  if  he  survives  his 
brother,  bequeaths  to  Mr.  Malin  5000/."  Then  here  it  is  quite  clear, 
that  it  was  not  the  intention  of  the  deceased  to  give  Mr.  Malin  both  the 
legacy  of  5000/.  under  his  codicil,  and  the  benefit  of  his  bond  and  note, 
but  that  one  was  to  be  set  off  against  the  other. 

It  is  however  contended,  in  respect  to  Mr.  Benjamin  Harrison,  that 
if  the  deceased  had  intended  to  revoke  the  benefits  to  him  under  the 
will,  he  would  have  done  it  when  he  executed  this  codicil  revoking  the 
executorship,  and  that  his  doing  it  afterwards  can  only  be  accounted  for 
by  some  fraudulent  excitement  practised  upon  him,  and  the  taking  ad- 
Yantage  of  his  vacant  faculties,  and  his  loss  of  memory;  but  to  this  infe- 
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rence  the  Court  cannot  proceed  upon  the  evidence  before  it,  and  looking 
at  the  probability  arising  out  of  the  facts,  it  was  natural  enough  that  the 
deceased,  a  person  of  calm  and  moral  mind,  should  at  first  act  with  con- 
siderable forbearance  towards  a  person  for  whom  he  had  for  a  long  time 
entertained  great  regard  and  confidence,  it  was  necessary  to  provide  for 
the  executorship  more  immediately;  but  he  might  naturally  think  he 
would  give  Mr.  Benjamin  Harrison  more  time  to  reflect,  and  conse- 
quently make  advances  towards  a  reconciliation,  more  especially  as  his 
brother  was  then  living,  and  might  survive  him. — It  is  not  quite  correctly 
stated  that  he  only  felt  regret  at  Mr.  Benjamin  Harrison  having  refused 
10  act  as  executor  with  Mr.  Kinleside;  for  Mr.  Boodle's  words  are,  that 
<<  he  observed  a  certain  degree  of  irritation  in  his  mind  at  Mr.  Benjamin 
Harrison  having  refused  to  act  as  his  executor;"  and  without  presuming 
fraud,  I  think  there  are  sufficient  circumstances  to  account  for  that  irri- 
tion  afterwards  increasing.     In  the  month  of  January  following,  Mr. 
Malin  becomes  bankrupt.    I  understand  the  loss,  therefore,  which  might 
be  only  apprehended  in  September,  was  then  realized,  whether  to  the 
exact  amount  of  5000/.,  or  more,  or  less,  does  not  appear;  whether  he 
received  any  dividend  on  the  bond  and  note, — whether  there  was  a  ba- 
lance of  account  of  Andrews  and  John  Harrison, — whether  the  interest 
was  paid,  I  do  not  ascertain,  nor  is  it,  perhaps,  very  material; — but  here 
is  this  fact,  that  a  loss  did  occur  by  the  bankruptcy.     Mr.  Walmsley 
states,  that  ^<he  cannot  depose  particularly  as  to  the  time,  but  believes 
it  was  subsequent  to  1812;  whether  it  was  in  the  latter  end  of  that  year, 
or  in  the  course  of  the  following  year,  he  does  not  remember.   He  hav- 
ing gone  down  to  Widmoi*^  to  visit  the  deceased,  found  him  in  a  st^ 
of  considerable  irritation  against  Mr.  Benjamin  Harrison,  of  whose  con- 
duct he  spoke  in  terms  of  great  displeasure,  but  to  the  particular  expres- 
sions which  the  deceased  used,  or  to  the  cause  of  his  irritation  and  dis- 
pleasure, he  cannot  depose,  further  than  that  the  deceased  alluded  to 
the  conduct  of  Mr.  Benjamin  Harrison  in  not  having  apprized  him  of 
the  proceedings  of  Mr.  Malin,  and  protected  him  from  the  loss  which 
the  deceased  had  sustained  by  Mr.  Harrison's  connivance  or  neglect." 
Now,  as  the  deceased  was  at  this  time  in  a  state  of  considerable  irrita- 
tion, the  supposed  cause  of  it  is  the  loss  that  had  been  sustained;  pro- 
bably it  took  place  about  the  beginning  of  the  year  1813.  The  deponent 
adds,  <^  he  did  occasionally  hear  the  deceased  speak  of  Benjamin  Har- 
rison afterwards,  but  never  in  kind  terms." 

Now,  whether  the  deceased  originally  formed  a  right  or  a  wrong  judg- 
ment in  imputing  to  Mr.  Benjamin  Harrison  neglect  or  connivance,  is 
not  a  question  for  the  Court  to  determine; — such  was  his  impression. 
Here  is  no  loss  of  memory  in  regard  to  it;  and  an  increase  of  irritation 
is  not  extraordinary  or  improbable. 

Mr.  Boodle  states,  **that  shortly  before  the  death  of  Mr.  John  Har- 
rison," which  was  in  the  latter  end  of  1813,  "  the  deceased  expressed 
to  the  respondent,  who  was  then  at  Widmore  on  other  business,  a  wish 
to  alter  his  will;  but  it  was  thought  by  Mr.  Wells,  a  neighbour  and 
friend  of  the  deceased's,  Mr.  Kinleside,  and  the  respondent,  that,  con- 
sidering the  circumstances  under  which  this  will  had  been  made,  and 
the  state  in  which  his  brother  then  was,  which  was  that  of  total  inca- 
pacity, it  would  not  be  a  proper  proceeding;  and  it  was  then  abandoned." 
The  wish  and  intention  therefore  to  alter  this  will  is  here  observed  to  be 
going  on;— it  shows  itself  shortly  before  the  death  of  the  brother.     Mr. 
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Boodle,  it  fleems,  had  an  opinion  that  no  alteration  ought  to  take  place; 
and  at  that  time,  to  a  certain  degree,  he  might  be  right.  Mr.  John 
Harrison  was  not  in  a  condition  to  make  a  corresponding  alteration,  and 
if  he  should  survive  the  deceased,  not  only  his  residue,  but  the  resi- 
due of  Andrews  Harrison's  property,  would  pass  under  the  will  of  John 
Harrison; — Andrews  Harrison,  therefore,  could  not  alter  his  will  with- 
out in  some  degree  defeating  his  brother's  disposition  of  the  residue, 
and  he  had  no  power  over  his  brother's  residue  unless  in  the  case  of  sur- 
viving him:  it  seemed  therefore  by  no  means  improper  or  unnatural,  as 
John  Harrison  was  approaching  his  dissolution,  that  these  gentlemen 
should  advise,  and  the  deceased  acquiesce  in  abandoning  the  ma^tter,  or 
at  least  in  postponing  it;  but  the  decease  of  his  brother  no  sooner  takes 
place,  than  we  find  Mr.  Andrews  Harrison  again  expressing  his  wish 
to  proceed  to  the  alteration  of  his  will,  and  taking  measures  for  that  pur- 
pose* 

Mr.  Wells  states,  upon  his  first  examination,  'Uhat  soon  after  the 
event  of  the  brother's  death,  the  deceased,  in  conversation  with  him, 
expressed  his  dissatisfaction  and  regret  at  the  disposition  he  had  made 
of  some  parts  of  his  property,  but  more  particularly  in  regard  to  Shaw- 
field  Lodge  and  estate,  which  had  been  his  brother's  residence;  the 
deceased  was  evidently  uneasy  at  the  contedts  of  his  will  as  it  then  stood; 
he  expressed  his  wish  to  have  it  altered,  and  repeated  his  distress  of 
mind  on  different  days.  In  the  beginning  of  the  month  of  December, 
1813,  as  he  now  best  recollects,  the  deponent,  by  the  desire  of  the  de- 
ceased, met  Mr.  Boodle,  the  deceased's  solicitor,  at  the  house  of  Mrs. 
J<uke8.  Upon  that  occasion  Mr.  Boodle's  conduct  is  detailed;  and  then 
the  meetings  took  place  upon  the  7th  and  the  14th  of  December,  which 
I  have  already  examined.  The  deceased  upon  those  [occasions  endea- 
voured to  do  too  much; — he  had  undergone  much  agitation  and  distress 
of  mind,  during  the  illness  and  after  the  death  of  his  brother;  he  was 
worse  at  that  time,  the  thing  is  attempted  without  success,  and  remains 
undone;  but,  as  to  the  deceased's  wish  and  desire  to  revoke  the  benefits 
to  Mr.  Benjamin  Harrison  and  Mr.  Paul  Malin,  nothing  could  be  more 
clear  than  upon  both  the  occasions  of  those  meetings  in  December;  all 
the  witnesses,  and  all  the  memorandums  then  made,  manifestly  declare 
that  to  have  been  his  wish.  Indeed,  the  objection  is  of  another  sort; — 
not  the  want  of  volition,  but  too  great  volition,  too  much  irritation  on 
the  occasion:  how  produced?  By  fraud.  Where  is  the  proof  of  this 
fraud?  Even  Taylor  does  not  speak  of  any  thing  till  after  these  two 
first  two  meetings  had  taken  place.  Mr.  Kinleside,  on  the  10th  of  De- 
cember, when  he  calls  on  Mr,  Boodle,  rather  seems  averse  to  any  al- 
teration taking  place; — -and  it  is  not  clear  by  the  evidence,  I  rather  think 
it  19  otherwise,  that  he  was  present  at  the  meeting  on  the  14th  of  De- 
cember. No  person  present  at  either  of  the  meetings  attempts  to  excite 
the  deceased  on  the  occasion.  Whatever  irritation  therefore  existed  in 
the  mind  of  the  deceased,  existed  without  any  proof  of  circumvention; 
and  it  is  not  very  extraordinary  at  that  period  of  time: — for,  what  were 
the  circumstances  ?  John  Harrison  had  lately  died,  to  whom  the  de- 
ceased was  most  affectionately  attached.  He,  as  well  as  the  deceased 
himself,  was  the  intended  benefactor  of  Mr.  Benjamin  Harrison.  Mr. 
Benjamin  Harrison  was  the  executor  of  Mr.  John  Harrison; — he  does 
not  act  as  his  executor; — he  does  not  call  on  the  deceased; — he  does  not 
as  far  as  appears,  write  a  letter  of  condolence  to  the  deceased  on  the  oc- 
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casioDy  or  take  the  least  notice  of  the  event  of  the  death  of  Mr.  Joba 
Harrison.  The  apology  offered  by  counsel  is,  that  he  might  not  choose 
to  expose  himself  to  the  insults  of  Mr.  Kinleside  or  Mrs.  Jukes.  la 
the  first  place,  with  respect  to  Mr.  Kinleside,  he  was  much  more  absent 
at  that  time  than  present;  and  as  to  .the  danger  of  Mr.  Harrison  being  in- 
suited  by  this  old  lady  of  eighty  years  of  age,  it  was  not  a  very  formi- 
dable danger,  nor  justly  apprehended;  for  when  Mr.  Andrews  Harrison 
calls,  Mrs.  Jukes,  with  great  kindness,  says,  <<  I  am  sure.  Sir,  you  will 
be  glad  to  hear  that  Mr.  and  Mrs.  Benjamin  Harrison  and  all  the  chil- 
dren are  well,  at  Guys."  The  deceased  naturally  enough  considering 
what  was  passing  in  his  mind,  and  if  he  did  retain  his  memory  and  ca- 
pacity, merely  muttered,— <<  I  am  glad  to  hear  it;''  or  something  to  that 
effect,  in  a  tone  and  manner  not  distinctly  to  be  heard. 

In  March  following  the  deceased  himself  appears  to  be  active  again, 
and  writes  to  Mr.  Boodle  to  come  and  make  a  codicil  for  him;  it  does 
not  appear  that  Mr.  Kinleside  was  even  at  that  time  at  Widmore.     Mr. 
Boodle  writes  a  letter  as  to  an  intelligent  agent,  proposing  to  be  with 
him  on  the  21st  of  March; — by  accident  he  is  prevented  attending  on 
that  day,  but  the  deceased  appears  to  have  expected  him,  and  seems  to 
have  prepared  himself  for  what  should  have  taken  place;  for  it  is  on  the 
21st  of  March  a  codicil  is  written,  and  it  is  very  fairly  written,  in  his 
own  hand-writing: — <<  //  is  my  wish  that  Shawfield  Lodge  estate  and 
premises  should  go  to  my  residuary  legatee^  the  Rev.  William  JSSnle* 
sidey  and  that  I  revoke  my  legacy  l^t  to  Paul  Maliny  Andrews  Har^ 
rison.     fVidmorey2\st  Marchf  1814.''     On  that  day  Mr.  Boodle  how- 
ever was  under  the  necessity  of  putting  off  his  visit  to  the  22d,  when  he 
and  Mr.  Stanley  did  attend,  and  perhapsthe  very  disappointment  might 
have  had  some  effect  on  the  deceased's  mind; — but  on  the  23d  of  March, 
nothing  can  be  more  decided  than  the  deceased's  desire  to  exclude  Mr. 
Harrison  and  Mr.  Malin,  and  to  give  Shawfield  to  Mr.  Kinleside; — ^it 
being  the  first  part,  and  the  middle  part,  and  the  last  part  of  that  paper 
and]memorandum  which  Mr,  Boodle  drew  up  upon  the  occasion.     The 
deceased  was  too  confused,  in  Mr.  Boodle's  opinion,  to  induce  him  to 
make  a  codicil; — but,  as  to  all  this  being  a  fraud  on  the  deceased,  the 
very  circumstance  of  sending  for  Mr.  Boodle  on  these  three  occasions, 
the  7th  of  December,  1813;  the  I4th  of  December,  1813;  and  the  22d 
of  March,  1814,  goes  very  strongly  to  repel  the  insinuation. 

Thus  far,  considering  these  circumstances,  that  Mr.  Benjamin  Harri- 
son had  wholly  withdrawn  himself  from  the  deceased,  and  never  called 
on  him,  it  does  not  require  the  gratuitous  assumption  of  fraudulent  ex- 
citement in  order  to  account  for  this  increased  irritation  against  him;  but 
it  requires  some  proof  of  the  solicitation  and  importunity  charged,  and 
this  brings  me  necessarily  to  consider  that  part  of  the  evidence,  for  it  is 
only  about  this  period,  namely,  in  the  beginning,  and  in  the  spring  of 
1814,  that  there  is  the  slightest  attempt  to  support  the  charge  by  any 
thing  like  evidence. 

1  may,  perhaps,  preliminarily  observe,  that  importunity,  in  its  correct 
legal  acceptation,  must  be  in  such  a  degree  as  to  take  away  from  the  tes- 
tator free  agency; — it  must  be  such  importunity  as  he  is  too  weak  to 
resist; — such  as  will  render  the  act  no  longer  the  act  of  the  deceased;-— 
not  the  free  act  of  a  capable  testator,  in  order  to  invalidate  an  instru- 
ment. 

jNow,  the  charges  themselves  pretty  well,  I  think,  answer  each  other: 
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— For,  if  the  deceased  was  thus  anxious  eyea  to  irritation,  to  deprive 
Mr.  Benjamin  Harrison  of  these  testamentary  benefits,  where  could  be 
the  necessity  for  all  this  urging  and  importunity?  The  two  grounds  are 
hardly  consistent  with  each  other.  As  against  Mr.  Wells,  it  is  Taylor 
alone  who  suggests  it; — he  pretends  indeed  that  the  deceased  being  very 
deaf  he  could  not  avoid  hearing  what  passed  as  he  went  to  and  fro  along 
the  passage.  I  think,  on  the  8th  interrogatory,  he  states,  that  early  in 
1814,  before  the  month  of  March,  the  respondent  heard  Mr.  Wells,  and 
he  mentions  Mr.  Kinleside  also,  continually  persuading  the  deceased  to 
take  away  the  Widmore  estate  from  Mr.  Benjamin  Harrison^  and  leave 
it  to  Mr.  Kinleside. 

Though  the  deceased  was  very  deaf,  though  the  house  is  describe 
ed  as  very  small,  he  is  the  single  witness  who  overhears  any  thing 
of  this  kind«  The  other  witnesses,  the  maid-servants,  hear  nothing 
ef  this  sort,  so  far  as  respects  Mr.  Wells; — and  Mr.  Wells  has  most 
decidedly  and  positively  denied  the  charge  upon  his  oath.  Now, 
upon  the  evidence  of  Taylor,  I  do  not  think  the  fact  of  urging  the  de- 
ceased, as  charged  against  Mr.  Wells,  in  any  degree  proved,  and 
therefore  it  is  unnecessary  to  consider  what  would  be  its  legal  effect. 
Alexander  is  a  witness  entitled  to  more  attention;  she  does  overhear  Mr. 
Kinleside  and  Mrs.  Jukes  say  that  to  which  she  deposes,  but  nothing 
concerning  Mr.  Wells;  at  the  same  time,  without  deducting  from  her  ve- 
racity,  yet  considering  how  likely  any  conversations  are  to  be  misappre- 
hended, considering  how  much  more  likely  pieces  and  patches  of  con- 
versations are  to  be  misapprehended,  the  witness  not  being  present,  and 
hearing  the  preceding  and  following  parts,  the  Court  must  attend  to 
evidence  of  this  sort  with  considerable  caution;  more  especially  when  it 
is  to  conversation  with  a  person  who  is  liable  occasionally  to  interruption 
and  confusion  of  faculties,  and  Alexander  had  been  talked  to  and  urged 
a  good  deal  by  Taylor,  who  had  related  to  her  many  things  she  did  not 
recollect,  and  who  said  her  memory  was  very  bad,  and  therefore  with- 
out meaning  to  say  any  thing  beyond  the  truth,  she  might  have  confound- 
ed what  she  heard  from  Taylor  with  what  she  heard  herself,  wishing  not 
wil fully  *to  forget  any  thing. 

Bat  taking  it  at  the  utmost  stretch,  what  docs  it  amount  to?  Her  ac- 
count is  this,  '^  She  never  heard  Mr.  Wells  say  any  thing  to  the  deceas- 
ed upon  the  subject; — she  knows  that  he  was  there  very  often; — hei|sed 
very  frequently  to  call  on  the  deceased,  though  not  more  at  one  time 
than  another;  but  she  never  heard  him  say  any  thing  about  his  will,  or 
the  Widmore  estate  to  the  deceased: — she  has  heard  both  Mrs.  Jukes 
and  Mr.  Kinleside  conversing  with  the  deceased  about  his  will,  and  about 
the  said  estate;  she  remembers,  that  for  some  time  before  the  last  codi- 
cil was  made,  which  was  in  the  month  of  April,  1814,  she  heard  Mrs. 
Jukes  tell  the  deceased  that  he  ought  to  alter  his  will; — the  only  persons 
the  deponent  heard  mentioned  by  her  were  Mr.  M^lin  and  Mr.  Benja- 
min Harrison,  and  she  told  the  deceased  that  he  ought  to  alter  his  will, 
because  if  it  was  not  altered  Mr.  Malin  would  have  that  money  again, 
which  he  ought  not^  for  he  had  acted  very  improperly,  or  something  to 
that  purpose.  The  deponent  never  heard  her  say  who  ought  to  have 
any  thing;  and  she  does  not  know  that  she  ever  heard  Mrs.  Jukes  say 
any  thing  to  tlie  deceased  about  Shawfield  or  the  Widmore  estate,  she 
cannot  recollect  it  if  she  did;  the  principal  thing  she  said  was  about  Mr. 
Malin,  who  she  said  would  have  the  money  if  the  will  was  not  altered. 
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and  that  he  oaght  not  to  have  it.'^ — Here  then  is  no  fraud  and  no  false- 
hood in  all  this; — it  is  correctly  true;  it  is  no  more  than  what  the  de- 
ceased himself  had  expressed  to  Mr.  Boodle,  in  September,  1812;  the 
deceased  himself  then  thought  that  Mr.  Malin  ought  not  to  have  the 
5000/.  he  owed  him  and  also  the  legacy  of  5000/.; — even  supposing 
therefore  that  nothing  had  preceded  what  this  witness  overheard,  that 
the  deceased  had  been  talking  with  Mrs.  Jukes,  and  that  she  merely  re- 
echoed his  opinion,  was  this  any  thing  like  fraudulent  excitement  tore- 
mind  him  that  such  a  thing  should  be  done?  Looking  at  these  facts,  it 
does  not  appear  to  me  to  amount  to  that  which  can  affect  the  instru- 
ments. 

The  witness  then  goes  on; — as  to  Mr.  Kinleside  she  says,  <'She  has 
often  heard  the  deceased  and  Mr.  Kinleside  in  conversation  together 
upon  the  subject  of  the  Widmore  estate;  they  used  to  go  together  into 
the  deceased's  room,  up  stairs,  where  they  were  for  a  longtime  togeth- 
er frequently; — the  deponent  does  not  think  she  ever  heard  any  thing 
that  passed  when  they  were  there;  but  she  remembers  hearing  them 
talking  when  they  came  out  of  the  room  upon  the  landing-place,  and  in 
the  passage  she  recollects  the  deceased's  saying  to  Mr.  Kinleside,  the 
house  is  your's; — No  Sir,  said  Mr.  Kinleside,  the  house  is  not  mine; 
the  house  is  Mr.  Benjamin  Harrison's.  The  deceased  said  he  meant 
the  house  to  be  his;  that  Mr.  Benjamin  Harrison  had  offended  him. 
Mr.  Kinleside  said,  the  house  could  not  be  his,  as  it  was  not  left  to  him. 
The  deponent  cannot  remember  the  exact  words,  but  it  was  to  that 
effect;  for  the  deceased  and  Mr.  Kinleside  being  both  deaf,  they  were 
both  of  them  obliged  to  speak  loud,  and  the  deponent  sitting  in  her  own 
room  heard  very  distinctly  what  was  said." — Again,  taking  all  this  at 
the  very  worst,  after  these  two  persons  had  been,  as  the  witness  says, 
for  a  long  time  together  in  the  deceased's  room,  looking  over  this  long 
will,  when  they  come  out,  they  are  talking  together  on  the  landing-place 
loud  enough  to  be  heard  all  over  this  smaU  house.  What  is  the  whole 
that  happens?  The  deceased  appears  to  have  got  into  some  confusion, 
as  he  did  after  the  transaction  with  Mr.  Boodle; — he  says  the  house  is 
your's;  Mr.  Kinleside  explains  it,  and  says,  the  house  is  not  mine,  the 
house  is  Mr.  Benjamin  Harrison's; — the  testator  says,  Mr.  Benjamin 
Harrison  has  offended  him,  and  he  means  to  give  it  to  Mr.  Kinleside. 
It  is  as  little  like  urging  on  one  side,  and  unwillingness  on  the  other,  as 
can  be  stated.  She  goes  on  further,  **  She  several  times  heard  the  de- 
ceased say  that  Mr.  Benjamin  Harrison  had  offended  him,  and  she  also 
heard  the  said  Mr.  Kinleside  say  several  times  to  the  deceased  that  the 
house  was  Mr.  Benjamin  Harrison's;  it  cannot  be  mine;  it  is  Mr.  Ben- 
jamin Harrison's;  you  have  left  it  to  him.  And  the  deceased  said  he 
did  not  mean  Mr.  Benjamin  Harrison  to  have  it;  he  meant  him^  Mr. 
Kinleside  to  have  it."  This  is  all  open  to  the  same  observation. 
.  Now,  as  to  the  suggesting  of  the  codicil,  she  says,  <<she  does  remem- 
ber hearing  Mr.  Kinleside  tell  the  deceased  that  he  could  not  go 
through  his  will,  and  that  he  had  better  make  a  codicil.  She  well 
remembers  that  when  they  were  talking  about  the  estate,  by  which 
she  supposed  them  to  mean  the  Widmore  estate,  Mr.  Kinleside  did 
tell  the  deceased  that  he  could  not  have  it  unless  it  was  left  to  him. 
The  deceased  said  he  did  mean  him  to  have  it.  Mr.  Kinleside  then 
said,  that  there  was  no  occasion  for  a  fresh  will;  that  only  a  codicil 
was  wanting;  that  a  will  was  too  much  for  him  to  go  through;  and 
that  a  codicil  would  do  as  well,  or  to  that  effect.     She  says,  Uiat  she 


2  pHiLLiifORE^  449.  339 

BBTer  heard  Mr.  Kinleside  press  the  deceased  not  to  employ  Mr.  Boo- 
dle, or  observe  that  he  was  too  particular,  or  say  any  thing  to  the  de- 
ceased about  Mr.  Boodle.  She  well  remembers  that  the  deceased  was 
-very  angry  with  Mr.  Benjamin  Harrison;  he  was  very  much  disturbed 
•t  his  sending  home  some  papers,  as  she  believes,  and  refusing  to  act 
for  him;  he  cried  so  much  about  it  that  the  deponent  was  distressed  to 
see  him;  that  she  frequently  heard  him  talking  about  taking  away  the 
estate  from  Mr.  Benjamin  Harrison;  he  was  quite  bent  upon  it." — 
Taking  the  whole  of  this  account,  and  considering  it  judicially  and  im- 
partially, it  seems  to  tend  rather  more  to  the  support  than  to  the  de- 
feaizance  of  these  codicils:  the  Court  is  not  called  upon  to  decide  upon 
nice  points  of  delicacy  in  the  conduct  of  parties,  but  to  consider  their 
legal  effect,  not  whether  Mr.  Kinleside  ought  to  have  practised  more 
forbearance  and  self-denial,  and  that  he  ought  not  to  have  put  the  de- 
ceased into  the  way  of  carrying  his  wishes  into  effect,  because  those 
wishes  teqded  to  his  benefit;  but  what  I  am  to  consider  is,  whether  he 
was  guilty  of  such  fraudulent  importunity  on  the  deceased  as  can  defeat 
the  effect  of  a  co<licil  which  is  in  other  respects  proved,  and  render  it 
not  the  act  of  the  deceased.  The  deceased  upon  this  evidence,  instead 
of  being  urged  to  take  away  the  property  from  Mr.  Benjamin  Harri- 
son, and  give  it  to  Mr.  Kinleside,  Mrs.  Alexander  says,  <<  he  was  quite 
bent  upon  it,"  and  the  utmost  is,  that  Mr.  Kinleside  sets  him  right 
when  he  says  he  is  to  have  the  house,  and  explains  to  him  that  the  best 
mode  of  carrying  his  intention  into  effect,  is  not  by  making  a  new  will, 
but  by  confining  himself  to  a  codicil,  he  having  on  former  occasions 
been  found  to  have  failed  in  making  these  new  dispositions  which  were 
proposed.  I  think  that  is  the  utmost  extent  to  which  I  can  carry  this 
evidence. 

Mr.  Wells,  to  whom  as  much  credit  appears  to  be  due  as  to  any  wit- 
nees  in  the  cause,  the  Court  making  allowances  for  the  slight  inaccura- 
cies which-  belong  to  all  human  testimony,  however  fairly  it  is  given, 
carries  on  this  transaction,  and  says,  <<  that  after  the  22d  of  March  the 
deceased  appeared  to  be  disquieted  and  unhappy;  and  he  particularly 
recollects,  that  one  morning  within  a  few  days  after  he  was  walking 
with  the  deceased  in  the  grounds  of  Shawiield  Lodge,  the  deceased  ex- 
pressed his  unhappiness,  that  according  to  the  then  state  of  his  will,  that 
property  would  go  to  Mr.  Benjamin  Harrison,  which  he  particularly 
wished  to  leave  to  Mr.  Kinleside.  That  shortly  afterwards  the  deceas- 
ed showed  to  the  deponent  a  paper-writing,  drawn  up  and  prepared  for 
execution,  as  a  codicil  to  his  will,  and  which  he  stated  to  have  been  drawn 
up  at  his  request  by  a  legal  friend  of  Mr.  Kinleside's,  who,  as  the  de- 
ponent has  since  understood,  is  a  Mr.  Holmes  of  Arundel.  It  is  not 
wholly  immaterial  as  referrible  to  another  part  of  the  evidence,  that 
the  deceased  at  that  time  did  not  mention  by  whom  this  paper  was  pre- 
pared, all  he  said  was,  that  it  was  by  a  legal  friend  of  Mr.  Kinleside's; 
but  whether  that  legal  friend  might  reside  in  London,  or  in  Sussex,  the 
deceased  does  not  appear  at  that  time  to  have  mentioned;  he  might  have 
supposed  it  was  in  London.  He  says  <<  that  the  deceased  expressed  a 
wish  to  execute  the  codicil,  and  desired  the  deponent  to  call  upon  a  Mr. 
Latter,  a  solicitor  residing  at  Bromley,  upon  the  subject.  The  depo- 
nent accordingly  did  so,  and  consulted  with  him  upon  it.  The  depo- 
nent never  had  the  paper  in  his  possession  and  knew  not  of  its  existence 
till  it  was  shown  to  him  by  the  deceased.  The  deponent  mentioned  to 
Mr.  Latter^  at  the  time  he  delivered  the  deceased's  request  for  him  to 
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attend,  what  the  deceased  had  communicated  to  him  respecting  the  pr&- 

{taring  of  such  codicil,  and  asked  Mr.  Latter  whether  it  was  an  irrego* 
ar  mode  of  proceeding.  Mr.  Lntter  said  it  was  more  regular  for  the 
person  who  had  prepared  an  instrument  to  be  present,  but  not  absolute- 
ly necessary;  and  he  then  recommended  that  it  should  be  copied  by  the 
deceased;  and  that  the  witnesses,  besides  himself,  should  be  Dr.  Smith, 
the  clergyman  of  the  parish,  and  the  apothecary  who  was  in  the  habit 
of  attending  the  deceased.  The  deponent  mentioned  to  Mr.  Latter 
likewise  the  circumstances  attending  the  visits  of  Mr.  Boodle  to  the 
deceased.  He  then  communicated  to  the  deceased  what  had  so  passed 
between  himself  and  Mr«  Latter,  and  the  suggestion  of  Mr.  Latter,  that 
the  paper  should  be  copied  by  him,  to  which  the  deceased  acceded." 
Me  goes  on,  and  states,  '•  that  a  few  days  afterwards  he,  at  the  earnest 
desire  of  the  deceased,  went  to  the  house  of  Mrs.  Jukes,''  where  the 
execution  took  place. 

Now  certainly  in  this  account  there  does  occur  a  circumstance  io  the 

1)reparation  of  this  instrument,  that  always  excites  the  jealousy  and  vigi* 
ance  of  the  Court, — and  it  has  been  much  pressed  in  argument; — £he 
codicil  is  prepared  through  the  agency  of  the  party  benefitted,  and  with* 
out  the  professional  person  who  prepares  it  having  had  access  to  the  de- 
ceased for  the  purpose  of  taking  his  instructions:  but  the  Court  must 
take  care  not  to  convert  a  circumstance  which  is  only  a  reason  for  yigi- 
lance  and  caution,  into  an  actual  defeazauce  of  the  right  of  testamen- 
tary disposition,  and  of  the  clear  testamentary  dispositions  of  a  capable 
testator.  The  degree  of  alarm  excited  by  such  a  circumstance  depends 
upon  the  other  circumstances  which  accompany  it:  the  thing  frequently 
happens,  and  without  exciting  much,  though  upon  all  occasions,  a  certaio 
portion  of  caution. 

It  was  observed  in  respect  to  this  part  of  the  transaction,  that  Mr. 
Boodle  was  not' employed.  Now,  after  the  three  unsuccessful  attempts 
which  had  taken  place,  and  the  course  which  Mr.  Boodle  thought  it 
necessary  to  pursue  upon  those  occasions,  it  is  by  no  means  unnatural 
or  improbable  that  the  deceased  himself  might  wish  that  another  mode 
might  be  tried,  or  at  least  that  he  might  readily  acquiesce  in  it,  and 
adopt  it,  when  it  was  proposed  to  him.  Mr.  Wells  states,  in  his  second 
examination,  'Mhat  according  to  the  best  of  his  recollection,  the  decease 
ed  did  express  his  displeasure  at  Mr.  Boodle's  having  refused  to  pre- 
pare the  codicil,  as  well  as  his  grief  that  it  had  not  been  done;"  and 
here  is  the  deceased's  own  decluration  to  Mr.  Wells,  that  it  had  been 
drawn  up  at  his  request  by  a  legal  friend  of  Mr.  Kinleaide.  If  Mr, 
Kinleside  had  brought  this  codicil  to  the  deceased  so  prepared,  and  had 
^ot  it  executed  in  his  own  presence,  calling  in  some  servants,  or  other 
Ignorant  persons  to  attest  the  mere  formal  execution  of  the  instrument, 
it  would  have  been  very  alarming  indeed.  Such  a  mode  of  proceeding 
would  have  savoured  pretty  strongly  of  fraudulent  circumvention;  but  the 
course  taken  is  extremely  different.  It  is  charged  indeed  in  the  plea, 
''that  Mr.  Kinleside  having  taken  up  his  residence  at  Shawfield,  en- 
deavoured to  persuade  the  deceased,"  and  so  on.  The  fact  is,  he  does 
not  take  up  his  residence  there  till  after  the  execution  of  this  codicil, 
namely,  in  the  month  of  Mny,  and  then  not  at  his  own  suggestion,  but 
at  the  request  and  solicitation  of  the  decreased  and  Mr.  Walmsley,  who 
thought  it  would  be  for  the  comfort  of  the  deceased;  but  Mr.  Kinleside 
leaves  the  codicil  in  the  hands  of  the  testator; — he  returns  to  Sussex; — 
and  the  deceased  is  left  to  execute  it  or  not  as  he  Ibiiika  proper.     Tfa« 
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deceased,  being  thus  left  to  himself,  with  the  codicil  in  his  possession, 
natarally  enough  consults  his  friend  Mr.  Wells  on  the  mode  of  proceed- 
ing;-—states  that  he  wishes  to  proceed  to  the  execution  of  it;  and  the 
mode  is  adopted  which  is  set  forth  in  the  deposition  of  Mr.  Wells. — 
The  deceased's  manner  of  going  through  the  several  steps  towards  the 
execution  is  strongly  indicative  of  mind,  memory,  and  understanding: 
he  conducts  those  steps  himself;— and  as  to  tutoring  an  old  man  who 
had  lost  his  understanding  and  memory,  to  go  through  the  whole  of 
this  in  the  way  I  am  about  to  state,  it  is  not  only  unsupported  by  any 
proof,  but  it  appears  to  me  quite  an  extravagant  supposition. 

The  deceased  was  recommended  by  Mr.  Latter  to  make  a  copy  of 
the  codicil;  and  he  does  accordingly  make  a  copy,  which  is  the  best  pos- 
sible evidence  that  he  understood  and  approved  the  contents  of  that  in- 
strument, supposing  he  had  any  degree  of  capacity  at  this  time.  Here 
Taylor  again  is  called  in,  and  he  suggests  that  the  copy  was  made  by  the 
intervention  of  Mrs.  Jukes's  assistance:  he  states,  **that  he  very  well 
remembers  that  he  saw  the  deceased  on  two  or  three  different  days  in 
April,  1814,  copying  from  a  paper  before  him: — what  it  was  he  did  not 
see;  he  knows  that  the  deceased  had  great  difficulty  in  copying  it,  for 
the  respondent  was  called  upon  by  Mrs.  Jukes  to  administer  valerian 
to  him,  while  about  it:  and  in  going  in  and  out  of  the  room,  he  saw 
Mrs«  Jukes  assisting  the  deceased,  taking  care  that  he  had  not  too  much 
ink  in  his  pen,  and  pointing  to  the  lines  from  which  he  was  copying. 
The  respondent  thinks  that  the  deceased  could  not  by  any  means  have 
written  the  paper  without  assistance.''  Such  is  the  opinion  of  Taylor: 
his  opinion  is,  that  the  deceased  was  utterly  incapable,  from  the  middle 
of  the  year  1812,  so  that  as  to  these  facts,  the  Court  cannot  very  safely 
rely  on  his  testimony:  but  supposing  he  were  correct  in  this  statement, 
what  does  it  amount  to  but  this,  that  this  old  lady  looked  to  see  that  he 
had  not  too  much  ink  in  his  pen,  and  that  she  pointed  out  the  lines  from 
which  he  was  copying?  Now  the  story  itself,  I  think,  of  the  necessity 
of  this  assistance,  is  not  very  probable,  when  we  recollect  that  the  de- 
ceased was  able  to  write  these  different  letters  of  the  dd  of  March, 
1814,  and  in  January,  1815;  and  keeps  his  books  of  account,  and  en- 
dorses his  bills  during  the  whole  year:  it  is  not  likely  that  Taylor  has 
formed  a  just  opinion;  but  if  he  did  receive  assistance  to  this  extent,  it 
would  not  go  to  invalidate  the  knowledge  of  the  deceased  of  the  contents 
of  the  instrument,  or  his  capacity  to  judge  of  the  nature  of  the  contents. 
But  here  again  Mrs.  Jukes  solemnly  deposes,  she  knew  nothing  about 
the  copying  of  this  codicil;  and  bad  as  her  memory  is,  she  thinks  it  im- 
possible but  she  must  have  recollected  so  striking  a  circumstance  if  it 
ever  happened. 

The  fact,  however,  is,  that  one  copy  of  the  codicil  is  in  the  deceased's 
own  hand-writing:  the  deceased  himself  applies  to  two  of  the  witnesses., 
Mr.  Latter  is  desired  to  attend  by  Mr.  Wells:  and  who  are  the  witnesses 
called  in?  Not  ignorant  persons — not  persons  to  witness  a  mere  formal 
execution — not  persons  likely  to  be  parties  in  a  fraud,  or  to  have  a  fraud 
imposed  on  them,  but  persons  as  competent  to  detect  a  fraud  as  could 
be  selected — all  long  acquainted  with  the  deceased — the  minister  of  the 
parish,  the  medical  attendant  of  the  deceased,  and  a  neighbourirTg  soli- 
citor, who  is  ordered  to  attend  to  judge  of  the  proper  form  to  be  gone 
through;  and  they  are  put  upon  theh*  guard  to  satisfy  themselves  of  his 
volition  and  eompetency  to  do  the  act,  and  are  satisfied  on  the  occasion. 

It  only  therefore  remains,  that  1  should  state  the  evidence  to  these 
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points.  Mr.  Ilott  says,  <<  that  a  few  daya,  perhaps  three  or  fouri  before 
the  27th  of  April,  the  deceased  called  upon  him,  and  said  that  in  a  few 
days  he  should  want  his  assistance  to  see  hioi  sign  a  paper.''  He  states 
the  object  of  it;  nothing  further  passed  then.  <<  On  the  following  Mon- 
day,  the  25th  of  April,  the  deceased's  servant  came  to  the  deponent,  re- 
questing, in  his  master's  name,  that  the  deponent  would  meet  Dr.  Smith 
and  Mr.  Latter,  at  the  deceased's  house,  at  twelve  o'clock  on  the  fol- 
lowing Wednesday."  So  that  it  is  the  deceased  himself  that  engages 
Mr.  Ilott  for  the  purpose  of  attending,  three  or  four  days  before  the  ex- 
ecution takes  place.  He  then  goes  on  to  state  the  circumstances  of  the 
execution.  *^  At  the  appointed  time  he  went  to  the  deceased's  house,  and 
found  there  Dr.  Smith,  Mr.  Latter,  and  Mr.  Wells.  When  he  entered, 
the  deceased  shook  hands  with  him,  and  said  he  was  very  glad  to  see 
him.  Mr.  Latter  asked  the  deceased  to  state  for  what  purpose  they 
were  assembled,  to  which  the  deceased  replied,  that  he  wished  to  make 
some  alterations  in  his  will,  for  they  had  robbed  him  of  thousands.  Mr. 
Latter  asked  him  whom  he  meant,  and  he  said,  Paul  Malin  and  Benja- 
min Harrison.  There  were  two  papers  lying  on  the  table,  one  of  which 
the  deceased  took  into  his  hand;  the  deceased  then  gave  one  of  the  papers 
to  Mr.  Latter,  who  was  requested  to  read  it  aloud,  which  he  did  slowly 
and  distinctly;  that  he  stopped  occasionally,  when  the  deceased  ex- 

Eressed  his  approbation;  and  when  read  through,  the  deceased  expressed 
is  approbation  of  the  whole;  he  then  executed  it,  and  the  witnesses 
signed  their  names.  When  the  business  was  finished,  the  deceased 
thanked  them,  and  said,  Nowl  am  happy;  and  he  appeared  well  pleased 
and  satisfied. 

Dr.  Smith  says,  that  on  Monday,  the  25th  of  April,  1814,  the  depo- 
nent called  with  the  church-wardens  of  Bromley,  and  when  they  bad 
settled  their  business,  the  churchwardens  took  their  leave,  and  the  de- 
ponent was  about  to  do  the  same,  when  the  deceased  stopped  him  and 
said,  <<  I  shall  be  glad  to  see  you  here  some  day  this  week  that  is  con- 
venient to  you."  Here  again  is  spontaneous  acting  from  the  deceased 
showing  understanding  and  foresight — not  the  least  appearance  of  any 
loss  or  defect  of  memory:  indeed  this  circumstance  is  in  some  degree 
confirmed  by  the  entry  in  his  book  of  accounts,  for  here  are  two  guineas 
entered  this  day,  as  paid  to  Dr.  Smith  for  Easter  Ofierings.  He  goes 
on  to  state,  <<  the  deceased  said  to  him,  I  have  been  very  ill  used,  Dr. 
Smith,  and  1  want  to  make  an  alteration  in  my  will,  for  I  intend  to 
take  the  administration  of  my  affairs  out  of  the  hands  of  my  executors, 
and  give  it  to  others;  the  deceased  then  also  mentioned  the  names  of  his 
executors,  Mr.  Paul  Malin  and  Mr.  Benjamin  Harrison,  saying,  they  shall 
have  nothing  to  do  with  my  affairs,  and  indeed  this  will  was  not  my 
will,  for  it  was  done  by  the  persuasion  of  my  brother,  but  now  he  is 
gone,  I  intend  to  make  my  own  will:  no  day  was  fixed  for  the  depo- 
nent to  come,  but  the  deceased  said,  I  will  let  you  know  in  time,  and 
they  then  parted."  Here  he  tells  the  witness  the  purpose  for  which 
he  wants  him — that  it  was  to  alter  the  will:  he  mentions  the  nature  of 
the  alteration,  and  whom  he  meant  to  remove;  it  was  to  remove  Mr. 
Paul  Malin  and  Mr.  Benjamin  Harrison;  and  it  might  be  true,  in  some 
degree,  that  it  was  to  gratify  his  brother  that  he  was  induced  to  make 
the  former  disposition:  but,  however,  we  must  not  rely  too  much  either 
as  to  the  sincerity  of  the  statement,  or  the  accuracy  of  recollection  of 
the  person  relating  the  conversation.  Dr.  Smith  goes  on  to  ^tate,  <Mhat 
on  the  following  Wednesday,  by  appointment,  he  went  and  found  the 
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deceased  and  Mrs.  Jukes  in  the  parlour  together  alone:  they  talked  upon 
indifferent  subjects  for  a  short  time,  when  Mr.  Latter,  Mr.  Ilott,  and 
Mr.  Wells,  having  arrived,  Mrs.  Jukes  left  the  room,. and  the  deponent 
then  said  to  the  deceased.  Pray,  Sir,  what  might  you  be  wanting  with 
as?  he  replied,  I  want  to  make  an  alteration  in  my  will;  he  added,  that 
he  had  lost  thousands,  and  he  intended  that  his  executors  should  have 
nothing  to  do  with  the  administration  of  his  will;  whether  he  mentioned 
their  names  or  not,  the  deponent  does  not  remember  with  certainty:  the 
deponent  asked  who  he  intended  to  make  his  executor.  The  deceased 
taking  some  papers  out  of  a  drawer,  said,  I  mean  to  appoint  this,  point* 
ing  to  the  name  of  Kinleside;''  perfectly,  therefore,  recollecting  the  ap- 
pointment he  had  made  with  this  gentleman — the  object  of  it,  and  the 
alterations  he  was  now  proposing  to  make,  and  his  reason  for  so  doing. 
The  witness  then  speaks  of  the  reading  over,  and  asking  the  deceased's 
approbation  of  the  codicil,  he  says,  <<  he  proposed  that  the  codicil  should 
be  read  over  to^  the  deceased,  and  one  copy  was  handed  to  Mr.  Latter, 
and  another  to  the  deceased  for  that  purpose:  when  Mr.  Latter  had  got 
a  little  way  in  reading  it,  the  deponent  stopped  him,  by  asking  the  de- 
ceasied  if  he  heard  it;  the  deceased  said,  yes.  Sir,  I  hear  very  well.  Mr. 
Latter  then  proceeded,  stopping  occasionally  to  ask  the  deceased  his  ap- 
probation, who  said  each  time,  that  is  right,  and  gave  his  consent  to 
every  part  The  deponent  remembers  that  the  deceased  had  in  his  own 
copy  made  a  reiteration  of  two  or  three  short  words,  which  being  point* 
ed  out  to  him,  he  himself  took  a  pen  and  crossed  them  out;"  and  they 
are  very  short  words,  merely  from  mistaking  the  catch-word,  he  has 
inserted  <<  me,  in  or  iy,"  twice  over;  indeed,  the  date  is  inserted  in  his 
hand-writing,  and  as  none  of  the  witnesses  mention  that  to  have  passed 
during  the  time  they  were  present,  it  is  another  mark  of  the  deceased's 
memory  and  recollection  that  he  filled  it  up  before  their  arrival,  in  or- 
der to  prepare  the  instrument  for  execution. 

Dr.  Smith  then  states  the  execution  and  the  attesttation;  and  he  adds, 
'<  that  the  deceased  said,  when  he  had  done,  Now  I  am  easy  and  satis- 
fied.'' 

Mr.  Latter  gives  the  same  account;  he  confirms  Mr.  Wells^s  appli- 
cation to  him — his  recommending  the  deceased  to  make  a  copy  of  the 
codicil,  and  also  his  making  an  appointment  for  the  execution — his  af- 
terwards attending  the  deceased— shaking  hands  with  him,  and  a  little 
common  conversation  when  Mrs.  Jukes  left  the  room;  and  that  the  de- 
ceased then  began  by  saying,  <<  the  reason  for  my  sending  for  you,  gen* 
tlemen,  is  to  witness  an  alteration  I  wish  to  make  in  my  will."  Some 
papers  were  then  lying  on  the  table — he  said,  <<  I  have  written  this  from 
a  copy  which  a  lawyer  in  London  wrote  for  me  to  sign."  I  have  al- 
ready noticed,  that  if  the  witness  is  accurate  as  to  this  expression  of  the 
deceased,  the  deceased  might  not  know  it  was  drawn  at  Arundel,  for  rt 
is  subsequent  to  this  time  that  Mr.  Wells  is  apprised  of  that  fact  ^^  Dr. 
Smith  then  asked  him,  what  was  the  main  point  of  the  intended  altera- 
tion? the  deceased,  holding  one  of  the  papers,  bein^  one  part  of  the  in- 
tended codicil,  in  his  hand,  said,  pointing  to  some  lines  in  it,  I  wish  to 
exclude  these  persons  from  my  will:  the  deponent  asked  what  persons; 
he  said,  Paul  Malin  and  Benjamin  Harrison:  Dr.  Smith  aisked,  in  that 
case,  who  do  you  wish  to  be  your  heir?  he  answered  the  Rev.  William 
Kinleside,  pointing,  at  the  same  time,  lower  down  the  paper."  Now 
here  is  no  symptom  of  want  of  memory,  or  want  of  understanding  or 
disposing  mindi  or  any  importunity  used  on  the  occasion.     The  witness 
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then  speaks  to  the  paper  being  read-— the  deceased's  approbation  of  it, 
clause  by  clause — his  little  alterations — and  the  attestation  of  it;  and  he 
concludes  with  these  words,  <<  that  the  deceased  thanked  them  several 
times  for  the  trouble  they  had  taken,  and  said  he  would  now  be  satisfied 
and  easy,  as  he  had  signed  Mr,  Boodle^ s  paper/' 

Now  this  has  been  noticed,  but  really  it  is  quite  a  trivial  ci  ream  stance; 
it  might  be  a  misapprehension  of  the  witness,  for  he  had  been  informed 
by  Mr.  Wells  that  Mr.  Boodle  had  been  present  on  former  occasions; 
or  it  might  be  a  lapse  of  memory  in  the  deceased  making  use  of  one 
name  for  another;  for  it  was  natural  enough  Mr.  Boodle's  name  should 
be  in  the  mind  of  the  deceased  on  this  occasion  after  the  former  transac- 
tions; but  supp>ose  his  mind  began  to  faulter  or  wander,  it  was  at  the 
conclusion  of  the  transaction,  and  would  not  affect  the  validity  of  it:  in- 
deed it  does  not  create  any  doubt  in  the  mind  of  the  witness  himself; 
for  he  goes  on  to  depose  in  the  strongest  terms  to  the  capacity  of  the 
deceased:  he  says,  ^<he  was  more  than  usually  careful  to  ascertain  the 
slate  of  the  deceased's  faculties,  and  his  capacity  to  make  the  codicil, 
having  heard  it  said  that  he  was  at  times  weak  in  his  intellects;  and 
that  he  can  and  does,  without  the  least  hesitation  or  doubt,  depose  that 
the  deceased  was,  at  and  during  the  whole  time  that  he  was  with  hiro, 
which  was  for  the  space  of  abotit  an  hour,  in  full  and  entire  possession 
of  his  mental  faculties;  he  was  of  sound  mind,  and  in  every  respect  per- 
fectly capable  of  making  and  executing  a  codicil,  or  of  doing  any  act  of 
that  nature;  he  knew  as  well  what  he  was  about  as  any  person  present, 
as  the  deponent  verily  believes." 

Mr.  Ilott  deposes  to  the  capacity  in  these  terms:  "The  deponent  has 
seen  the  deceased  on  some  occasions  when  his  memory  failed,  but  on 
this  day  there  was  not  the  least  appearance  of  any  thing  of  the  kind; 
on  the  contrary,  he  enjoyed  the  full  possession  of  his  mental  faculties, 
and  the  deponent  did  not,  and  does  not,  entertain  the  least  doubt  of  his 
being  in  a  fit  slate  to  execute  a  will  or  codicil." 

Dr.  Smith  also  deposes  in  terms  no  less  strong:  ''That  during  the 
whole  time,  the  deceased  was,  as  the  deponent  verily  believes,  as  per- 
fectly in  his  senses  as  any  man  living;  he  was  certainly  of  sound  and 
disposing  mind,  memory,  and  understanding;  well  knew  and  understood 
what  he  said  and  did,  and  what  was  said  and  done  in  his  presence,  and 
was  fully  capable  of  making  and  executing  a  codicil  to  his  will." 

In  a  transaction  so  conducted  by  intelligent  witnesses  put  upon  their 
guard  to  observe  carefully  the  stale  and  condition  of  the  deceased,  the 
terms  in  which  they  express  their  opinion  as  to  the  capacity  is  not 
wholly  immaterial,  and  they  speak  in  the  firmest  manner  as  to  their 
opinion;  but  the  Court  relies  much  more  on  the  facts  which  they  state 
than  upon  any  opinion  which  they  can  give,  and  which  prove  to  me 
most  fully  that  the  deceased  acted  freely  and  spontaneously  on  the  occa- 
sion— that  he  conducted  the  whole  transaction  rationally; — that  he  well 
understood  what  he  was  doing; — that  he  fully  remembered  the  grounds 
on  which  he  acled; — and  that  he  had  a  perfect  and  disposing  mind. 
Mr.  Wells  was  present  upon  the  occasion,  and  fully  confirms  the  sub- 
scribing witnesses:  he  was  present  as  a  friend,  and  at  the  earnest  request 
of  the  deceased  himself;  but  he  takes  no  part  whatever  in  conducting 
the  business,  all  that  is  left  to  the  deceased.  Now,  if  what  the  under 
gardener  states  be  correctly  true,  "that  in  ten  minutes  after  the  gentle- 
men were  gone  he  saw  the  deceased  crying,  muttering  to  himself,  and 
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ahaking  his  hands  bag^gjpAjjatid  forwards,  and  that  he  seemed  very 
much  distressed;'^  Oi^tv^i^^^es  says, — <<  that  in  the  evening  he  saw 
the  deceased  at  the  door  oRhe  hot-house  in  the  garden,  which  he  open- 
ed, and  asked  him  if  he  wat^ted  any  thing,  for  he  appeared  to  be  looking 
about  him  rather  oddly,  and  did  not  speak  to  him;  but  came  into  the 
hot-hoQse,  and  put  his  hands  together  as  if  in  distress,  and  said,  oh,  that 
man,  that  man!  almost  crying  at  the  time,  and  appearing  to  be  very 
ihuch  disturbed."  If  this  be  true,  it  is  of  very  little  weight  as  to  the 
Validity  of  the  instrument  which  was  thus  executed.  The  exertion  and 
anxiety  of  going  through  such  a  transaction  as  this,  after  the  former 
failure.  Would  be  likely  to  leave  him  in  a  very  nervous  state,  and  the 
irritation  he  felt  at  what  he  considered  (I  am  not  saying  rightly  or 
wr6ng1y)  the  ingratitude  of  Mr.  Benjamin  Harrison  was  very  likely  to 
lead  him  to  give  loose  to  these  expressions,  and  to  make  this  exclama- 
tion; but  Mr.  Weils  says,  <'on  subsequent  occasions  he  recognized  the 
act,  that  while  he  was  walking  in  Shawiield  Garden,  the  deceased  ex- 
pressed his  satisfaction  that  that  house  and  those  premises  would  come 
tti  Mr.  Kihieside.  He  beh'eves  that  the  deceased  frequently  expressed 
himself  to  the  same  effect;  and  that  from  the  time  of  the  execution  he 
was  generally  as  happy  and  comfortable  as  he  had  before  been  disquiet- 
ed and  iHrretched.'* 

The  deceased  lived  nearly  two  years  afterwards  in  the  management 
of  his  own  concerns,  keeping  his  own  accounts  occasionally,  and  writ- 
ing letters,  receiving  and  conversing  with  his  friends,  and  playing  his 
rubbers  at  whist  with  them  as  well  as  ever. 

Upon  the  whole  then  of  the  circumstances  of  this  case,  I  must  pro- 
deed  to  pronounce  for  the  validity  of  these  codicils,  apd  which  I  pro- 
nounce with  a  firm  moral  conviction  on  my  mind,  that  the  Court  will 
be  giving  effect  to  the  wishes  and  intentions  of  a  capable  testator. 

There  is  one  point  however  that  still  remains,  which  has  been  a  good 
deal  pressed  in  argument,  and  upon  which  alone  I  have  entertained  con- 
siderable doubts;  and  upon  that  point  I  confess  I  have  entertained  con- 
siderable doubts.     It  is  the  question  of  costs. 

It  is  th6  duty  of  the  Court  to  repress  vexatious  litigation  as  well  as 
malicious  charges;  and  if  satisfied  that  those  grounds  for  costs  exist  in 
this  case,  the  Court  will  be  bound  not  to  shrink  from  the  discharge  of 
its  duty.  Mr.  Benjamin  Harrison  was  irritated  at  those  imputations 
which  had  been  made  against  him  in  respect  to  Mr.  Malin's  affairs;  he 
was  perhaps  disappointed  at  the  revocation  of  the  benefits  intended  him 
under  the  will;  his  mind  was  therefore  prepared  to  receive,  and,  I  do 
think,  that  he  has  lent  rather  too  ready  an  ear  to  stories  brought  to  him 
of  the  deceased's  incapacity,  of  false  and  fraudulent  excitements,  and 
iniquitous  proceedings.  But  though  he  was  incautious  in  allowing 
himself  to  give  way  to  such  suspicions,  yet  it  must  be  recollected 
that  these  transactions  took  place  after  he  had  left  Widmore,  and 
as  the  law  terms  it,  "behind  his  back;"  and  it  must  more  especially 
be  recollected,  that  upon  three  different  interviews  a  most  respectable 
solicitor,  the  confidential  solicitor  of  the  deceased,  was  of  opinion  that 
the  deceased  was  not  at  those  times  possessed  of  a  testamentary  capaci- 
ty; and  when  it  is  still  further  recollected  that  it  is  through  the  agency 
oV  the  person  benefitted  that  the  instrument  is  drawn  up,  by  his  own 
solicitor,  who  had  not  access  to  the  deceased  for  the  purpose  of  taking 
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the  instructions: — Under  all  these  circumstances  it  is  rather  too  much| 
I  think,  for  the  Court  to  conclude  that  Mr.  Benjamin  Harrison  may 
not  sincerely  have  believed  the  truth  of  the  case  which  he  set  up  in  hia 
allegation. 

It  was  pressed  upon  the  Court  that  the  line  of  argument  assumed  by 
counsel  rather  tended  to  show  a  continuance  of  that  same  sort  of  feeling 
on  the  part  of  Mr.  Benjamin  Harrison;  this^  I  must  say,  would  be  a 
very  dangerous  ground  for  costs.  The  interests  of  justice  are  involved 
in  the  free  discussion  of  cases  at  the  bar;  this  would  be  much  checked 
if  such  a  circumstance  were  made  the  foundation  of  costs.  The  Court 
highly  applauds  and  strongly  recommends  the  observance  of  a  liberal 
and  honourable  forbearance,  even  towards  adverse  parties,  and  still 
more  towards  respectable  witnesses  who  may  be  under  the  necessity, 
and  as  matter  of  duty  are  bound  to  give  evidence;  but  the  Court  can  at 
the  same  time  with  truth  and  great  satisfaction  declare,  that  in  no  tri- 
bunal is  that  liberal  forbearance  more  attended  to  than  in  these  Courts; 
it  is  due  to  the  learned  advocates  in  this  case,  more  particularly  pointed 
at,  to  say,  that  the  attack  did  not  appear  to  be  wantonly  made,  nor 
were  the  observations  pushed  beyond  the  fair  limits  of  free  discussion. 
The  pressure  of  the  case  required  them  to  endeavour  to  takeoff  the  ef« 
feet  and  weight  of  the  evidence  of  this  witness,  in  order  to  set  up  the 
credit  of  that  witness  on  whom  the  Court  has  repeatedly  declared  it 
cannot  place  any  reliance;  and  this  gentleman  himself,  I  am  sure,  is  too 
liberal  and  enlightened  to  feel  permanently  hurt  at  any  thing  which  took 
place  in  the  cause.  At  all  events  it  is  my  duty  to  repeat,  there  is 
nothing  in  my  judgment  which  attaches  any  sort  of  dishonourable  re- 
flection upon  his  character  or  conduct  in  these  transactions,  or  upon  the 
perfect  integrity  with  which  he  has  given  evidence  in  the  cause;  but 
taking  all  the  circumstances  together  into  my  consideration,  I  do  not 
think  this  is  a  case  in  which  I  am  called  upon  to  give  costs. 


DENNY  V.  BARTON  and  RASHLEIGH.^p.  575. 
A  letter  established  as  a  codicil  to  a  will  of  a  date  subsequeat  to  the  letter. 

William  Harris  of  New  Alresford,  in  Hampshire,  died  in  May, 
1817,  possessed  of  about  24,000/.  personal  property,  leaving  a  will 
dated  13th  of  March,  1812,  and  a  codicil  of  the  26th  of  October,  1815. 
Probate  of  both  these  instruments  was  granted  in  common  form  in  July, 
1817,  to  Charles  Barton  and  Jonathan  Rashleigh,  two  of  the  executors 
named  in  them. 

A  second  codicil  was  now  propounded  in  an  allegation  by  Louisa 
Denny,  a  natural  daughter  of  the  deceased — the  codicil  was  in  the  shape 
of  a  letter  dated  in  June,  1808,  and  addressed  and  endorsed  as  follows: 
— •<  To  Joseph  Leacock^  Esq.  not  to  be  opened  until  after  the  death 
of  fViliiam  Harris^  Esq.^^  Joseph  Leacock  was  a  nephew  of  the  de- 
ceased's, and  the  residuary  legatee  and  one  of  the  executors  under  the 
will  which  had  been  proved;  but  he  was  in  the  West  Indies  at  the 
time  of  his  uncle's  death; — and  had  died  before  he  had  arrived  in 
England: — in  the  will  there  was  a  clause  revocatory  of  all  former 
wills. 
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The  letter  was  as  follows: — 

'< My  dear  Joe. — I  find  I  am  not  long  for  this  world;  and  shall, 
therefore,  disclose  to  you  a  secret  which  is  known  to  very  few,  though 
Mrs.  Harris  is  acquainted  with  it.  I  have  a  natural  daughter,  by  the 
name  of  Louisa  Denny,  who  is  now  a  teacher  at  a  lady's  boarding 
school,  at  Hampstead:  the  name  of  the  governess  who  keeps  the  school 
is  Scriven.  I  have  bred  up  this  girl  with  care  and  attention,  and  have 
given  her  a  good  education.  I  have  not  mentioned  her  in  my  will,  be- 
cause the  world  should  not  know  of  my  indiscretion;  but  I  desire  you 
(to  whom  I  have  left  all  my  property)  to  pay  within  six  months  after 
xny  decease,  to  this  young  lady,  one  thousand  pounds  sterling,  or  allow 
her  an  annuity  of  fifty  pounds  per  annum,  from  the  day  of  my  death. 
I  further  desire  you  will  pay  to  her  mother,  whose  name  is  Sarah 
Whitear,  living  in  East  street,  in  the  town  of  Alresford,  with  her  mo- 
ther as  a  mantua-maker^  an  annuity  of  twenty-five  pounds  per  annum, 
from  the  day  of  my  decease,  in  quarterly  payments.  I  have  always 
foond  you  to  be  a  good  lad;  and  1  trust,  as  a  man  of  honour,  you  will 
attend  and  follow  the  directions  I  have  here  given  you,  in  the  same  maYiner 
as  though  contained  in  my  will.  My  friend.  Captain  Sealy,  who  lives  at 
No.  19,  Guildford  street,  will  give  you  further  information  respecting 
Louisa.  God  bless  you,  my  dear  Joe.  I  am  your  sincere  friend  and 
affectionate  uncle,  WILLIAM  HARRIS. 

<*P.  S. — I  have  a  little  money  in  the  three  per  cent,  consolidated 
funds  which  will  enable  you  to  discharge  the  above  legacy  and  annuity. 

June,  1808.'' 

Phillimore  and  Dodson  in  opposition  to  the  codicil. 

Swabey  and  Luahington  in  support  of  it. 

Jin>GM£17T. 

Sir  John  Nioholl. 

There  is  no  doubt  in  this  case.  The  codicil  is  in  the  form  of  a  letter: 
but  it  is  quite  clear  that  the  deceased  intended  it  to  be  a  confidential 
trust  to  his  nephew  not  to  be  communicated  till  after  his^  death.  It  was 
intended  to  operate  independently  of  his  will.  I  should  not  consider  it 
irrevocable;  but  I  think  a  will  with  a  common  revocatory  clause  would 
not  revoke  this  paper.  There  have  been  a  variety  of  instances  in  which 
papers  of  this  sort  have  been  admitted  to  probate.  It  ivas found  uncati. 
celled  and  unrevoked;  and  it  has  only  been  in  consequence  of  the  ne* 
phew's  death  that  it  has  been  necessary  to  -bring  it  before  the  Court. 

I  am  clearly  of  opinion  that  it  can  operate;  and  that  it  was  not  in- 
tended to  be  revoked,  notwithstanding  the  revocatory  clause  in  the  will; 
and,  therefore,  I  admit  the  allegation. 


ABBOTT  V.  ABBOTT p.  578. 

Where  there  has  been  an  administration  pendente  minore  aetate,  and  the  minor 
coming  of  age  takes  upon  herself  the  administration,  she  is  obliged  to  give  se^ 
curity  to  the  same  amount  that  the  administrator  did  in  the  first  instaoce. 
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ARGUES  COURT  OF  CANTERBURY, 


•^n  appeal  from  the  Consistory  Court  ofUandaff. 


MORGAN  T.  HOPKINS— p.  588. 

A  party  not  to  be  pronounced  in  contempt  at  the  same  time  that  hfy  ^tif  or?  are 

held  to  be  msufficient. 
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PHEROGATIVE  COURT  OF  CANTERBURY. 

SATTERTHWAITE  v.  SATTERTHWAITE ^p.  1. 

Probate  granted  in  1808,  of  an  imperfect  codicil,  revoked. 

John  Satterthwaite,  of  Lancaster,  died  in  18Q8,  leaving  a  widowy 
a  son  who  bad  just  attained  his  majority^  and  several  children  who  were 
minors — his  will  bore  date  20th  of  May,  1797;  and  a  codicil  in  the 
hand -writing  of  the  deceased,  was  found  in  an  iron  bookcase  where  he 
usually  kept  his  papers  of  moment  and  concern,  of  which  the  following 
is  a  copy. 

**  Whereas,  I  the  above  named  John  Satterthwaite  have,  by  my 
above  written  will  and  testament,  bearing  date  the  twentieth  day  of 
May,  one  thousand  seven  hundred  and  ninety^seven,  constituted  and 
appointed  my  brother-in-law  Joseph  Rawlins  one  of  the  trustees  and 
executors  of  my  said  will,  and  he  being  about  to  go  to  the  West  In* 
dies.  Now  I  do  by  this  writing,  which  I  order  to  be  received  and 
taken  as  a  codicil  to  my  said  last  will  and  testametvk^,  declare  that  the 
said  Joseph  Rawlins  shall  not  be  a  trustee  or  an  executor  of  my  said 
will,  but  that  of  in  the  county  of 

shall  be  a  trustee  and  executor  In  the  room  and  place  of 
the  said  Joseph  Rawlins,  and  that  the  said  shall  have 

and  be  seized  of  all  the  estates,  trusts,  powers,  and  authorities  as 
trustee  and  executor  thereof,  as  if  he  had  been  originally  named  there-* 
in,  instead  of  the  said  Joseph  Rawlins;  and  the  authority  of  the  said 
Joseph  Rawlins  shall  from  hence  be  at  an  end. 

<<  I  also  order  and  direct  that  all  sums  of  money  already  charged, 
or  hereafter  to  be  charged  in  my  own  hand-writing  in  my  ledger  to 
the  debit  of  any  of  my  children,  shall  be  considered  an  advancement 
to  them  respectively,  and  shall  be  deducted  from  their  portions  re> 
spectively.     I  hereby  confirm  my  said  will  in  all  other  respects,  and 
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direct  this  codicil  to  be  takea  as  part  thereof.    As  witness  my  hand 

and  seal  the  day  of  ,  in  the  year  one 

thousand  eight  hundred  and 
**  Signed,  sealed,  published,  and  declared,  by  the  said 
John  Satterthwaite,  as  a  codicil  to  his  said  will,  in  the 
presence  of  us, 

John  Satterthwaite.'* 

On  the  21st  of  April,  1808,  probate  both  of  the  will  of  the  20th  May, 
1797,  and  of  this  testamentary  paper,  was  granted  by  the  Consistory 
Court  at  Lancaster,  to  the  ejcecutors  named  in  the  will,  upon  affidavit 
made  by  one  person  to  the  hand-writing  of  the  codicil f  and  the  original 
papers  were  deposited  in  the  registry  of  that  Court  On  the  21st  of 
April,  probate  was  granted  to  the  same  executor  by  the  Prerogative 
Court  of  Canterbury,  upon  an  office  copy  being  exhibited  of  the  will 
and  codicil,  and  of  the  affidavit  of  hand-writing  deposited  in  the  regis- 
try at  Lancaster. 

On  the  4th  of  January,  1817,  a  citation  issued  frdm  the  Prerogative 
Court  of  Canterbury,  at  the  instance  of  Rawlins  Satterthwaite  the  son, 
and  one  of  the  residuary  legatees  of  the  deceased,  against  the  executors, 
calling  upon  them  to  bring  in  the  probate,  heretofore  granted  under  the 
authority  of  this  court,  and  to  prove  the  codicil  by  witnesses  in  solemn 
form  of  law,  or  to  show  cause  why  probate  of  the  will  should  not  be 
granted  to  them  without  the  codicil. 

The  pfobate  Was  brought  in,  and  the  codicil  was  propounded  by  the 
executors,  and  extracts  from  the  deceased's  ledger  were  exhibited,  to 
show  that  he  had  made  advances  to  his  eldest  son,  which  it  was  con- 
tended might  be  considered  as  deductions  from  his  share  of  his  father's 
6sta(e. 

Swabey  and  Gostlinji^  in  support  of  the  codicil. 

Phillimore  and  Lushington  contra. 

Judgment. 

Sir  JOH!Y  NiCHOLL. 

The  party  is  called  upon  to  prove  a  codicil  in  solemn  form  of  law— 
he  has  propounded,  and  undertaken  to  prove  it; — a  question  has  been 
made  whether  the  party  proceeding  has  not  barred  himself  by  his  long 
acquiescence  from  objecting  to  the  validity  of  the  paper; — but  if  he  had 
any  ground  of  this  kind  to  bring  forward,  he  should  have  appeared  un- 
der protest. 

The  case  comes  on  upon  the  answers  of  the  party,  which  deny  all  the 
facts  pleaded  in  the  allegation  in  support  of  the  paper. — It  is  true  there 
may  be  difficuIties,^-whose  fault  is  this,  but  that  of  the  party  who  has 
taken  the  probate  without  propounding  the  instrument?  If  evidence 
has  been  lost,  it  is  owing  to  his  own  mode  of  proceed ing.-» All  that  I 
can  decide  upon  the  answers  is,  that  it  is  an  imperfect  paper; — its  lead- 
ing object  seems  to  have  been  the  appointment  of  an  executor  and  a 
trustee; — another  object  was  that  of  directing  certain  monies  advanced 
to  his  children  to  be  taken  as  a  part  of  their  respective  portions; — there 
is  an  attestation  clause,  but  there  are  no  witnesses  to  it. — It  is  ini possible 
to  hold  this  to  be  any  thing  but  an  imperfect  paper; — it  is  alleged  that 
it  was  found  within  the  will, — that  fact  is  denied.^-I  think  upon  the  face 
of  the  instrument  it  was  never  intended  to  be  executed,  it  is  only  a  draft 
of  something  which  was  intended  to  be  copied  over  on  the, will  itself; — 
the  ejEpressions,-*-/  the  above  named — the  above  wrifien  will — most 
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manifadtly  sh^vr  it  to  have  been  a  mere  draft; — he  does  not  fill  up  the 
bltnkv  or  date  it,  or  copy  it  ott  the  wi'll; — it  was- not  his  intention  to 
execute  thiv  paper,  he  had  subseribed  it  either  ieadi^^tently,  or  else  to 
authenticate  his  approbation  of  it  ae  a  draft ^-^thia^mey  be  conjectural, 
but  the  hw  presumes  it.— The  party  settir^g  it  up  miiat  satisfy  the  Coirr^ 
that  it  was  the  intention  of  the  deceased  that  it  should  operate  in  its  pre- 
sent shape:  it  would  require  very  strong  evidence  to  satisfy  me  of  this; 
neither  its  substance  nor  its  form  was  complete. — ^The  presunoption  fk  , 
that  it  was  an  abandoned  paper — the  answers,  so  far  from  admitting  any 
intention  in  its  favour,  st^te  that  the  deceased  had  abandoned  it,  and  ex- 
phia  that  it  was  written  under  feelings  of  irritation  which  were  after- 
wards removed. 

Under  these  circumstances  the  case  is  beyond  all  doubt,  and  I  prc^ 
Douflce  AgainsC  the  paper. 


HIGH  COURT  OF  UELEGATES. 

DUNN  V.  DUNN*.— p.  6, 


(•^n  appeal  from  the  Arches  Court  of  Canterbury. {a) J 

*rhe  conduct  of  a  husband  not  such  as  to  bar  his  right  to  be  divorced  from  hit 

wife  on  account  of  her  adultery. 

The  Judges  who  sat  under  this  Commission  were, 

Mr.  Jiistice  Abbott,  Dr.  Coote, 

Mr.  Justice  BuaaouoH,  Dr.  Pahson, 

Mr.  Baron  Garrow,  and 

Dr.  ABNOX.D,  Dr.  Jesse  AdDams. 

The  cause  was  heard  on  the  same  evidence  as  had  been  adduced  in  the 
court  below. 

Dr*  Swabej/r  Dr,  Dothon^  and  Mr,  Peake^  for  Mrs,  Dunn. 

We  do  not  deny  so  much  the  evidence  of  the  adultery:  but  we  con« 
tend  that  the  husband  is  to  make  proof  of  it  in  such  manner  as  not  at  the 
same  time  to  implicate  himself.  He  is  not  to  have  his  remedy  unless 
he  eomes  into  Court  with  clean  hands;— the  pleadings  lead  to  the  con- 
sideration of  the  conduct  of  the  husband;— p-it  amounts  to  a  condonation 
of  the  adultery; — he  receives  his  wife  at  Dover  with  facility,  there  was 
no  inquiry  into  her  conduct,  his  behaviour  has  a  tendency  to  encourage 
the  adultery  which  it  has  been  contended  took  place.  It  has  been  said, 
the  husband  has  forgiven  upon  contrition,  but  where  is  the  proof  of  any 
contrition  ?— «his  conduct  leads  to  encourage  a  repetition  of  the  crime;— 
if  the  injury  done  to  the  complainant  is  owing  to  his  own  conduct,  he  itf 
aot  entitled  to  his  remedy.  It  would  encourage  immorality  were  it 
othprwiae,  and  this  was  the  ground  of  the  judgment  of  the  Court  below. 

Mr,  fFiarrenj  contra. 

The  arguments. on  the  other  side  seem  to  infer  a  connivance  of  th« 

{a)  Ante,  p.  3ao. 
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husband;  if  the  Court  is  satisfied  that. there  was  sucb^  he  is  not  entitled 
to  hiQ  divorce;— -we  contend,  however,  that  there  is  no  proof  of  eonni- 
vance,  though  there  may  be  proof  of  abundance  of  folly  on  the  part  of 
the  husband; — there  is  no  previous  connivance,  the  elopement  does  not 
appear  occasioned  by  his  act  or  negligence.— I  rely  on  Mrs.  Papp's 
evidence  to  the  sixth  article. 

Grant  says,  she  desired  him  not  to  tell  her  husband  that  Clay  was  with 
her  at  Calais;  this  is  important,  as  showing  that  there  was  no  connivance: 
we  contend  this  is  what  she  told  her  husband.  Suppose  she  said  she 
had  never  been  with  Clay;r-4here  was  no  reason  in  desiring  Grant  not 
to  tell  it  The  mother  never  speaks  to  him  on  the  subject  afterwards; 
he  stops  her; — it  is  plain  it  was  not  the  conversation  of  contrition; — ^it 
•must  have  been  that  she  was  not  with  Clay.  He  writes  to  his  sister 
that  she  was  innocent;— if  she  represented  herself  as  innocent,  tha« 
was  no  case  for  contrition.     The  mother  tells  nothing  to  the  husband. 

Per  Curiam, — Mr.  Baron  Gabaow. 

For  the  best  reason,  because  the  husband  stops  her. 

Per  Curiam, — Mr.  Justice  Abbott. 

Suppose  the  adultery  proved,  and  that  it  was  easily  forgiven,  show 
the  legal  consequence. 

Mr.  Warren. 

I  will  put  first  an  extreme  case; — a  young  man  and  woman  married;— 
adultery  committed  and  forgiven — ^that  there  is  adultery  again; — he  is 
entitled  tohisTcmedy. — Condonation,  if  there  is  subsequent  adoitery, 
is  no  bar; — to  bar  they  must  show  connivance ;-r-a  man  may  forgive  his 
wife  without  satisfactory  reason  if  he  pleases:  but  such  a  man  is  entitled 
to  his  divorce,  if  his  wife  commits  subsequent  adultery. — I  see  folly 
here,  but  no  connivance;  conduct  depends  on  a  man's  understanding, 
and  on  various  circumstances. 

Per  Curiam.'—Mr,  Baron  Gabbow. 

She  curses  her  paramour,  and  blesses  her  husband,  io  whom  she  then 
means  to  return. — Having  found  an  easy  reception  before,  she  expects 
it  again,  but  soon  repents;  and  the  messengers  cross  between  her  hus- 
band and  her  paramour. 

Mr.  fVarren. 

This  is  inconsistent  with  her  husband's  having  led  her  into  adultery; 
there  is  nothing  on  which  they  can  build  connivance,  but  on  the  facility 
of  forgiveness;*— there  is  no  counterplea; — there  is  nothing  which  would 
lead  the  husband  particularly  to  plead  his  own  conduct.  If  they  could 
show  conversation  by  which  she  pleaded  her  having  children,  and  pro- 
mising better  conduct, — he  would  still  be  in  a  situation  to  demand  a  di« 
vorce  on  subsequent  adultery  after  condonation. 

Dr.  Jenner  on  the  same  side. 

It  cannot  be  argued  that  condonation  is  a  licence  to  commit  adoitery; 
but  it  will  be  argued  that  the  facility  of  the  husband  in  the  first  instance 
has  led  to  the  wife's  second  guilt.  I  do  not  know  that  it  is  any  where 
exactly  laid  down,  what  conduct  shall  be  shown  on  the  part  of  the  hus- 
band, to  entitle  him  to  a  divorce  on' a  second  adultery.  Here  they  had 
not  long  been  married;  there  were  two  children; — the  presumption  is 
that  they  lived  on  terms  of  affection; — nothing  of  connivance  or  inat- 
tention in  the  first  elopement;  it  is  unfortunate  that  the  mother  of  the 
wife  was  the  only  witness  to  her  conduct. 

If  there  was  any  evidence  of  negligent  conduct  of  the  husband  after 
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eondonation,  the  case  would  be  difierent.(a)  Sanchez,  lib.  10.  Disput. 
5*  No.  19,  20.{b)  What  waa  the  conduct  of  the  husband  on  hearing  of 
the  second  elopement  ?  He  turned  pale  immediately;  then  he  did  not 
expect  it 

The  doctrine  is,  that  the  husband,  having  occasioned  the  adultery  of 
his  wife  by  his  own  conduct,  shall  not  complain  of  it:  here  it  must  be 
held  that  facility  of  condonation  is  a  bar,  as  occasioning  adultery. 

No  rule  for  the  condonation  of  the  husband  is  laid  down  by  law. 

Dr.  Swabey  in  reply. 

His  mode  of  reception  after  her  elopement  was  an  encouragement  to 
adultery,  and  his  excessive  fondness  and  fatuity.  Fatuus  est  qui  mere- 
trieem  retinet.  The  law  does  not  administer  justice  in  such  cases.  The 
law  books  look  with  great  jealousy  to  condonation.  We  prove  that  the 
husband's  conduct  constructively  produced  the  adultery. 

The  Judges  Delegate  pronounced  for  the  appeal,  and  reversed  the 
sentence  of  the  Court  below. 

(a)  Ultimus  casas  est  quando  conjax  innocens  alteri  condonat  adulteriuni,  et 
aic  reconciliantur.  Cum  enim  divortium  sit|in  favorem  innocentis,  potest  innocens, 
cedere  jure  suo,  delictumque  condonare,  et  sic  cessabit  jus  divortii :  hsc  autem 
remissio  est  duplex  quacdam  expressa,  quando  scilicet  verbis  expressis  innocens 
copjttx  adalteram  sibi  reconciliat  condonans  delictum,  &c  alia  autem  est  remissio 
tacita,  &c.    Sanchez,  lib.  10.  D.  5.  19,  20. 

{b)  Id  tamen  observandum  est,  si  reconciliatione  fact&  conjux  ille  reconciliatus 
fai  adulterium  relabatur,  posse  non  obstante  priori  illi  reconciliatione,  de  novo  eo 
ftdulterio  ilium  accusari,  et  ratione  iUius  celebrari  divortium.  Sanchea,  lib.  10. 
p.  5.  30. 


ARCHES  COURT  OF  CANTERBURY. 

HAWKINS  and  COLEMAN  v.  COMPEIGNE.— p.  11. 

Bf  the  general  law,  there  can  be  no  personal  property  in  pews.    Sentence  of  the 

Court  at  Winchester,  reversed. 


ANDREWS  V.  LITTON— p.  18. 
Sentence  of  an  inferior  Court  Sn  a  tithe-cause  reversed. 


PREROGATIVE  COURT  OF  CANTERBURY. 

MANSFIELD  ▼.  SHAW— p.  28. 

The  executor  under  a  former  will,  has  a  right  to  put  the  executor  of  a  latter  will 
upon  solemn  proof  of  that  instrument,  and  to  interrogate  his  witnesses :  but  if  he 
goes  beyond  this  without  being  able  to  prove  his  case,  he  .becomes  liable  to 
costs. 

JlTDOMENT. 

-  Sir  John  Nicholl. 
The  evidence  leayea  no  poaaible  doubt  as  to  the  caae^  and  the  ques- 
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tian  is  narrowed  to  the  conaideration  of  esets,-— and  on  this  point!  havo 
no  doubt  from  thecondaet  of  the  party,  and  the  complexion  of  thecauae. 

Immediately  on  the  death  of  die  deceased  the  adverae  party »  though 
he  knew  of  the  existence  and  validity  of  the  latter  will — obtains  proiials 
of  the  former  wiH-^lakes  the  executor's  oath*-gets  possession  of  the 
house  and  property,  and  has  continued  in  it  ever  since.  ^^The  probate 
was  very  soon  called  in;— *if  he  had  made  candid  enquiries,  and  candidly 
considered,  he  could  have  entertained  no  doubt. 

The  law  gave  him  the  right  to  call  upon  the  ezectitor  to  propound  his 
will  '^in  solemn  form  of  law,''  and  to  interrogate  the  witnesses:— *btit 
he  went  further^  and  pleaded  %vhat  he  must  have  known  he  could  not 
prove. 

There  was  no  <<  just  cause  of  litigation"  to  go  to  the  extent  be  hsA 
gone.     I  think  I  must  in  justice  give  those  costs  against  him, 
have  arisen  from  the  admission  of  his  allegation. 


THOMAS  V.  WALL  and  Others.— p.  «S. 

A  codicil  unsigned,  and  having  an  attestation  clause  unattested  by  vitnesaes,  ad- 
mitted to  probate. 

i 

Isaac  Padman  died  on  the  30th  of  August,  1818,  leaving  a  formal 
will,  dated  29th  July,  1816,  and.  a  testamentary  paper  signed,  and  hav- 
ing an  attestation  clause  to  which  there  were  no  witnesses.  The  will 
was  not  disputed — the  testamentary  paper  was  propounded  as  a  codicil 
under  the  circumstances  set  forth  in  the  following  judgment 

JtTDOMENT. 

Sir  Johw  Nicholl. 

The  will  is  in  the  hand-writing  of  the  deceased — it  is  dated,  executed, 
and  attested  by  three  witnesses — the  codicil  is  also  in  his  hand-writing, 
but  it  is  not  signed,  nor  attested;  it  is  propounded  by  Mr.  Thomas,  and 
opposed  by  the  executors.  The  allegation  states,  <<That  after  the  de-. 
ceased  had  executed  his  will,  the  Rev.  Thomas  Hampaye,  one  of  the 
persons  he  had  named  executor,  told  him  that  he  wished  to  decline  act- 
ing, and  that  the  deceased  in  consequence  was  desirous  of  annulling  his 
appointment  as  executor  of  his  will,  and  substituting  another  in  his  stead; 
and  also  wishing  to  make  other  alterations  in  his  will,  some  time  in  the 
year  1817,  the  time  more  particularly  the  party  propounded  cannot  set 
forth,  did  draw  and  write  the  codicil  exhibited  in  this  cause,  and  placed 
the  same  together  with  his  will,  in  the  envelope  in  which  he  had  be* 
fore  placed  the  will  alone,  and  altered  the  endorsement  by  crossing  with 
his  own  hand  the  names  and  words  •*  Rev.  Mr.  Hampaye,'  and  *  No- 
vember,'and  inserting  over  the  same  the  names  and  words  on  'the 
Rev.  Mr.  Thomas,'  and  ^  July;'  and  then  deposited  the  codicil  enclosed 
in  the  envelope  in  an  escrutoire  in  his  bed-room." 

The  codicil  is  fairly  written, — it  is  all  in  the  deceased's  hand-writing; 
^-strong  reasons  are  given  for  the  change  of  the  executor — it  was  de- 
posited with  his  will,  and  endorsed; — there  is  no  doubt,  I  think,  but 
that  the  deceased  intended  it  should  operate;  certainly  on  the  face  of  it, 
it  is  an  imperfect  paper,  but  the  presumption  againat  it  is  slight;  there- 
fore, slight  circum.stances  will  remove  it. 

The  second  article  pleads,  that  on  the  24th  of  August  last,  being  six 
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days  belbre.hifl  death,  Mr.  John  Daria^  ofie  of  the  executors  nnmcd  la 
the  will,  called  on  the  decoasedi  and  was  introduced  into  his  bed-cham- 
ber; that  the  deceased  was  then  lying  on  his  bed^  in  a  very  weak  and 
aoervated  state;  tbut  he  requested  his  wife  who  was  thea  in  the  room  to 
take  out  his  will  from  the  cabinet  in  the  said  room,  who  then  immedi- 
ately produced  to  Mr.  Da  via  from  such  cabinet  the  packet  containing 
the  will  and  codicil;  and  Mr.  Davis,  at  the  request  of  the  deceased,  then 
read  the  said  will  and  codicil  all  over  to  him  audibly  and  distinctly  ia 
the  presence  of  his  wife,  and  then  asked  him,  <Mf  he  thougiU  there 
could  be  any  cavil;"  who  replied,  he  thought  not  if  the  codicil  were 
■igoed,  whereupon  the  deceased  who  was  then  very  ill,  and  could  not 
sit  up  without  pain  and  diifficulty,  his  disorder  being  an  enlargement  of 
the  kidneys^  said  if  he  got  better  he  would  write  it  all  over  again;  on 
wbich  Mr.  Davis  advised  him  to  do  nothing  with  his  will  in  his  thep 
state,  he  being  then,  as  he  had  been,  and  continued  to  be,  in  the  most 
acute  pain  from  his  disease;  and  that  the  deceased's  wife  then  at  his  re« 
quest  replaced  .the  papers  in  the  cabinet,  and  the  deceased  soon  after 
sueh  conversation  fell  into  a  doze.  The  third  article  pleads  that  from 
this  time  the  deceased  grew  gradually  worse  till  his  death,  and  was  con* 
tinually  when  awake  in  the  most  excruciating  pain,  and  incapable  of  con- 
versing for  a  few  minutes,  without  experiencing  the  utmost  bodily  suf- 
fering; and  in  oonsequenoe  of  pain,  and  the  effects  of  opium,  his  mental 
energy  was  destroyed,  and  in  tWip  state  he  continued  till  his  death. 

If  these  facts  should  be  proved,  the  presumption  of  law  will  be  com- 
pletely repelled.  There  is  an  anxiety  of  the  deceased  that  the  codicil 
shotild  operate,  but  he  was  in  too  much  pain  to  attempt  to  sign  it; — he 
attempts  to  write  it  over  again;  these  are  strong  marks  of  his  adherence 
to  it 

If  these  dreumstances  are  fully  proved,  there  can  he  no  doubt. 

The  allegation  was  admitted  (a). 

(a)  The  facts  stated  in  the  allegation  being  known  to  be  correct,  no  further  op- 
position was  made  by  the  executor;  and  the  codicil  was  admitted  to  probate  on 
the  9th  of  December,  1818. 


HOOTON  and  DICKENS  ▼.  HEAD.— p.  26. 
A  former  will  not  revived  by  the  cancellation  of  a  will  of  a  subsequent  date. 

JnnoMEKT. 

Sir  John  Nicholl. 

On  the  facts  of  the  case  there  is  no  contrariety  of  evidence; — the  de- 
ceased died  a  bachelor; — he  had  made  several  wills,  and  it  was  his  habit 
when  he  made  a  new  will  to  cancel  the  former  one.  On  the  eighteenth 
of  November,  J8I6,  he  called  at  the  house  of  Mr.  Day,  his  solicitor, 
who  was  not  at  home;  but  Mr.  Moore,  the  confidential  clerk,  attended 
upon  him,  and  undertook  his  business  under  circumstances  which  he 
states  in  the  following  manner:  <«Mr.  Day  being  in  London,  the  tes- 
tator communicated  to  the  deponent  his  wishes  and  intentions  respecting 
some  alterations  he  proposed  to  make  in  his  will;  the  deponent  there- 
upon (having  access  to  all  the  said  Mr.  Day's  papers)  produced  the 
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deceased's  then  existing  will  to  him,  which,  to  the  best  of  his  reeollee- 
tion  and  beliefy  bore  date  some  time  in  the  year  1815,  and  which  had 
been  formed  by  the  said  Mr.  Day  of  the  three  first  sheets  of  a  for- 
mer will,  executed  by  the  said  John  Head  the  testator,  sometime  in  th^ 
year  1809,  and  of  the  three  sheets  in  his  the  said  Mr.  Day's  own  band- 
writing  in  continuation;  the  deponent  then  read  the  said  will  all  over 
to  the  said  testator;  and  as  the  Sftid  John  Head,  the  testator,  explained 
to  the  deponent  as  he  read  the  same,  the  alterations  he  was  desirous  of 
making  in  his  said  will,  (one  of  which  he  well  remembers  was  to  alter 
the  bequest  of  one  moiety  of  the  clear  residue  of  his  the  testator's  per- 
sonal estate,  which  by  his  then  existing  will  he  had  given  his  sister 
Ann  Hooton,  wife  of  the  said  Daniel  Hooton,  a  life  interest  in  only, 
and  the  principal  immediately  after  her  decease,  equally  between  all 
the  children  of  his  said  sister  Ann  Hooton,  except  her  sons  John  Head 
Hooton  and  William  Hooton,  so  as  to  give  the  said  moiety,  or  said 
clear  residue  of  the  testator's  said  personal  estate,  to  his  sister  Ana  Hoo- 
ton, and  her  husband  Daniel  Hooion,  absolutely)  he  made  such  altera- 
tions with  a  pencil  in  two  of  the  latter  sheets  of  the  then  existing  will, 
as  he  read  the  same  to  the  testator,  and  received  instructions  from  him 
for  that  purpose  so  as  to  make  the  same  agree  with  the  wishes  and  inten- 
tions of  the  testator;  for  the  aforesaid  three  first  sheets  of  the  then  ex- 
isting will,  not  requiring  any  alterations  to  be  made  therein,  as  the 
testator  was  not  desirous  of  making  any  alteration  in  the  devises  to 
which  the  same  related,  he  the  deponent  took  the  three  first  sheets  of 
the  then  existing  will,  as  a  part  of  the  will  which  he  then  formed  for 
the  testator,  agreeably  to  his  wishes  and  directions;  and  then  having 
made  the  several  alterations  in  ink  which  he  had  previously  made  only 
with  a  pencil  in  the  two  sheets  of  the  then  existing  will,  agreeably  to 
the  testator's  intentions,  and  having  caused  the  sixth  or  concluding  sheet 
of  the  will,  which  he  was  then  forming  in  manner  aforesaid,  to  be  writ- 
ten by  James  Day  (another  clerk  in  the  office)  whilst  he  was  engaged  in 
writing  the  aforesaid  alterations  in  ink,  in  the  two  sheets  of  the  former 
will,  he  the  deponent  then,  in  the  presence  of  the  testator,  cut  off  the 
names  of  the  subscribing  witnesses  appearing,  as  well  in  the  margin  of 
the  three  first  sheets  of  the  former  will,  as  also  in  the  margin  of  the  two 
latter  sheets  thereof,  which  were  as  aforesaid  in  Mr.  William  Day's  own 
hand^writing,  but  did  not  cut  off  the  testator's  name  from  the  three 
first  sheets  as  the  same  now  appear  cut  off  from  the  same,  and  as  is 
pleaded  in  the  said  first  article  of  the  said  allegation;  for  the  testator's 
name  had  already  been  cut  off  therefrom,  at  the  time  when  Mr.  Wil- 
liam Day  had,  as  is  predeposed,  taken  the  three  first  sheets  from  a  for- 
mer will  executed  in  1809,  to  make  the  same  serve  as  a  part  of  the  will, 
which  the  deponent  altered  in  manner  hereinbefore  set  forth,  on  the 
18th  Nov.  1816;  and  which  the  said  testator  had  executed  in  the  year 
1815,  as  he  the  deponent  also  believes;  and  the  deponent  further  saith, 
that  having  in  manner  hereinbefore  mentioned  formed  a  temporary  will 
for  John  Head  the  testator;  for  it  had  been  settled  and  agreed  upon  be- 
tween the  testator  and  the  deponent  that  a  fair  copy  was  to  be  made 
thereof  by  the  following  Wednesday,  being  the  SOth  day  of  the  said 
month  of  November,  and  that  the  deponent  was  to  attend  him  the  tes- 
tator therewith,  on  that  day,  to  see  him  execute  the  same.     He  the  de» 
ponent  then  read  the  said  paper  writings  to  the  testator,  who  perfectly 
well  knew  and  understood  the  samci  and  approved  thereof;  ftod  ia  order 
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that  he  might  not  be  without  a  will  during  the  time  required  to  get  the 
same  engrossed  as  aforesaid  fair  for  execution  (viz.  till  the  Wednesday 
following)  he  expressed  a  desire  to  execute  the  same;  and  the  deponent 
haying  thereupon  called  in  his  fellow  subscribed  witnesses  to  the  said 
will,  Mr.  James  Day  and  Mr.  George  Palmer  Edis,  who  were  then 
also  clerks  in  the  said  Mr.  William  Day's  o£Bce,  to  attend  and  see  the 
testator  execute  the  said  intended  temporary  will;  and  they  having  ac- 
cordiogly  come  for  that  purpose  into  that  office,  where  the  testator  and 
the  deponent  then  were,  he  John  Head  the  testator,  then  in  the  pre- 
sence of  them  the  said  James  Day,  George  Palmer  Edis,  and  the  de- 
ponent, traced  over  his  name  with  a  dry  pen,  which  had  been  set  and 
subscribed  at  the  foot  or  the  bottom  o(  each  of  the  said  first  five  sheets, 
DOW  forming  a  part  of  the  will  propounded  in  this  cause,  previously  to 
the  same  being  applied  to  such  use,  (for  the  same  had  been  so  subscrib- 
ed by  the  testator,  at  the  time  they  were  made  a  part  of  his  former 
will  in  the  year  1815,  as  the  deponent  verily  believes,  and  hath  not  the 
least  doubt)  and  he  then,  that  is  to  s^,'  on  the  18th  Nov.  1816,  also 
set  and  subscribed  his  name  <  John  Heao'  at  the  conclusion  of  the  clause 
written  on  the  back  of  the  fourth  sheet  of  the  will;  and  also  at  the  con- 
clusion of  the  last  sheet  of  the  said  will,  in  manner  and  form  as  now 
appears  therein,  and  when  he  had  so  done,  he  sealed,  published,  and 
declared  the  paper  writings  contained  in  the  said  six  sheets  of  paper,  a* 
and  for  his  last  will  and  testanient;  and  requested  them  the  said  Mr. 
James  Day,  Mr.  Edis,  and  the  deponent,  who  were  present  during 
the  transaction,  to  be  witnesses  to  the  execution  thereof  in  the  usual 
manner  and  form,  for  which  purpose  the  deponent  made  use  of  or  dic- 
tated the  words  commonly  used  on  such  occasions,  and  the  testator 
either  repeated  or  adopted  the  same;  and  theo  the  said  Mr.  James  Day, 
Mr.  Edis,  and  he  this  deponent  respectively  set  and  subscribed  their 
names  to  each  sheet  of  the  said  will,  and  also  on  the  back  of  the  fourth 
sheet  thereof,  where  there  was  a  clause  subscribed  by  the  testator  as 
aforesaid,  as  witnesses  to  the  execution  of  the  said  will,  soon  after  which 
being  done,  the  testator  went  away,  leaving  the  will  with  the  deponent, 
for  him  to  get  a  fair  copy  thereof  made  for  him  to  execute  on  the  Wed- 
nesday then  next  following,  when  the  deponent  was  to  have  attended 
bim  therewith  for  that  purpose." 

Thus  Moore  states  a  temporary  will  was  formed  in  order  that  the  de- 
ceased might  not  be  without  a  will,  till  a  more  formal  will  was  execute 
ed;— it  was  rather  an  executed  draft  from  which  a  will  was  to  be  pre- 

Eared,  than  a  will. — On  the  22d  of  November,  he  met  Mr.  Day  at 
jmbolton  Market,  who  appointed  him  to  come  to  him  on  the  next 
day.  On  the  23d  he  made  a  will  including  the  usual  revocatory  clause; 
there  were  some  slight  alterations,  but  generally  the  bulk  of  the  will 
was  the  same. 

Mr.  Day  is  not  certain  that  he  carried  the  will  of  the  18th  with  him, 
but  he  does  not  venture  to  state  that  he  called  it  to  the  mind  of  the  de- 
ceased as  an  existing  will. — A  month  afterwards  the  deceased  sends  for 
Day,  and  executes  a  codicil  by  which  he  revoked  a  legacy  of  200/.  and 
his  furniture  to  Mrs.  Potter  his  housekeeper  who  had  offended  him, 
and  left  her  only  100/.  The  deceased  twice  sent  for  his  will,  which 
Day  had  taken  away  with  him,  but  did  not  obtain  it;«»he  then  got  a 
Mr.  Harrison  to  write  a  paper  revoking  the  100/.  legacy  to  Mrs.  Pot-r 
ter; — he  being  jealous  of  Dny  for  not  having  pursued  his  direction  re- 
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deceased's  then  existing  will  to  him,  which,  to  the  best  of  hii^ 

tion  and  beliefy  bore  date  some  time  in  the  year  1615,  aod^  ^  ^ 

been  formed  by  the  said   Mr.  Day  of  the  three  first  •W*  ^  V 

mer  will,  executed  by  the  said  John  Head  the  testator,  0%  |  ^  f 

year  1809,  and  of  the  three  sheets  in  his  the  said  Mr./^  >  I.  >  V 

writing  in  continuation;  the  deponent  then  read  thi^  ji  i>  |  **•  *.  T 


T* 


the  children  of  his  said  sister  Ann  Hoo'f  »J  ^  /  :  >       •  ?  ^ 

Hoolon  and  William  Hooton,  so  as  f  - '     *  *     ,       "   ?  \  * 
clear  residue  of  the  testator's  said  per/ ^\  )  ,  *      *  ^   *  *  *  ^ 

ton,  and  her  husband  Daniel  Hooic' j  '  l  .''.'•'-   •  '*^"  ®^  *** 

tions  with  a  pencil  in  two  of  the )  ;     ^     "  ^  •  #  '  *  <>*•  L  ^  ^75, 

as  he  read  the  same  to  the  testate ;  •*  *  *  ^     |  •  come  to  the  coo- 

for  that  purpose  so  as  to  make  t'      '  of  intention, 

tions  of  the  testator;  for  the  a  f  '  »  ,  -'^e  in  the  absence  of  ei^ 

isting  will,  not  requiring  a»;,     *  '  .  *^n  lies;— it  is  unnecessary (• 

testator  was  not  desirous  r       '  ,  ^ch  might  turn  the  scale,  beeiw 

which  the  same  related,  ^  .  *  I        .mces. 

the  then  existing  will,  '  j  '  Jrmal  will,  but  as  a  draft;  and  assueh 
the  testator,  agreeably    *  t  will  made  from  it  was  executed.    Whca 

made  the  several  alter  *  .<9  it  is  not  probable  that  he  meant  to  Teviw 
with  a  pencil  in  the  .  that  it  is  probable  that  a  person  by  destroying 
the  testator's  inten'  (he  draft.  To  suppose  that  he  meant  to  renvt 
of  the  will,  whicl^  .  Potter  would  be  to  go  in  the  teeth  of  all  the  eri* 
ten  by  James  D'  ,tg;  \i  to  be  a  formal  regular  will,  3net  it  being  the  pnc« 
writing  the  afo  ^co  io  cancel  wills  when  a  later  one  was  made,  thede* 
will,  he  the  d  ^//r  vrould  suppose  it  cancelled;  it  ^eenis  never  to  bm 
names  of  th'  "'^(emplation  since  he  executed  it;— it  was  never  broaght 
the  three  fi^r^^f  the  evidence  of  it  is  correct,  he  said  he  had  no  other 
latter  shey^'^Lnht  destroys  his  will  there  is  no  declaration  that  he  hid 
hand-wH!K^i7i;<--^ll  his  declarations  at  the  last  were  that  <if  he  did  not 
first  shy^etv  ivill,  he  would  have  none.  His  declarations  also  were,tbft 
plead' y|[l^rty  vrould  go  away  amongst  all  his  relations; — unless  we  in 
nam  /f^redit  two  witnesses,  he  repeatedly  declaretl  that  his  mind  wii 
liar  z*  i/itt  now  he  had  no  will.  He  could,  therefore,  have  had  no  io- 
m  ^^^  irbatever,  when  he  destroyed  one,  of  reviving  the  other;  and  I 
7    A^tt^  ^  ^^  bound  to  pronounce  against  the  will,  and  Uir  an  intestacy, 

fbe  costs  of  both  sides  were  directed  to  be  paid  out  of  the  estate. 


In  the  goods  of  JENKINS  deceased.— p.  S3. 

Administration  granted  to  a  creditor  revoked,  he  having  settled  his  owb  ddd 
PprTur^ir,^  and  gone  away. 

K  creditor  having  obtained  an  administration,  and  completely  settled 
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%^  '  \  goes  away; — be  does  not  fall  withih  the  late  act;— and  I 

^^e^  p  '^medy  than  that  the  administration  should  be  revoked, 

1^"^  4^         <^  '^ould  retract  his  renunciation,  and  be  allowed  to  take 

^^^ik3^%.  ^fe*  otherwise  great  loss  might  accrue,  and  injustice 

'^^^^^^^^    ^^  ^purt  has  greater  authority  over  an  administra- 

^A^  <^  ^^i^JS^     ^  ^  4Sranted  to  a  creditor,  than  over  an  adminis^ 

OF  LONDON. 

.tBERT.— p."34.  / 

^-  •i^  \r^^^  ii     ^j^  ^reig^  country  objected  to  because 

'V     ^^'v'V  ^Ib^  ■*^"«     Objection  overruled. 

.^      Sp    ^»  "^    "^ 

*<v  y^j^^  4k7^  ^  *^^^^  ''  *  requisition  issued  from  the  Consis- 

^^^.^^i^^^^^Sr  ^sed  to  His  Britannic  Majesty^s  Consul 

7^  ^^\r^^^^%J%J^  ''^  judges  aiKl  magistrates,  civil  and  ecclesias- 

V  .'^^'    Hl^  alermo,  or  in  any  other  place  or  town  in  Sicily, 

(.  '^J^^>kM  *  ^tly  or  severally  to  take  the  depositions  of  the  wit- 

^%y^^J^  jn  a  libel  given  in  by  Lady  Herbert,  in  a  suit  brought 

^     <^  ijer  husband,  for  the  restitution  of  conjugal  rights.    The 

^  .  having  been  completed,  the  requi^nition  was  returned:  but 

^  4on  was  now  taken  to  that  return;  because,  as  it  was  alleged, 

'  positions  of  the  witnesses  had  not  been  taken  secretly,  but  in  the 

^ence  of  Don  Camillo  Gallo,  acting  as  a  substitute  for  Lady  Her- 
bert's proctor. 
Jirnold  and  Swabey  for  Lord  Herbert 

Contended  that  all  the  proceedings  had  under  the  commission  were 
^      invalid,  and  that  the  depositions  must  be  quashed. 
PhiUimare  and  LusAingion  contra. 

^  '    JuDftMSNT. 

'  Sia  William  Scott. 

The  present  question  arises  upon  an  objection  made  to  the  return  of  a 
eommission  to  examine  witnesses  in  Sicily  touching  the  marriage  of 
Lord  Herbert  with  the  Princess  of  Butera.  The  commission  issued 
from  this  court;  and  was  directed  to  the  English  Consul  in  Sicily,  and 
to  the  civil  and  ecclesiastical  judges  in  that  country:  it  was  accepted  by 
one  of  the  judges  at  Palermo,  and  his  Britannic  Majesty's  Consul  Gen- 
eral. 

It  is  objected  that  many  irregularities  took  place,  which  are  not 
pressed  upon  the  consideration  of  the  Court.  One  however  is,  viz.  that 
the  commission  was  not  executed  according  to  its  own  proper  form  and 
directions,  and  that  it  is  clear  that  it  ought  to  have  been  executed  ac- 
cording to  its  own  form  as  delegated,  and  not  according  to  considera- 
tions arising  out  of  the  law  of  the  country  in  which  it  was  executed; — 
the  evidence  was  to  be  secretly  taken; — but  that  it  was  not  so:^for  the 
substituted  agent  of  the  Princess  of  Butera  was  present,  which  was  a 
violation  of  the  secrecy  enjoined.  On  this  ground  the  commission  is 
said  to  be  vitiated,  and  it  is  prayed  that  the  return  should  be  quashed. — 
Undoubtedly,  if  the  Court  had  reason  io  believe  that  this  error  had  led 
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specttng  Mrs.  Potter.  The  deceased  agreed  to  send  for  the  doctor;  h# 
executed  two  codicils  which  he  sealed  up;  and  being  anxious  to  pre- 
rent  Day  from  carrying  them  away  with  him,  he  locked  them  up  in  a« 
iron  chest  The  deceased  felt  dissatisfaction  at  the  disposition  of  ht« 
property,  and  on  the  29th  of  Decerobery  1817,  he  put  his  will  and  the 
eodioils  into  the  fire  intentionally  and  deliberately.  The  will  of  the 
ISth  of  November  remained  in  possession  of  Mr.  Day. 

The  question  for  the  Court  is,  whether,  upon  the  destroctioQ  of  this 
second  will,  the  first  was  revived  or  revoked;^ — this  desoriptioo  of  ques* 
tion  has  frequently  arisen,  and  been  repeatedly  agitated,  la  some  esses 
it  has  been  contended  that  the  former  will  is  so  far  revoked,^  as  to  in- 
quire stime  act  of  revival;  in  others  that  the  mere  preservation  is  suf- 
ficient to  revive  it.  in  Glazier  v.  Glazier^  Burrows,,  pu  2612,  both  in* 
struments  were  in  possession  of  the  dec^sed; — though  the  diets  thrown 
out  are  adverse  to  tlw  necessity  of  an  act  of  revival. 

The  clear  result  of  all  the  cases,  the  common  sense  of  them,  is  that 
it  must  be  ascertained  whether  it  was  or  was  not  the  intention  of  the 
deceased,  that  the  will  should  stand;  and  in  a  late  case.  Vol.  I.  p.  375^ 
Moore  v.  De  La  Torre,  the  delegates  seem  to  have  come  to  the  coin 
elusion  that  it  was  to  be  considered  as  a  question  of  intention. 

In  the  present  case  it  is  unnecessary  to  decide  in  the  absence  of  cir* 
eumstances  on  which  side  the  presumption  lies;«->4t  is  unnecessary  te 
consider  the  balance  of  presumption  which  might  turn  the  scale,  because 
there  is  no  doubt  from  the  circumstances. 

This  was  not  considered  as  a  formal  will,  but  as  a  draft;  and  as  sueb 
would  be  done  away  when  the  will  made  from  it  was  executed.  When 
he  destroyed  the  latter  will,  it  is  not  probable  that  he  meant  to  rerive 
the  other,  any  more  than  that  it  is  probable  that  a  person  by  destroying 
a  will  means  to  revive  the  draft  To  suppose  that  he  meant  to  revive 
the  legacy  to  Mrs.  Potter  would  be  to  go  in  the  teeth  of  all  the  evi- 
dence. Assuming  it  to  be  a  formal  regular  will,  yet  it  being  the  prac« 
Uce  of  the  office  to  cancel  wills  when  a  later  one  was  made,  the  de* 
ceased  naturally  would  suppose  it  cancelled;  it  seems  never  to  have 
been  in  his  contemplation  since  he  executed  it;^t  was  never  brought 
to  his  notice;-^if  the  evidence  of  it  is  correct,  he  said  he  had  no  other 
will: — when  he  destroys  his  will  there  is  no  declaration  that  he  had 
a  formal  will; — all  his  declarations  at  the  last  were  that4f  he  did  not 
make  a  new  will,  he  would  have  none.  His  declarations  also  were,  that 
his  property  would  go  away  amongst  all  his  relations; — unless  we  are 
to  discredit  two  witnesses,  he  repeatedly  declared  that  his  mind  was 
easy,  that  now  he  had  no  will.  He  could,  therefore,  have  had  no  in- 
tention whatever,  when  he  destroyed  one,  of  reviving  the  other;  and  I 
tliink  I  am  bound  to  pronounce  against  the  will,  and  for  an  intestacy. 

The  costs  of  both  sides  were  directed  to  be  paid  out  of  the  estate. 


In  the  goods  of  JENKINS  deceased.— p.  33. 

Administration  granted  to  a  creditor  revokedt  he  having  settled  hU  own  debt 

and  gone  away. 
Per  Curiam. 

A  creditor  having  obtained  an  administration,  and  completely  settled 
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his  own  debt,  goes  away;— *he  does  not  fall  withih  the  late  act;-i-and  I 
see  DO  other  remedy  than  that  the  administration  should  be  revoked, 
and  the  executor. should  retract  his  renunciation,  and  be  allowed  to  take 
probate  of  the  will;  otherwise  great  loss  might  accrue,  and  injustice 
might  be  done.  The  Court  has  greater  authority  o^er  an  administra- 
tion with  the  will  annexed,  granted  to  a  creditor,  than  over  an  adminis^ 
tration  under  the  statute. 


CONSISTORY  COURT  OF  LONDON. 

LADY  HERBERT  v.  LORD  HERBERT.— p. "34.         / 

Depositions  taken  under  a  requisition  in  a  foreign  country  objected  to  because 
they  had  not  been  aecretly  taken.    Objection  overruled. 

Ov  the  5th  of  December,  1817,  a  requisition  issued  from  the  Consis- 
tory Court  of  Lond.qn,  addressed  to  His  Britannic  Majesty's  Consul 
General  in  Sicily,  and  to  the  judges  and  magistrates,  civil  and  ecclesias- 
tical, in  the  city  of  Palermo,  or  in  any  other  place  or  town  in  Sicily, 
requesting  them  jointly  or  severally  to  take  the  depositions  of  the  wit- 
nesses, produced  on  a  libel  given  in  by  Lady  Herbert,  in  a  suit  brought 
by  her  against  her  husband,  for  the  restitution  of  conjugal  rights.  The 
examination  having  been  completed,  the  requisition  was  returned:  but 
an  objection  was  now  taken  to  that  return;  because,  as.  it  was  alleged^ 
the  depositions  of  the  witnesses  had  not  been  taken  secretly,  but  in  the 
presence  of  Don  Camillo  Gallo,  acting  as  a  substitute  for  Lady  Her- 
bert's proctor. 

mdrnold  and  Swabey  for  Lord  Herbert 

Contended  that  all  the  proceedings  had  under  the  commission  were 
iovalid,  and  that  the  depositions  must  be  quashed. 

FhiUimore  and  Luahingion  contra. 

'    JUDGMBNT. 

Sia  William  Scott. 

The  present  question  arises  upon  an  objection  made  to  the  return  of  a 
commission  to  examine  witnesses  in  Sicily  touching  the  marriage  of 
Lord  Herbert  with  the  Princess  of  Butera.  The  commission  issued 
from  this  court;  and  was  directed  to  the  English  Consul  in  Sicily,  and 
to  the  civil  and  ecclesiastical  judges  in  that  country:  it  was  accepted  by 
one  of  the  judges  at  Palermo,  and  his  Britannic  Majesty's  Consul  Gen- 
eral. 

It  is  objected  that  many  irregularities  took  place,  which  are  not 
pressed  upon  the  consideration  of  the  Court.  One  however  is,  viz.  that 
the  commission  was  not  executed  according  to  its  own  proper  form  and 
directions,  and  that  it  is  clear  that  it  ought  to  have  been  executed  ac- 
cording to  its  own  form  as  delegated,  and  not  according  to  considera- 
tions arising  out  of  the  law  of  the  country  in  which  it  was  executed; — 
the  evidence  was  to  be  secretly  taken; — but  that  it  was  not  so: — for  the 
substituted  agent  of  the  Pri."  sss  of  Butera  was  present,  which  was  a 
violation  of  the  secrecy  enjoined.  On  this  ground  the  commission  is 
said  to  be  vitiated,  and  it  is  prayed  that  the  return  should  be  quashed  .-^ — 
Undoubtedly,  if  the  Court  had  reason  io  believe  that  this  error  had  led 
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to  important  consequences  in  polluting  the  evidence,  it  would,  however 
unwillingly  after  the  length  of  time  this  cause  has  lasted,  and  the  seve- 
ral obstructions  that  have  been  given  to  it,  resort  to  the  measure  of 
sending  out  a  new  commission: — but  if  .there  should  be  reason  to  believe 
that  the  irregularities  arose  from  mistake,  and  from  the  misapprehension 
of  a  word  which  might  easily  be  mistaken,  and  that  the  judges  had  in 
all  other  respects  acted  duly,  I  think  I  should  depart  from^my  duty  if  I 
did  not  allow  the  evidence  to  be  inspected  before  I  pronounced  against  it. 

The  commission  went  out  with  an  order  that  the  witnesses  should  be 
examined  secretly,  such  is  the  form  and  rule  of  the  canon  law,  by  the 
judge  in  the  presence  of  a.notary  public. — Our  own  municipal  law  holds 
a  different  practice; — it  is  to  be  observed,  however,  that  the  secrecy  en- 
joined by  the  civil  and  canon  laws  is  varied  by  the  local  regulations  of 
different  countries:  it  is  not  interpreted  exactly  the  same  in  any  one 
country  as  in  another. — In  this  country  it  is  not  the  practice  for  the 
judge  in  person  to  take  the  examination  of  witnesses; — but  it  is  confided 
to  an  examiner  who  examines  secretly. — In  the  present  case  the  office 
of  examiner  has  been  performed  in  a  more  dignihed  manner  by  one  of 
the  chief  magistrates  of  the  country,  and  one  of  the  representative  func- 
tionaries of  the  English  government:  there  is  therefore  some  security 
here  that  all  has  been  rightly  done. — I  must  admit  that,  supposing  the 
word^ecretly  to  have  been  rightly  understood,  the  witnesses  ought  to  have 
been  examined  according  to  the  authority  given  by  those  who  delegated 
it; — but  I  accede  to  the  observation  that  secret  is  an  ambiguous  word, 
and  I  do  not  wonder  that  it  led  to  a  mistake  which  it  may  be  proper  to 
guard  against  in  other  requisitions  sent  out  to  foreign  countries.  There 
are  different  degrees  of  secrecy: — a  tribunal  is-secret  where  it  is  held 
janttis  clausis; — another  species  of  secrecy  is  where  none  but  the 
judges  and  parties  only  are  present; — another  where  the  judges  only 
are  present.-^I  do  not  wonder  when  this  commission  came  into  a 
country  where  they  are  used  to  examine  witnesses  Januis  clausis^ 
where  they  exclude  a  public  and  general  auditory,  taking  the  evidence 
with  the  judge,  notary  and  representative  of  the  parties  only  present, 
that  they  might  easily  think  they  had  done  right  in  taking  the  deposi- 
tions as  they  have  done; — it  is  natural  they  should  so  explain  the  word 
secret; — there  is  no  reason  to  consider  it  as  an  intentional  perversion. — 
In  these  commissions,  which  goto  foreign  countries, I  think  it  may  be 
hereafter  necessary  and  proper  to  throw  in  some  words  which  may  pre- 
vent such  a  misconception  as  naturally  seems  to  arise  from  our  own 
practice.  Arising  as  it  does  in  this  instance  from  natural  misapprehen- 
sion, it  does  not  impress  this  Court  with  any  suspicion:  it  is  clearly  an 
impression  existing  on  the  minds  of  all  parties. — Don  Martini,  the  sub- 
stitute for  Lord  Herbert,  complains  that  he  alone  was  not  admitted:  the 
notion  is  merely  taken  up  by  counsel  here,  that  he  objected  on  any  other 
ground.  Where  all  parties  act  under  this  natural  mistake,  it  is  not  ne- 
cessary thatl  should  consider  the  evidence  as  unduly  taken  and  vitiated, 
before  we  examine  that  evidence*. 

I  think  I  have  great  security  in  the  character  of  the  persons  who  pre- 
sided at  these  examinations;  and  from  the  nature  of  the  suit,  which  goer 
rather  to  the  adjudication  of  a  point  of  law,  than  of  a  question  of  fact. 

Looking  to  all  these  considerations,  I  cannot  say  that  the  depositions 
must  be  quashed  as  unfairly  taken:  I  think  this  evidence  may  serve  as 
the  basis  of  a  sound  judgment. 
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ARCHES  COURT  OF  CANTERBURY. 

BRISCO  v.. BRISCO.— p.  38.        '  X^:tcS. 

Coart  of  Appeal  on  an  appeal  from  a  grievance,  cannot  enforce  the  payment  of 

costs  incurred  in  the  inferior  court. 


CONSISTORY  COURT  OF  LONDON. 

JOHNSTON  V.  PARKER,  falsely  called  JOHNSTON— p.  39. 
A  marriage  solemnized  by  licence  in  1796  declared  null  and  void. 


ARCHES  COURT  OF  CANTERBURY. 

HAYES,  falsely  called  WATTS,  v.  WATTS p.  43. 

A  marriage  pronounced  null  after  a  cohabitation  of  eighteen  years. 


SULLIVAN  T.  OLDACRE,  falsely  called  SULLIVAN.— p.  45, 

Publication  of  the  banns  of  an  illegitimate  child,  by  the  surname  of  the  mother 

as  well  as  by  that  of  the  father,  held  to  be  valid. 


CONSISTORY  COURT  OF  LONDON. . 

Lady  HERBERT  v.  Lord  HERBERT p.  58.  y^j-j ^_ //. 

A  clandestine  marriage  between  an  Englishman  and  a  Sicilian  woman,  celebrated 
in  Sicily,  and  valid  by  the  laws  of  that  kingdom,  held  to  be  valid  also  in  £lng- 
land. 

This  suit  was  instituted  by  Lady  Herbert  y.  Lord  Herbert  for  the 
restitution  of  conjugal  rights. 
The  libel  consisted  of  eighteen  articles;  and  pleaded  in  substance** 

1.  That  Lord  Herbert,  a  bachelor,  and  aged  upwards  of  twenty-one 
years,  while  resident  at  Palermo,  in  Sicily,  in  the  months  of  June,  July, 
and  August,  1814,  paid  his  addresses  to  Lady  Herbert,  then  the  widow 
of  the  Prince  of  Butera,  aged  upwards  of  twenty-one  years,  and  that  they 
mutually  agreed  to  marry  each  other;  and  that  Lord  Herbert,  on  the 
17th  of  August,  1814,  wrotea  promise  of  marriage,  and  delivered  it  to 
Lady  Herbert. 

2.  Exhibited  the  promise  of  marriage. 

3.  That,  in  pursuance  of  such  contract,  the  parties  on  the  17th  of 
August,  1814,  were  married  according  to  the  rites  of  the  Holy  Roman 
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Catholic  Churchy  in  the  palace  of  Butera,  in  Palermo,  by  a  priest  of  the 
parish  of  St.  Nicholas,  of  Kalsa,  in  Palermo;  and  that  in  the  presence  of 
the  said  priest  they  expressed  their  own  free  accord  and  consent  to  be 
married;.and  the  priest  pronounced  them  to  be  lawful  husband  2^nd  wife 
in  the  presence  of  Michael  Fardelli  and  Francesco  Omorato,  who  at- 
tested the  same. 

4.  Exhibited  the  certificate  of  the  priest  of  the  celebration  of  the 
marriage. 

5.  That  the  parish  priest  gave  notice  to  the  archiepiscopal  Court  at 
Palermo  of  the  celebration  of  the  marriage,  and  that  such  notice  remains 
in  the  records  of  the  Court. 

6.  Exhibited  a  copy  of  the  registration  of  the  marriage;  and  the 
identity  of  the  parties.  • 

7.  The  consummation  of  the  marriage;  and  the  cohabitation  of  the 
parties  as  man  and  wife,  for  several  days  in  August,  1814. 

8.  That  by  the  laws  of  Sicily,  and  by  the  decree  of  the  Council  of 
Trent,  A.  D.  1563,  which  is  received  and  obeyed  as  law  at  Palermo, 
and  throughout  all  Sicily,  clandestine  marriages  are  held  to  be  good  and 
valid;  and  it  is  enacted  that  the  mutual  and  free  will  of  the  parties  con- 
tracting marriage,  expressed  in  the  presence  of  the  priest  of  the  parish 
in  which  one  oi  the  parties  resides,  and  in  the  presence  of  two  witnesses, 
is  sufficient  to  constitute  the  indissoluble  bond  of  matrimony; — and  that 
a  man  and  woman  thus  married  are  held  to  be  legally  upited  in  wedlock; 
and  that  this  is  well  known  to  the  judges,  advocates,  and  lawyers,  prac- 
tising in  the  Courts  of  Law,  at  Palermo, 'or  other  places  in  the  island 
and  kingdom  of  Sicily  of  (he  greatest  reputation  for  their  skill  and  know- 
ledge in  the  laws  of  that  country;  and  it  is  in  strict  conformity  with  the 
exposition  of  the  law  of  marriages  in  that  kingdom  as  laid  down  in  the 
writings  of  authors  of  the  greatest  eminence  and  authority  on  the  sub- 
ject 

9.  That  several  ordinances  promulgated  in  the  kingdom  of  Sicily 
affix  a  civil  punishment  on  persons  contracting  clandestine  marriages; 
and  render  the  husband,  if  of  noble  birth,  liable  to  imprisonment  for 
five  years  in  a  fortress,  and  the  wife  for  the  same  number  of  years  in  a 
convent: — ^but  these  ordinances  are  never  enforced  but  at  the  suit  of  the 
parents  or  guardians  of  parties  clandestinely  married;  and  it  is  the  gene- 
ral usage  of  the  king,  at  the  petition  of  the  parties,  to  remit  the  execu- 
tion of  the  law. 

10.  That  Lord  and  Lady  Herbert  having  mutually  agreed,  and  freely 
expressed  their  consent  to  be.  married,  and  having  been  pronounced  to  be 
husband  and  wife  by  the  priest  of  the  parish  in  which  they  resided,  in 
the  presence  of  two  witnesses,— are  lawful  husband  and  wife  according 
to  the  laws  of  Sicily,  and  are  so  known  to  be  by  the  advocates  and  others 
professing  the  law  in  Sicily,  and  that  this  is  in  strict  conformity  with 
the  law  of  marriages  in  that  kingdom, 

1 1.  That  the  Earl  of  Pembroke,  the  father  of  Lord  Herbert,  arriving 
in  Sicily  shortly  after  the  celebration  of  the  marriage,  presented  a  peti- 
tion to  the  king  praying  the  enforcement  of  the  law  against  clandestine 
marriages;  and  that  by  the  decree  of  the  court,  Lord  Herbert  was  on  the 
21st  of  Aug.  forcibly  separated  from  his  wife,  and  imprisoned  in  the 
fortress  of  Castlemare,  where  he  remained  till  the  15th  of  November 
following,  when  he  made  his  escape,  and  embarked  for  Genoa;— and 
that  Lady  Herbert  was  at  the  same  time  imprisoned  in  the  convent  of 
Stimati.    < 
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12.  That  during  Lord  Herbert's  imprisonment,  he  addressed  letters 
to  Lady  Herbert,  in  «vhich  he  called  her  his  wife,  and  expressed  the 
highest  love  and  affection  for  her,  and  fully  recognized  the  validity  of 
bis  marriage. 

13.  Exhibited  one  of  these  letters. 

14.  That  after  the  escape  of  Lord  Herbert,  Lady  Herbert  petitioned 
the  Court  for  her  release;  and  in  the  month  of  January,  1815,  the  pray- 
er of  her  petition  was  granted,  and  she  then  went  and  resided  for  a  short 
time  with  her  sister,  the  Duchess  of  San  Giovanni,  at  Naples;  and  after- 
wards proceeded  with  her  brother  (the  Duke  Laurino  de  Spinelli,)  to 
this  country,  where  she  arrived  in  March  last. 

15.  That,  notwithstanding  the  marriage.  Lord  Herbert  has  wholly 
withdrawn  himself  from  her  society. 

16  and  17.  Pleaded  the  jurisdiction  of  the  Court. 

18.  Prayed  that  the  validity  of  the  marriage  might  be  pronounced  for; 
and  Lord  Herbert  might  be  compelled  to  take  his  wife  home,  and  treat 
her  with  conjugal  affection,  and  condemned  in  the  costs  of  the  suit. 

In  support  of  this  libel  forty-eight  witnesses  were  examined,  who 
fully  proved  the  allegations  it  contained.  ^ 

JPhillimore  and  Lushingtonf  in  support  of  the  marriage. 

Arnold  and  Swabey^  contra. 

Argued  that  the  municipal  law  of  Sicily  having  authorized  a  separa- 
tion for  five  years^  it  was  impossible  for  the  Courts  of  this  country  to 
decree  a  sentence  of  restitution  of  conjugal  rights  till  that  period  had 
elapsed. 

Judgment. 

Sir  William  Scott. 

This  is  a  proceeding  for  the  restitution  of  conjugal  rights,  brought  by 
the  Dowager  Princess  of  Butera,  in  Sicily,  against  Lord  Herbert.  The 
parties  are  of  noble  birth,  and  of  elevated  station  in  their  respective 
countries.  They  were  both  of  age  at  the  time  of  the  marriage; — there 
was  no  incongruity  from  disparity  of  condition  or  gross  inequality  of 
age.     They  both  appear  personally,  and  not  by  their  guardian. 

It  appears  that  Lord  Herbert  was  in  Sicily  in  1814,  and  introduced 
into  the  family  of  the  Prince  of  Butera,  the  husband  of  this  lady;  whose 
house  vyras  much  frequented  by  the  English  nobility,  who  were  received 
there  with  great  kindness  and  hospitality.  The  Prince  of  Butera  died  in 
June  1814 — when  the  princess,  being  a  widow,  received  attentions  from 
Lord  Herbert  in  a  more  marked  and  visible  manner.  Her  sister  the 
Duchess  of  San  Giovanni,  speaks  to  receiving  Lord  Herbert  at  her  house, 
who  had  been  before  introduced  to  her  by  the  Princess  of  Butera,  and 
to  his  opening  his  arms  and  telling  her  that  he  was  entitled  to  embrace 
her,  as  he  was  going  to  marry  her  sister.  A  contract  of  marriage  was 
executed  by  him,  which  has  been  exhibited; — some  of  her  friends  ap- 
pear to  have  entertained  doubts  as  to  the  propriety  of  the  marriage,  in 
talking  with  her,  and  endeavouring  to  dissuade  her  from  it,  as  not  suit- 
able: to  whom  she  replied  that  that  was  a  question  for  herself  to  decide; 
that  she  had  a  right  to  determine  for  herself.  Lord  Herbert  continued 
in  intimacy  with  her,  and  communicated  to  the  friends  of  her  family 
his  intention  of  marrying  her.  The  fact  of  marriage  took  place  on  the 
17th  of  August; — it  certainly  was  not  conformable  to  the  regular  cere- 
monies of  that  country,  in  which,  as  in  most  other  countries  of  Europe, 
Bolemn  ceremonies  are  appointed.     The  parish  priest  was  sent  for  (it 
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appears  that  he  was  an  eminent  person  in  that  country);  two  servants  of 
the  family  were  present;  and  in  their  presence  Lord  and  Lady  Herbert 
taking  hold  of  eacji  other's  hands  declared  themselves  to  be  man  and 
wife.  This  is  said  to  be  unsolemn:  but  all  the  solemnities  which  can 
attend  an  unsolemn  marriage  were  observed.  It  was  followed  by  the 
registration  of  the  marriage:  and  nothing  was  left  undone  which  the  na- 
ture of  the  act  would  admit,  by  which  the  fact  of  marriage  could  be  es- 
tablished. 

The  facts  being  so  proved,  the  only  question  is  respecting  the  validity 
of  such  a  marriage, — whether  it  be  valid  according  to  the  law  of  Sicily, 
— it  being  an  established  principle  that  every  marriage  must  be  tried 
according  to  the  law  of  the  country  in  which  it  took  place: — this  is  ac- 
cording to  Xhe  jus  gentium:  whatever  the  regulations  may  be,  accor- 
ding to  which  the  marriage  has  been  had,  if  they  are  what  the  canonical 
law  of  the  foreign  country  supports,  the  canonical  law  of  this  country 
must  enforce  it 

.In  proof  of  this  witnesses  have  been  examined,  for  foreign  law  must 
be  established  by  professors  of  law  of  the  country; — the  law  must  be 
produced,  and  it  must  be  shown  to  be  the  existing  law  of  the  country  .(a) 
It  is  alleged  that  the  decree  of  the  (A)  Council  of  Trent  is  the  law  of  (c) 
Sicily,  by  which  the  presence  of  the  parish  priest  and  two  witnesses  are 
made  requisite  to  the  validity  of  a  marriage;  but  by  which  clandestine 
marriages,  though  illicit,  are  notwithstanding  valid  and  indissoluble. 
Four  professors  of  the  law  experienced  in  the  canonical  jurisprudence 
of  their  country  have  been  examined,  and  they  express  strongly  their 
opinion  as  to  the  law. — The  facts  are  too  clear  to  be  resisted:  a  com- 
munication took  place  between  the  parties  by  letters  from  each  other; 
they  corresponded  as  husband  and  wife;  there  is  a  letter  from  Lord 
Herbert  in  evidence,  couched  in  the  warmest  and  most  passionate  terms 
of  conjugal  affection;  cohabitation  had  taken  place  afterwards  till  the 
23d  of  August. 

There  is,  it  seems,  a  municipal  and  criminal  law  in  Sicily  which 
looks  with  a  jealous  eye  on  marriages  of  this  nature; — it  subjects  the 
parties  to  imprisonment,  the  husband  in  a  fortress,  the  wife  in  a  con- 
vent. The  seclusion  of  the  parties  from  each  other  is  a  consequence  of 
this:  but  its  immediate  operation  is  imprisonment;  the  law  does  not 
look  to  a  separation  a  mensa  et  toro. 

This  law  has  been  dormant  in  its  execution,  and  I  suppose  is  seldom 
resorted  to:  but  it  has  been  enforced  on  the  present  occasion  on  the  ap- 
plication of  the  Earl  of  Pembroke,  the  father  of  Lord  Herbert,  who  was 
much  dissatisfied  with  the  marriage.  Lord  Herbert  escaped  from  the 
fortress,  and  Lady  Herbert  was  afterwards  released  from  the  convent 

(rt)  The  Decrees  of  the  Council  of  Trent  were  received  and  adopted  in  Sicily 
by  an  ordinance  of  Philip  1I« 

{b)  Sess.  24.  c.  1. 
^  (f )  The  Council  of  Trent  distinctly  recognizes  the  validity  of  clandestine  mar- 
riages. Tamctsi  dubitandum  non  est  clandestina  matrimonia,  libero  cootrahen- 
tium  consensu  facta,  rata  et  vera  esse  matrimonia,  quamdiu  ea  ecclesia  irrita  noa 
fecit ;  et  proinde  jure  damnandi  sunt  illi,  ut  eos  sancta  synodus  anathemate  dam- 
nat,  qui  ea  vera  et  rata  esse  negant ;  quique  falsd  affirmant,  matrimonia,  k  filiis 
familias  sine  consensu  parentum  contracta,  irrita  esse  et  parentes  ea  rata  vel 
irrita facere  posse:  nihilominus  sancta  Dei  ecclesia  ex  justissimis  causis  ilia  semper 
detestata  est  atque  prohibuit.    Can.  et  Dec.  Con,  Trid,  Sess.  24.  c,  1. 
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on  giving  bail  to  appear  if  called  upon.     She  has  not  been  called  upon^ 
and  the  period  for  which  the  bail  was  given  has  almost  expired. 

Under  these  circumstances  the  Court  is  called  upon  by  the  counsel 
for  Lord  Herbert  not  to  pronounce  the  ordinary  sentence  of  the  law, 
but  to  pronounce  that  the  sentence  for  restitution  of  conjugal  rights 
shall  not  take  place  but  from  a  distant  day;  on  the  ground  of  this  muni- 
cipal law  of  Sicily,  which  would  enforce  a  separation  for  five  years,  I 
am  called  upon  to  inflict  a  penalty  by  the  criminal  law  of  this  country. 

It  is  admitted  that  there  is  no  precedent  for  this,  nor  is  there  any 
principle  on  which  it  can  be  contended  that  this  Court  should  form  a 
principle  of  criminal  law  from  a  foreign  country,  and  import  it  with  its 
own  jurisprudence.  At  whose  suit  too  is  this  to  be  done?  At  the  suit 
of  the  husband,  who  is  equally  involved  with  the  wife  in  the  offence, 
and  who,  by  his  counsel,  now  prays  that  his  wife,  in  virtue  of  this  law, 
may  be  debarred  from  his  cohabitation.  I  should  undertake  a  task,  to 
which  I  am  in  no  degree  competent  in  point  of  jurisdiction,  at  the 
suit  of  a  particeps  cHminis  to  put  in  force  a  law  almost  in  oblivion  in 
Sicily.  And  it  is  totally  out  of  the  question  in  this  case,  if  I  were  pos- 
sessed of  such  authority;  for  the  time  is  almost  elapsed. 

I  have  no  doubt  on  the  evidence  that  the  lady  is  the  lawful  wife  of 
Lord  Herbert,  and  that  he  is  bound  to  receive  her  in  that  character; 
and  I  direct  that  he  shall  take  her  home  and  treat  her  with  conjugal  af- 
fection, and  that  he  shall  certify  to  this  Court,  by  the  first  day  of 
Michaelmas  Term,  that  he  has  complied  with  this  requisition  of  the 
Court. 
» 

Costs  given  against  Lord  Herbert. 


PECULIARS'  COURT  OF  CANTERBURY. 

The  Office  of  the  Judge  promoted  by  WILSON  v.  M'MATH.— p.  67. 

The  right  of  an  incumbent,  to  preside  at  a  meeting  of  his  parishioners  in  vestry, 

established. 


PREROGATIVE  COURT  OF  CANTERBURY. 

I 

In  the  Goods  of  JOANNA  WILKINSON,  Deceased— p.  96. 

Per  Curiam. 

A  married  woman  has  taken  probate  without  the  consent  of  her  hus* 
band: — the  husband  is  now  consenting  to  its  being  revoked,  and  she 
brings  in  an  affidavit  that  she  has  not  intermeddled  with  the  effects. — 
I  shall  allow  the  probate  to  be  brought  in  and  revoked,  and  the  admin- 
iftration  with  the  will  annexed  to  be  granted  to  the  residuary  legatees. 
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ARCHES  COURT  OF  CANTERBURY. 

ROPER  V.  ROPER.— p.  97- 
Two  explanatory  articles,  in  a  responsive  allegation,  admitted. 


HALFORD  V.  HALFORD.—p.  98. 

An  exceptive  allegation  rejected. 


PREROGATIVE  COURT  OF  CANTERBURY. 

MUSTO  V.  SUTCLIFFE.— p.  104. 
Probate  granted  of  unfinished  instructions. 

JUDOMENT. 

Sir  John  Nicholl. 

In  this  case  Mr.  Sutcliffe  died  before  his  will  could  be  prepared; — 
the  instructions  are  set  up; — they  are  in  these  terms: — 

**  To  give  [a)  to  Mrs.  Sutcliffe  all  his  property  for  life;  and  after 
her  death,  to  give  one  thousand  five  hundred  pounds  to  be  divided 
equally  between  the  children  of  my  late  brother  Thomas  Sutcliffe,  of 
Bolton-Ie-Moor,  Yorkshire;  and  one  thousand  five  hundred  equally 
between  the  children  of  my  late  sister  Hannah,  the  wife  of  Charles 
Musto,  of  Shenfield,  in  the  county  of  Essex. 

<'  To  give,  bequeath,  and  demise,  unto  my  wife  Jane  Sutcliffe  all  my 
right,  title,  and  interest  in  that,  my  freehold  messuage  or  tenement 
in  which  I  now  live,  situate  on  the  north  side  of  New  Street,  Henley- 
upon-Thames,  in  the  county  of  Oxford;  and  to  her  heirs  and  assigns 
fo>  ever;  with  the  appurtenances  thereto  belonging." 
It  is  sufficiently  proved  that  the  person  who  received  these  instruc* 
tions  was  satisfied  with  the  intention  of  the  deceased,  and  used  all  rea- 
sonable diligence,  but  could  not  complete  them  before  the  deceased 
died; — ^this  would  not  invalidate  the  instrument; — it  would  have  the 
same  effect  as  if  it  had  been  completed,  provided  the  Court  be  satisfied 
that  volition  went  with  the  act, — and  that  there  was  sufficient  capacity. 
The  case  turns  on  the  proof  of  the  intention  at  the  time. — In  all  tes- 
tamentary  acts  in  the  last  stage  of  life,  the  Court  looks  with  vigilance 
and  jealousy  to  the  evidence  by  which  they  are  supported.     On  the  evi- 
dence of  the  drawer  alone  there  is  considerable  doubt  as  to  volition.     No 
more  is  proved  than  uniform  assent  on  the  part  of  the  deceased  to  the 
questions  put  to  him; — he  says  nothing  of  himself; — he  answers  **yea^' 
to  every  thing. — While  this  person  was  writing  down  the  instructions, 
Mrs.  Wi|r^lesworth,  a  female  friend  who  was  present,  asked  the  deceas- 
ed several  questions  to  which  he  did  not  attend  till  he  heard  her  ask 

(a)  There  were  several  erasures  and  interlineations  in  these  instructions :  the 
words  '*  five  hundred"  in  both  instances  were  iuterliued. 
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^^Do  you  know  thait  gentlemao?'' — The  deceased^  then  distinctly  an- 
swered, *^  Yes/'  as  he  had  also  in  like  manner  (the  witness  ^dds)  an* 
swered  very  distinctly  all  the  former  questions  that  had  been  put  to 
him.  ' 

If  the  case  rested  here,  and  there  was  no  other  fact,  and  the  question 
lay  between  these  instructions  and  an  intestacy,  the  Court  would  have 
great  difficulty  in  pronouncing  that  the  disposition  of  the  law  was  alter- 
ed:— there  is  nothing  beyond  mere  acquiescence. 

But  in  this  case  other  circumstances  release  me  from  that  difficulty; 
and  raise  strong  presumptions,  and  high  probabilities,  of  a  testamentary 
intention  and  capacity. 

The  deceased,  when  a  widower,  and  aged  about  fifty- fire,  married 
Mrs.  Osborn  who  was  about  thirty  or  thirty-one  years  of  age; — after- 
wards he  executed  a  will  by  which  he  cut  ofi*  his  wife  with  a  shilling: 
— this  was  evidently  a  will  of  resentment,  and  made  under  an  impres- 
sion of  unfounded  jealousy; — this  will  was  deposited  with  Mr.  Charles 
Musto  who  lived  in  the  county  of  Essex. — In  1804  the  deceased  went 
to  reside  at  Henley-on-Thames,  where  he  lived  till  his  death  on  most 
affectionate  terms  with  his  wife;  this  is  proved  not  merely  by  casual  ob- 
servers; but  by  those  who  were  extremely  intimate  with  them,  and  who 
have  established,  to  my  satisfaction,  that  they  were  <<  a  particularly 
happy  couple," 

These  are  strong  presumptions  that  he  did  not  intend  to  abide  by  the 
will  he  had  made  thirteen  years  ago; — his  declarations  are  to  the  same 
effect:->-he  builds  a  summer-house  at  considerable  expense;  declares  it 
is  for  her,  and  hopes  she  would  long  live  to  enjoy  it. — During  an  ill- 
ness he  had  a  year  before  his  death  he  said,  <<I  want  Nancy  to  write  to 
my  friends  in  Essex,  that  I  may  alter  my  afiairs,  aiKl  leave  them^more 
comfortable  for  her.'*  <* Nancy,  you  will  go  with  me  to  town  in  Oc- 
tober; and  then  we  will  alter  that  will  of  mine.''  His  wife  was  unable 
to  attend  him  at  that  time,  and  the  visit  w*as  postponed  till  the  follow- 
ing spring. — In  October  he  went  as  u^ual  to  London  to  receive  his  divi- 
dends, and  then  returned  to  Henley,  bringing  his  wife  presents  from 
London. 

These  circumstances  satisfy  me  that  he  fully  intended  to  make  a  new 
will,  and  provide  for  his  wife; — this  is  a  foundation  and  groundwork 
for  instructions;  it  is  more  favourable  than  an  insulated  transaction; 
there  are  also  some  favourable  circumstances  respecting  the  deceased's 
capacity.  He  had  been  ill  only  a  few  days: — he  was  not  exhausted  by 
a  long  and  painful  disorder; — at  the  time  of  giving  the  instructions  he 
sat  up  on  the  side  of  his  bed  wrapped  up  in  a  flannel  gown  with  his  feet 
on  bottles  of  hot  water  (as  the  witness  understood)  apparently  very  ill, 
but  not  so  ill  as  to  induce  the  person  who  took  the  instructions  to  think 
him  in  immediate  danger; — he  used  few  words,  but  the  efiect  of  this 
IS  taken  off  by  the  consideration  of  his  being  one  of  a  religious  persua- 
sion (a  Quaker)  the  members  of  which  use  few  words;  and  from  the 
nature  of  his  disorder,  which  was  a  cough  accompanied  by  depression 
and  lowness  of  spirits,  it  is  not  extraordinary  that  he  should  use  as 
few  words  as  possible: — it  does  not  appear  that  his  wife  was  at  all 
importunate;  and  it  is  something  to  the  advantage  of  that  proposition 
that  the  suggestion  did  not  originate  with  her,  but  with  Mrs.  Wiggles- 
worth. 

The  persons  who  were  present  are  very  respectable  persons;— then 
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is  no  appearance  of  a  conspiracy; — ^Ihc  account  they  give  presents  no 
inconsistenciea  or  incongruities  during  the  transaction: — when  he  was 
told  that  some  lady  had  come  to  see  him,  he  said,  <<  it  is  very  kind  in 
her;" — he  hears,  understands,  and  gives  rational  answers,  before  the 
Commencement  of  the  transaction; — he  seems  to  know  Mr.  Chapman 
immediately  on  his  entrance: — after  the  instructions  were  taken,  and 
while  Mr.  Chapman  was  reducing  them  into  writing,  Mrs.  "Wiggles- 
worth,  in  order  to  satisfy  herself  as  to  his  understanding,  asked  him 
if  he  knew  Mr.  Chapman.     **  Yes  sure,  child,"  was  his  reply. 

Exercising  therefore  all  caution  and  vigilance  in  examining  a  transac- 
tion of  this  kind,  I  am  bound  to  pronounce  for  the  paper. 

As  to  the  500/.  additional  to  the  1000/.  to  the  children  of  Thomas 
Sutcliffe  and  of  Hannah  Musto,  it  was  taken  down  in  the  presence  of 
the  deceased  by  the  directions  of  the  widow  though  without  any  im- 
mediate reference  to  the  deceased: — it  is  adverse  to  her  interest  alone; 
— she,  by  propounding  the  paper,  has  assented  to  it;  and,  therefore,  it 
must  be  taken  as  part  of  it. 

This  is  a  very  fit  case  for  the  expenses  to  be  paid  out  of  the  estate: 
indeed,  it  was  quite  necessary  that  the  case  should  be  brought  before 
the  Court. 


LEWIS  v.  LEWIS— p.  109. 

Instmctions  for  a  codicil,  giyen  to  a  third  person,  'who  was  to  transmit  them  to 

a  solicitor^  admitted  to  probate. 

« 

Judgment. 

Sia  JOBN  NiCHOLL. 

This  is  a  case  of  some  novelty,  and  perhaps  of  some  nicety;  and 
there  is  every  reason  why  the  Court  should  decline  to  decide  it  on  the 
admissjon  of  the  allegation. 

The  allegation  pleads, — 

First,  That  Elizabeth  Williams  died  on  the  16th  of  May  last,  having 
made  her  will,  dated  on  the  14th  of  April,  1818;  in  which  she  consti- 
tuted her  nephew  Griffith  George  Lewis,  Esq.  and  William  Stace^  Esq. 
executors. 

Secondly,  That  Griffith  Williams,  the  father  of  Elizabeth  Williams, 
the  testatrix,  by  his  will,  dated  Feb.  2,  1790,  amongst  other  legacies, 
bequeathed  certain  monies  in  the  public  funds  to  his  three  daughters, 
one  of  whom  was  the  deceased  in  this  cause,  in  the  following  words:— > 
<<  And  as  to  my  said  money  in  any  of  the  public  funds,  I  give  and  be- 
queath the  sdme  to  my  friend  Stephen  Remnant,  jun.,  Esq.  his  execu- 
tors, administrators,  and  assigns,  upon  trust  to  pay  the  interest  and  di- 
vidends thereof  to  and  among  my  said  three  daughters,  Elizabeth  Wil- 
liams, Ann  Williams,  and  Jane  Lewis,  during  their  lives,  for  their 
sole  and  separate  use,  and  independent  of  any  present  or  future  hus- 
band; and  in  case  of  the  death  of  any  of  my  said  daughters,  then  in 
trust  for  the  said  Stephen  Remnant,  his  executors,  administrators,  and 
assigns,  to  pay  and  transfer  the  third  part  or  share  of  such  daughter  so 
dying,  to  such  person  or  persons  as  she  shall  by  will  give  and  bequeath 
the  same:  but  it  is  my  will  and  desire  that  my  said  daughters,  or  either 
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of  thfem,  should  not  be  tt  liberty  to  dispose  of  their  share  of  the  prin- 
cipal of  such  money  during  their  lives.'' 

Thirdly,  That  Anne  Williams,  one  of  the  sisters,  died  in  February 
last,  having  made  her  will,  by  which  she  bequeathed  the  whole  of  her 
property  to  Elizabeth  Williams,  but  made  no  specified  dispositior^  of 
her  share  of  the  money  in  the  public  funds  to  which  she  was  entitled 
by  the  will  of  GrifBth  Williams;  and  that  the  said  Elizabeth  Williams 
gave  instructions  to  her  solicitor,  William  Preston  Morgan,  to  prepare 
her  will  for  her,  and  that  he  accordingly  did  so;  and  when  she  gave 
such  instructions,  she  expressed  herself  as  desirous  of  bequeathing  her 
Bhare  of  the  money  in  the  public  funds,  to  which  she  was  entitled  by 
the  will  of  Griffith  Williams,  as  well  as  the  share  of  her  deceased  sis« 
fer,  among  her  three  nieces,  Elizabeth  Anne  Tortoiseshell  Lewis,  Jane 
Pitcarn  Jones,  and  Anne  Georgiana  Martha  Lewis;  and  she  according- 
ly qoentioned  to  William  Preston  Morgan  that  those  two  shares  of  her- 
self and  his  sister  comprised  all  the  money  she  was  possessed  of  or  en- 
titled to  in  the  public  funds.  That  William  Preston  Morgan  thereupon 
requested  to  see  the  will  of  her  father:  but  she  declined  showing  the 
0ame,  and  said  it  was  unnecessary,  as  she  had  the  complete  disposal  of 
the  property." 

Fourthly,  <<  That  immediately  after  Elizabeth  Williams  had  executed 
her  will  on  the  14th  of  April,  1818,  it  was  by  her  desire  sealed  up  in 
an  envelope  by  William  Preston  Morgan,  who  delivered  the  same  to 
her;  and  that  some  time  afterwards  doubts  having  been  expressed  whe* 
ther  the  share  of  Anne  Williams  deceased  in  the  said  stock  would  pass 
by  her  will,  and  the  same  having  been  communicated  to  Elizabeth  WiU 
liams,  the  testatrix,  she  was  much  troubled  thereat;  and  for  some  time 
before,  and  particularly  during  the  last  eight  or  ten  days  before  her  de- 
cease, expressed  great  uneasiness  lest  her  own  will  might  occasion  any 
difficulty,  saying,  that  <she  wished  Mr.  Morgan  would  call,  that  he 
might  make  any  addition  or  alterations  that  were  necessary  in  her  said 
will,  to  prevent  the  possibility  of  any  question  arising  upon  it  as  to  the 
disposition  of  her  part  or  share,  as  well  as  the  share  bequeathed  to  her 
by  her  sister.'  That  the  deceased  frequently  made  such  declaration  to 
Griffith  George  Lewis,  and  other  of  her  friends  who  were  then  in  the 
house  with  her;  and  several  times  desired  the  said  Griffith  George  Lewis 
to  send  for  W^illiam  Preston  Morgan,  but  he  deferred  sending  for  him 
until  a  correspondence  which  had  taken  place  between  him  and  his  soli- 
citor, as  to  the  efiect  of  the  bequest  contamed  in  the  will  of  the  said 
Anne  Williams,  of  her  share  of  the  money  in  the  public  funds,  was 
concluded." 

These  circumstances  in  the  four  first  articles  leave  little  or  no  room 
to  doubt  that  it  was  the  intention  of  the  deceased  to  give  her  properly 
in  the  funds  to  her  nieces.  The  question  then  is  whether,  from  the 
facts  stated  in  the  subsequent  article,  she  has  done  sufficient  to  remove 
the  doubts  she  entertained  as  to  the  sufficiency  of  her  will; — the  paper 
was  not  produced  to  her,  nor  even  read  over  to  her. 

The  fifth  article  pleads  that  on  the  14th  of  May,  Elizabeth  Williams 
desired  her  nephew  Griffith  George  Lewis,  who  was  then  in  her  bed- 
room, to  take  her  will  out  of  a  drawer  in  the  said  bedroom,  and  **  to 
send  for  William  Preston  Morj^an,  and  deliver  it  to  him,  and  desire 
him  to  make  what  addition  thereto  he  might  think  necessary  for  the 
purpose  of  preventing  any  question  or  litigation  arising  respecting  har 
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said  monies  in  the  public  funds;''  and  that  the  next  morning,  finding 
the  deceased  very  unwell,  he  went  to  the  house  of  William  Preston 
Morgan,  and  delivered  him  the  message,  and  desired  htm  to  call  on  the 
deceased. 

On  the  following  day  Morgan  called;  the  deceased  was  asleep, — ^but 
the  will  was  delivered  to  him  by  her  nephew; — in  consequence  of  his 
directions,  a  codicil  was  prepared.  Morgan  carried  it  for  execution; — 
the  deceased  was  in  a  stupor,  and  died  on  the  following  morning  with- 
out any  act  of  execution. 

There  have  been  many  cases  in  which  instructions  received  from  the 
party  deceased,  but  not  reduced,  into  writing  in  his  presence,  nor  read 
over  to  him,  have  been  pronounced  for  on  clear  proof  of  the  intention: 
—but  I  believe  in  all  these  cases  the  instructions  have  been  given  to  the 
drawer  by  the  deceased; — here  they  were  not  given  by  the  deceased, 
but  by  him  to  a  third  person,  that  however  a  credible  person,  and*one 
whose  interest  it  was  to  maintain  an  opposite  opinion,  for  he  would  be 
entitled  himself  to  a  share  of  that  residue  which  purports  to  be  given 
by  the  paper  in  question  to  the  three  nieces;  the  evidence,  therefore, 
will  come  recommended  by  the  circumstance  of  its  being  adverse  to  his 
own  interest. 

If  the  deceased  had  merely  told  Morgan  to  prepare  such  an  instru- 
ment as  would  carry  her  intentions  into  effect,  there  can  be  no  doubt 
but  that  the  case  would  come  under  several  decisions  of  this  Court 

The  question  then  is  whether  there  is  any  rule  of  law  that  instruct 
tions  which  pass  through  the  medium  of  a  third  person  should  not  be 
admitted  to  probate,  though  no  question  arises  on  the  credit  due  to  the 
witness,  or  of  the  intention  of  the  deceased.  The  Court  undoubtedly, 
in  such  a  case,  would  be  doubly  on  its  guard:  but  I  have  yet  to  learn 
that  it  is  essentially  and  absolutely  necessary  that  the  instructions  should 
come  from  the  testator  to  the  person  who  is  to  prepare  the  instrument. 
Here  the  instructions  are  recommended  also  by  the  additional  conside- 
ration that  the  codicil  was  not  to  alter  the  will,  but  was  supplementary 
to  it,  and  explanatoryof  it,  and  with  the  express  object  of  removing 
doubts  that  might  be  technically  raised  as  to  forms.  If  all  these  cir-. 
cumstances  can  be  proved,  I  shall  on  principle  be  rather  at  a  loss  to 
know  what  further  demands  the  law  can  make  in  order  to  induce  the 
Court  to  pronounce  against  the  validity  of  this  instrument. 

Allegation  admitted. 

Judgment. 

Sir  John  Nicholl. 

When  the  allegation  in  this  case  was  admitted,  the  Court  expressed 
an  opinion,  that  if  the  facts  should  be  proved,  the  codicil  would  be  va- 
lid. I  have  since  revised  the  arguments  and  my  opinion,  and  I  see  no 
reason  to  alter  the  latter.  The  only  question  is,  whether  the  facts  arc 
so  proved  as  to  establish  the  truth  of  the  allejj;ation.  The  cases  advert- 
ed to  are  those  in  which  doubt  was  entertained  as  to  facts,  but  not  as  to 
principle;  cases  in  which  the  Court  could  not  safely  rely  on  the  memory 
of  the  person  who  was  examined. 

If  the  instructions  were  given  by  the  deceased,  and  those  instructions 
were  reduced  into  writing  during  his  lifetime,  and  sudden  death  inter- 
Tened  to  prevent  the  due  execution  of  the  will,  I  know  of  no  rule  of 


3  Phillihobe.  109.  373 

law  to  exclude  those  instructions  from  probate«  because  they  were  re- 
duced into  writing  by  a  third  person.  I  Bee,  therefore,  no  ground  to 
alter  my  opinion. 

On  the  factSy  there  is  no  doubt  but  that  the  deceased  intended  to  leave 
her  property  in  the  funds  to  her  nieces.  The  only  reason  which  ren- 
dered the  codicil  necessary  was,  whether  the  words  of  the  wilt  would 
give  effect  to  this  intention.  The  nature  of  the  doubts  were  well  known 
to  the  deceased,  and  clearly  expressed  by  her:  she  discussed  them  with 
her  solicitor,  Mr.  Morgan.  All  she  had  to  do  was  to  make  a  codicil  to 
remove  all  doubts  as  to  the  construction  of  her  will,  there  being  none 
as  to  her  intention. 

The  question  is,  whether  she  gave  instructions  for  the  preparation  of 
such  a  codicil?  The  executor  in  this  case  gives  evidence  against  his  in- 
terest; for  if  the  property  should  not  pass  by  the  will,  he  would  be  a 
par^  in  the  distribution  of  it; — there  is  every  reason  to  receive  his  evi- 
dence with  perfect  reliance: — his  examination  on  the  fifth  article  shows 
that  he  had  in  effect  received  instructions  and  directions  for  preparing 
the  codicil — ^The  manner  in  which  this  was  to  be  done  he  alone  could 
decide. — This  is  as  perfect  a  direction  as  if  she  herself  had  dictated  the 
words.  This  I  consider  as  full  proof  of  instructions; — but  it  does  not 
rest  here.  A  young  Indy  was  present  who  heard  this,  and  confirms  it. 
The  Court  is  extremely  jealous  where  the  drawer  does  receive  the  in- 
structions himself,  lest  he  should  mistake  or  contravene  the  meaning  of 
theni.  Here  there  is  no  difficulty  of  that  sort  Her  anxiety  is  clear, 
and  there  is  no  appearance  of  contrivance.  Mr.  Lewis  directs  the  soli- 
citor to  come  there;  on  his  arrival,  the  testatrix  is  not  in  a  state  to  see 
him,  she  having  fallen  into  a  doze.  The  whole  conduct  of  the  party 
shows  that  the  instructions  were  thought  to  have  been  finally  ^iven; — 
they  were  written  fair  at  the  bottom  of  the  will  itself,  under  circum- 
stances in  which  it  was  proper  and  regular  so  to  do.  The  deceased  her- 
self considered  that  she  had  given  final  instructions; — she  was  anxious 
that  Mr.  Morgan  should  bring  the  instrument  for  her  signature,  being 
afraid  that  she  should  be  too  late  to  sign  it  at  all.  Where  an  instrument 
is  not  read  over  to  the  deceased,  the  Court  is  vigilant  for  fear  of  mistake 
or  imposition.  Here  there  was  no  neglect,  and  there  could  be  no 
imposition.  The  solicitor  attended  to  have  it  read  over,  and  executed: 
but  was  prevented  from  seeing  the  deceased  on  account  of  her  incapacit3^ 

It  is  most  clearly  and  satisfactorily  proved  that  the  deceased  gave  the 
instructions,  and  that  the  codicil  was  reduced  into  writing  during  her 
life.  It  is  as  valid,  therefore,  as  if  it  had  been  absolutely  executed  by 
her^  and  I  pronounce  for  it* 


GRANT  V.  LESLIE— p.  116. 

An  executor  according  to  the  tenor,  entitled  to  be  joined  in  the  probate  with  the  6,'32^. 

lurviving  executor  of  a  wife. 

• 

Judgment. 

Sir  John  Ntcholl. 

Lord  Newark,  the  deceased  in  this  case,  leaves  four  codicils;  by  the 
last  he  appoints  his  nephew  residuary  legatee.  His  personal  property 
amounted  to  37,000/.  |  the  legacies  to  1400/.     Charles  Grant  and  Alex- 
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•nder  Thompson,  two  of  the  exeeutors,  took  probate,  and  possened 

themselves  of  the  property:  but  Alexander  Thompson  is  since  dead. 
Mr.  Leslie  claims  now  to  be  executor  according  to  the  tenor.  The 
question  is,  whether  he  is  entitled  to  be  joined  in  the  probate,  with  an 
executor  expressly  appointed. 

It  has  been  hardly  denied  in  argument,  that  if  it  was  the  clear  inten- 
tion of  the  deceased  to  appoint  an  executor  according  to  the  tenor,  it  is 
within  the  competency  of  the  Court  to  grant  probate  to  him.  The  dis- 
tinction attempted  is  not  founded  on  solid  principle.  Why  is  any  per- 
son allowed  to  be  an  executor  according  to  the  tenor?  Because  itisthe 
intention  of  the  testator  that  he  shall  take  the  management  of  his  pro- 
perty after  his  death.  Undoubtedly,  where  there  is  an  express  ap- 
pointment of  an  executor,  it  is  less  probable  that  there  should  be  an  in- 
direct appointment  to  the  same  office.  Still,  if  the  thing  is  clear,  if  a 
testator  by  codicil  should  say,  ''1  direct  A.  B.  to  join  in  collecting  my 
property,  and  paying  my  legacies,"  it  can  scarcely  be  denied  that  a  per- 
son so  distinctly  appointed  must  be  considered  as  an  executor.  Tbe 
authority  from  Wentworth,  Wentworth's  Executor,  Pa.  IV.  s.  4.  p.  230, 
is  clearly  to  this  effect. 

I  have  caused  inquiry  to  be  made  at  the  office,  and  I  find  there  is  do 
rule  of  practice  which  should  exclude  a  person  so  appointed. 

In  Collard  v.  Smithy  Prerog.  175^9,  I  see  from  my  note  that  the 
Court  said,  <<  this  will  is  so  worded  that  it  is  hardly  possible  to  unde^ 
stand  it.  Three  persons  are  nanted  in  trust;  the  question  is  whether 
the  son  is  to  join  with  them;  the  best  way  is  to  join  him  with  the  other 
three;"  and  I  take  it  in  this  case  the  Court  granted  probate  to  an  execu- 
tor not  named,  together  with  three  that  were  named. 

In  Powell  V.  Stratfordy  Prerog.  1S03,  the  wife  was  expressly  named 
as  executrix.  Lord  Uenniker  was  to  assist  her:  but  he  was  not  called 
an  executor;  the  Court  said  he  might  be  so  according  to  the  tenor. 

Hence,  I  think,  that  if  the  deceased  intended  to  join  this  person  in 
the  management,  the  Court  is  to  join  him  in  the  probate. 

The  second  point  is,  whether  Mr.  Leslie  is  an  executor  in  the  terms 
of  this  codicil  according  to  the  tenor. 

The  codicil  is  dated  on  the  25lh  of  March,  181S.  Mr.  Leslie  was 
then  on  the  point  of  attaining  twenty-one  years  of  age.  The  words  are, 
"  I  appoint  my  nephew  Shirley  Conyers  Leslie  my  residuary  legatee  to 
discharge  all  lawful  demands  against  my  will  and  codicils  signed  of  dif- 
ferent dates." 

It  is  a  separate  codicil; — no  other  person  is  the  object  of  it  It  is  al- 
leged in  the  act  of  Court  that  this  is  a  re-appointment  of  a  residuary 
legatee:  but  it  is  not  so.  He  was  appointed  residuary  legatee  when  a 
minor  by  the  will.  The  words  ** residuary  legatee"  are  only  descrip- 
tive. The  remaining  words  express  the  real  object  of  the  codicil,  "I 
appoint  my  nephew  to  discharge  all  lawful  demands."  To  discharge 
lawful  demands  is  the  very  office  of  an  executor,  more  especially  to  pay 
debts. 

Supposing  it  doubtful,  what  were  the  intenlions  of  the  deceased;— 
where  the  expressions  apply  to  the  residuary  legatee,  the  Court  must 
willingly  admit  him,  because  he  has  the  greatest  interest  in  the  proper 
management  of  the  estate.  Assuming  the  meaning  to  be  doubtful,  I 
cannot  accede  to  the  argument  that  the  Court  is  not  to  take  into  its  con- 
sideration  tbe  convenience  and  advantage  which  will  be  deriyed  to  thi^ 
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estate.  I  have  heard  no  inconvenience  stated  in  case  he  should  be  join* 
ed  to  Mr.  Grant.  I  must  presume  Mr.  Grant  will  do  what  he  says  ha 
will  do;  namely,  proceed  against  the  representatives  of  the  other  ex- 
ecutor, who  ha»  died.  Suppose  he  should  alter  his  mind,  then  there 
nvould  be  great  disadvantage  to  the  residuary  legatee:  but  if  the  residu- 
ary  legatee  is  joined  with  him,  then  he  can  take  care  to  proceed  against 
Mr.  Thompson's  estate.  There  is  no  inconvenience  one  way,  there  is 
the  other  way.  I  shall  do  what  my  predecessor  did  in  a  similar  case. 
I  feel  myself  authorised  to  grant  a  joint  probate.  I  think  it  was  the  in- 
tention of  the  deceased  that  Mr.  Leslie  should  be  joined  in  the  executor- 
ship: but  if  this  be  doubtful,  1  think  there  is  good  reason  for  granting  a 
joint  probate;  and  I  shall  grant  it. 

On  the  question  of  costs. 

JP^  Curiam. 

1  think  that  the  expenses  of  both  sides  must  be  paid  out  of  the  estate. 
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AUSTEN  V.  DUGGER.— p.  120. 
Brawling  proved* 
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LOXLEY  v.  JACKSON.— p.  126. 

When  a  will  is  not  found  on  the  death  of  a  testator,  the  presamption  of  law  is,  thai 

it  has  been  destroyed  by  him. 

JXTDOMENT. 

Sir  John  Nicholl.  * 

The  deceased  made  a  will  in  1809,  and  left  every  thing  to  Mr.  Jack- 
son except  two  small  legacies; — he  was  the  sole  executor;  the  will  was 
deposited  in  his  hands  where  it  remained  till  after  the  death  of  the  tes- 
tator.—Another  will  is  stated  to  have  been  made  on  the  28th  of  Decern* 
ber,  1816,  giving  considerable  part  of  the  property  to  Mr.  Loxley's 
family,  who  were  next  of  kin.  Mr.  Jackson  is  residuary  legatee  and 
one  of  the  executors.  This  latter  will  was  in  the  custody  of  the  de- 
ceased, but  is  not  produced; — a  draft  of  it  is  propounded. 

The  question  is  whether  it  is  proved  by  Loxley  that  the  will  was  not 
destroyed  l)y  the  testatrix  or  that  it  has  been  destroyed  since  her  death. 
The  presumption  of  law  is,  that  she  herself  destroyed  it  animo  revo^ 
candi; — the  law  does  not  presume  fraud; — the  burthen  of  proof  is  on 
Mr.  Loxley;  he  has  charged  Mr.  Jackson  with  the  spoliation  of  the 
will: — and  the  question  is,  whether  it  has  been  destroyed  or  suppressed 
without  the  privily  of  the  testatrix. 

Sarah  Thompson  is  the  deceased; — the  parties  are  her  nephews  and 
nieces; — the  property  amounted  to  4000/.; — the  husband  was  an  engra- 
Ter; — ^she  took  into  partnership  Mr.  Jackson,  who  had  been  first  an  ap- 
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prentice,  and  afterwards  foreman.  In  1808  Jackson  married  the  dangh« 
ler  of  her  first  husband; — in  June,  1809,  the  first  will  was  made: — there 
was  no  mention  of  this  daughter  in  the  first  will;  but  it  contained  expres- 
sions of  the  greatest  regard  and  fullest  confidence  in  Mr.  Jackson*  Mrs* 
Thompson  retires  from  business;  and  in  1813,  Mrs.  Jackson  dies  with* 
out  issue; — no  alteration  in  consequence  of  that  event  is  made  in  the 
will  of  1809;  it  remains  in  full  force  till  1816.  In  1816  the  deceased 
entertained  a  suspicion  that  Mr.  Jackson  had  formed  an  illicit  connectioa 
with  a  maid  servant;  in  consequence  of  this  he  was  lowered  in  her  re- 
gard; but  she  does  not,  therefore,  give  him  up; — she  selects  hira  to  ac- 
company her  to  Harrogate  in  the  autumn; — it  is  suggested  that  about 
this  time  the  deceased  wrote  a  testamentary  paper;  but  this  is  founded 
on  such  loose  circum^anees  that  it  appears  to  be  mere  conjecture.  She 
does  however,  secretly  and  without  the  privity  of  Jackson,  procure 
Walts  to  make  a  new  will  for  her  towards  the  end  of  the  year;— she 
signs  the  draft  of  it  in  November,  and  on  the  8th  of  December  executes 
the  will: — tliese  facts  are  clearly  ascertained; — it  is  unnecessary  to  advert 
to  the  depositions; — the  instrument  was  left  in  the  possession  of  the  de- 
ceased, and  deposited  in  a  blue  box: — the  box  was  deposited  in  the 
closet  of  her  room,  and  remained  in  that  closet  till  after  her  death. 

The  questions  are,  whether  the  deceased  is  proved  negatively  to  have 
been  unable  to  destroy  the  will  herself,  or  whether  Jackson  had  access 
to  it  during  her  lifetime,  or  had  possession  of  it  after  her  death.  The 
principal  witness  is  Elizabeth  Washingham,  who  has  released  her  legacy 
under  the  will; — she  has  been  examined  by  both  sides; — her  impression 
is  that  it  was  in  the  blue  box  at  the  deceased's  death.  It  is  necessary  to 
examine  the  grounds  of  this  opinion: — she  went  to  live  with  the  deceased 
on  the  3d  of  January,  1815,  and  continued  her  servant  till  her  death; 
she  states  on  her  examination,  <Uhat  on  the  evening  after  Mr.  Watts 
had  left  the  deceased,  she  told  the  depohent  that  she  had  been  making 
her  will;  and  that  to  prevent  mistakes,  and  that  the  deponent  might  not 
have  any  trouble  in  getting  it,  she  had  left  her  3.0/. ;  and  she  said  she 
was  sure  that  Mr.  Jackson  would  see  her  righted;  and  that  at  the  time 
she  told  her  of  the  30/.  she  enjoined  the  deponent,  the  moment  the  breath 
was  out  of  her  body,  to  take  the  will  to  Mr.  Watts,  and  deliver  it  to 
him;  that  on  the  same  evening,  seeing  the  will  lying  upon  the  top  of  a 
low  chest  of  drawers  wrapped  up,  and  fastened  in  a  cover  with  three 
seals,  she  asked  her  mistress  if  it  should  not  foe  put  away,  who  then  de- 
sired the  deponent  to  put  it  into  a  drawer  of  the  chest  of  drawers;  that 
after  it  had  remained  there  about  a  week  she  asked  her  mistress  if  it  had 
not  better  be  put  in  some  more  secure  place;  and  she  desired  her  to 
hring  a  small  box  covered  with  blue  leather  in  which  she  always  kept 
some  pipers;  that  the  box  stood  on  a  shelf  in  the  cupboard  in  the  de- 
ceased's bed-chamber,  in  which  at  that  time  she  chiefly  staid;  that  after 
she  had  fetched  the  box  the  deceased  desired  her  to  get  the  key  (which 
was  in  a  little  drawer)  and  open  it,  which  she  did,  and  put  the  will  into 
it,  locked  it  again,  and  put  the  key  into  the  little  drawer;  and  then,  by 
her  mistress's  desire,  pat  the  box  again  into  its  place  in  the  cupboard;— 
that  whilst  the  deceased  kept  in  her  bed  room  such  cupboard  was  seldom 
locked;  but  when  she  did  not  keep  her  bed-room  it  was  generally  locki^, 
and  either  the  deceased  or  the  deponent  then  had  the  key; — when  she 
replaced  the  box,  she  put  on  the  top  of  it  five  small  pictures,  wrapped 
up  in  a  newspaper,  and  a  pair  of  silver  branches  that  belonged  to  some 
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eandlesticks  also  rested  on  it;  and  the  aaid  blue  box  never,  to  her 

knowledge,  was  afterwards  moved  after  so  replaced  by  her  as  before  d^ 

posed,  during  the  deceased's  lifetime;  and  after  her  death  the  deponent 

saw  the  newspaper  parcel  with  the  five  pictures,  and  the  silver  branches, 

resting  and  lying  on  the  said  box  apparently  in  the  precise  position  in 

which  she  had  before  placed  thetn.     Wherefore  she  does  verily  believe 

that  the  said  will  was  therein  at  the  time  the  deceased  died;  for  if  the 

deceased  had  taken  it  out,  she  thinks  she  must  have  known  it,  asnoper^ 

son  but  her  mistress  and  herself  ever  went  to  that  cupboard.     That  ia 

the  course  of  the  last  week  of  the  deceased's  life  she  asked  her  if  she 

should  write  to  any  of  the  family  of  Mr.  Loxley ;  and  the  deceased  said^ 

'*  No;  "—that  on  the  day  after  the  deceased's  death,  Mr.  Jackson  asked 

the  deponent  for  the  key  of  the  cupboard,  in  the  deceased's  bedchamber, 

wherein  the  blue  box  was,  and  the  deponent  unlocked  the  cupboard  ia 

his  presence,  Mr.  Jackson  removed  the  pictures  and  silver  branches, 

and  then  took  out  the  blue  box  in  which  the  deponent  believes  the  will 

of  the  deceased,  made  by  Mr.  Watts,  then  was; — she  then  told  him  that 

the  will  was  in  the  box,  and  that  the  deceased  had  directed  her  to  take 

it  to  Mr.  Watts  the  moment  the  breath  was  out  of  her  body;  and  that 

she  was  desirous  of  performing  her  mistress's  request,  and  told  Mr. 

Jackson  so,  who  said,  ^  What  have  I  to  do  with  Mr.  Watts  ?     I  shall 

employ  the  person  who  used  to  do  business  for  your  mistress;'  and  Mr. 

Jackson  delivered  the  blue  box  together  with  a  tin  box,  a  red  trunk, 

and  a  writing  desk  belonging  to  the  deceased,  to  a  Mr«  Downe,  who  took 

them  all  away  with  him  in  a  hackney  coach." 

In  answer  to  an  interrogatory  this  witness  says,  ^'  The  deceased  could 
BO  doubt  have  had  access  to  the  box  in  which  the  will  of  December 
was  deposited,  but  had  not  to  the  respondent's  knowledge; — that  tho 
blue  box  was  locked  when  removed  by  Mr.  Downe;  that  the  key  waa 
in  the  drawer  of  the  deceased's  dressing  table  at  the  time." 
Thus  stand  the  facts  on  this  evidence. 

The  first  point  is  the  inability  ofMhe  deceased  to  destroy  the  wilL 
Washingham  has  a  strong  impression  that  the  will  remained  in  the  blue 
box:  but  she  does  not  suggest  that  the  deceased,  after  the  28th  of  De- 
cember, made  any  reference  to  it  as  a  will  in  existence; — the  injunction 
to  carry  it  to  Watts  is  not  renewed: — there  is  no  recognition  either  di- 
rectly or  indirectly  of  its  being  in  ex>tence.  On  the  other  hand  the 
deceased  lived  fur  nearly  three  months  with  the  will  in  the  closet  to 
which  she  had  access  without  the  knowledge  of  any  person: — is  there 
any  probability  that  she  should  have  secretly  destroyed  the  will  ?  If 
she  wished  to  destroy  it,  she  would  naturally  replace  the  things  in  the 
state  they  were  before.  As  to  her  bodily  incapacity,  when  I  find  that, 
within  a  fortnight  of  her  death,  she  is  able  to  go  from  Kennington  to 
to  the  Bank,  and  other  places,  it  would  require  more  satisfactory  evi- 
dence than  Washingham's  to  convince  me  of  it.  Add  to  this: — Mr* 
Spencer's  evidence  renders  it  not  improbable  that  she  should  have  de- 
stroyed the  will.  He  says,  <<  that  the  deceased,  frequently  expressed 
great  uneasiness  to  him  at  the  conduct  of  Walter  Jackson  who  had 
formed  an  illicit  intercourse  with  his  female  servant,  and  expressed  her 
fears  lest  he  should  marry  her:  but  that  in  January,  1817,  Walter  Jack- 
son requested  the  deponent,  as  a  frii^nd,  to  go  to  Burnham  and  discharge 
hia servant  Mary,  the  person  of  whom  the  deceased  had  complained, 
but  did  not  explain  his  motives  for  so  doing.  The  deponent  discharged 
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the  servant;  and  a  short  time  afterwards,  that  is,  the  end  of  January  or 
beginning  of  February,  1817,  being  with  the  deceased  who  was  then 
ill,  she  was  regretting  to  him  not  being  able  to  go  to  see  her  son  (as 
she  always  called  Walter  Jackson)  and  on  the  deponent's  asking  her 
why,  she  said  on  account  of  that  woman  who  is  there  of  whom  1  have 
often  spoken  to  you.  I  cannot  go  whilst  she  is  there.  The  deponent 
told  her  that  all  her  objections  on  that  head  were  removed;  for  that  she, 
meaning  the  aforesaid  Mary,  had  left  the  house  long  before;  and  the 
deceased  expressed  the  greatest  pleasure  and  satisfaction  at  that  event, 
and  told  the  deponent  he  had  made  her  quite  happy  by  the  communica- 
tion. 

Other  witnesses,  not  less  than  seven,  speak  to  the  communication 
made  by  Spencer  of  the  removal  of  the  female  servant.  Some  place  it 
earlier  than  this  will; — three  of  them  differ  as  to  time; — where  they 
differ  as  to  time  the  Court  cannot  rely  on  their  fixing  it,  as  they  assign 
no  particular  reason  for  fixing  it  at  any  time.  It  is  said  this  period  is 
so  important  that  Jackson  should  have  been  able  to  fix  it  with  certain* 
ty; — but  he  had  no  reason  to  expect  contrariety  of  evidence,  and  Lox- 
le}' did  not  counterplead  the  fact; — but  taking  the  fact  the  oilier  way 
that  the  communication  was  previous  to  the  will,  still  beltig  satisfied 
that  Jackson  had  discharged  the  woman,  it  is  not  inconsistent  with  the 
ordinary  movements  of  the  human  mind  that  she  might  have  reverted 
to  her  original  regard  for  him. 

Spencer  had  several  interviews  with  the  deceased  in  March:  he  speaks 
to  the  warmth  of  her  feeling,  and  to  the  relief  of  her  mind  at  learning 
that  Jackson  had  broken  off  the  connection  with  the  servant.  She  told 
him  ^^she  could  not  rest  in  her  bed,  or  be  easy  in  her  bed,  till  she  had 
done  something.  He  believes  these  were  her  very  words:  she  did  not 
say  she  had  destroyed  a  will,  or  some  other  act  prejudicial  to  Walter 
Jackson:  but  she  said  that  things  were  now  as  they  had  been  before,  and 
that  she  was  perfectly  happy." 

These  declarations,  and  her. saying  that  things  were  as  they  had  been 
before,  coupled  with  her  unwillingness  to  say  any  thing  of  the  will, 
and  her  attachment  to  Jackson,  make  the  Court  think  that  Spencer  is 
correct  in  supposing  that  she  continued  her  confidence  to  Jackson.  He 
is  the  only  person  she  wishes  to  be  sent  for  during  her  last  illne8s;^.-the 
probability  of  (he  fact  is  strong  that  the  presumption  of  law  draws  the 
right  conclusion. 

The  burthen  of  proof  is  on  the  other  party: — is  there  any  evidence 
that  Jackson  destroyed  the  will  in  the  deceased's  life  time  ?  It  is  not 
suggested  that  he  had  any  access  to  it  at  that  period,  or  any  knowledge 
even  of  its  existence.  If  the  case  rested  here,  and  immediately  after 
her  death  her  repositories  had  been  opened,  I  should  have  had  no  dif« 
ficulty  in  deciding  it. 

There  is,  however,  the  important  fact  that  Jackson  having  been  told 
the  will  was  in  the  blue  box,  thought  proper  to  remove  it;— -his  conduct 
in  this  respect  was  imprudent  and  unguarded,  to  say  the  least  of  it.  It 
is  my  duty  for  the  interests  of  justice,  and  the  security  of  testamentary 
instruments,  to  hold  that  when  persons  undertake  to  do  this,  they  sub- 
ject themselves  to  strong  presumptions  against  their  conduct:  but  fortu- 
nately Mr.  Jackson  has  been  able  to  prove  the  charge  of  spoilation  un- 
founded;— the  blue  box  was  placed  in  Mr.  Downe's  hands;  thtt  key 
was  in  the  hands  of  Washingham. 
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Mr.  Downe  has  been  examined ;-^he  delivered  the  box  to  his  wife  to 
be  locked  up.  Mrs.  Downe  proves  the  receipt  of  it; — she  went  to  mar- 
ket, and  returned  home,  and  found  the  solicitor  and  Mr.  Jackson.  The 
solicitor  proves  it  was  unlocked  in  his  presence.  This  forms  a  com- 
plete  chain  of  evidence  directly  proving  that,  notwithstanding  Wash- 
iogham's  impression,  the  box  did  not  contain  the  will.  From  these 
circumstances  added  to  the  consideration  that  she  did  not  mean  to  die 
intestatCy-^I  am  satisfied  the  box  did  not  contain  the  will  at  the  time  of 
the  deceased's  death. 

The  presumption  is,  that  she  destroyed  it  with  the  intention  of  re- 
viving her  former  will;  and  I  direct  the  probate  of  that  will  to  be  again 
given  out  of  the  registry. 


PRISWELL  V.  MOORE.— p.  135. 

A  will  without  date  or  signature  established. 

Residuary  legatees  for  life  taking  administration  with  the  will  annexed  called 
upon  to  give  some  security. 

Judgment. 
Sir  John  Nicholl. 

Thomas  Matthew  Field  the  deceased  died  in  May,  1818;  the  paper 
propounded  is  entirely  in  his  handwriting. 

'<  Be  it  known  to  those  whom  it  may  concern  that  I,  Thomas  Mat- 
thew Field,  now  living  at  No.  93  Wimpole  Street,  near  Oxford 
Chapel,  being  of  sound  mind,  and  revoking  all  former  wills,  being 
induced  by  prudential  motives  and  the  consideration  of  the  uncer- 
tainty of  human  life  to  make  such  a  distribution  of  whatever  worldly 
property  that  may  appertain  to  me  at  the  time  of  my  decease,  as  to 
prevent  any  litigation  concerning  the  same.  With  this  intent  I  have 
annexed  a  catalogue  of  my  furniture,  cloathing  and  household  requi- 
sites, which,  with  my  leasehold  premises,  and  property  in  the  public 
funds,  will  comprehend  nearly  the  whole  of  my  worldly  possessions; 
and  which  it  is  my  desire  to  dispose  of  in  the  following  manner. 
Imprimis. — I  have  appointed  Mrs.  Mary  Moore,  and  Mrs.  Dodwell, 
DOW  living  at  40,  Doughty-street,  Gray's  Inn  Lane,  to  be  my  execu* 
tors,  to  receive  and  dispose  of,  in  manner  hereinafter  mentioned,  all 
such  rents,  interests,  and  monies,  as  are  now  or  may  hereafter  become 
due  to  me.  And  to  give  them  as  little  trouble  as  possible  in  the  per- 
formance of  this  friendly  office,  I  have  intrusted  Mrs.  Friswell,  with 
whom  I  now  lodge  (who  is  fully  acquainted  with  the  subject)  to  col- 
lect all  such  rents  and  interests  and  pay  all  such  demands  thereon  as 
are  or  may  become  due  thereon^  rendering  a  true  account  of  the  same 
to  my  before  named  executors,  and  paying  to  them  the  net  produce 
to  be  by  them  or  her  placed  in  the  public  funds,  called  the  Old  Navy 
five  per  cents,  with  the  stock  already  there  in  my  name.  The  inte- 
rest of  this  increasing  stock  Mrs.  FrisvveU  may  be  enabled  to  receive 
by  my  executors  granting  to  hex  a  power  of  attorney  so  to  do;  and 
allow  her  twopence  in  the  pound  for  her  trouble  in  collecting.  This 
process  I  desire  may  be  continued  for  seven  years  after  my  death,  or 
BO  long  as  Mrs.  Friswell  shall  continue  to  discharge  this  office  satis- 
factorily and  faithfully  to  my  executors^  after  which  time  I  desire  the 
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• 

Det  produce  of  all  my  Tents  and  interests  maj  be  equally  shared  as 
they  become  due  among  my  four  nephews  and  nieces  (that  is  to  say) 
William  .Henry  Moore,  Thomas  Matthews  Moore,  Elizabeth  Moore, 
and  Ann  ISfoore,  children  of  my  late  sister  Martha  Moore,  or  the  sur- 
vivors or  survivor  of  them  during  their  lives;  and  after  their  decease 
the  remainder,  both  principal  and  interest,  to  be  divided  among  such 
of  their  legitimate  children  as  may  respectively  attain  the  age  of  twen- 
ty-one years. 

"//ew». — To  Mary  Frith,  commonly  called  my  niece,  and  former- 
merly  my  servant,  the  sum  of  30/.  a  year  during  her  life,  and  inde- 
pendent of  any  husband  she  may  contract,  and  10/.  in  money. 

*^  //em.— -To  my  executors,  I  leav«  the  sum  of  100/.  each  in  the 
3  per  cent,  consols. 

"  Item,— To  Mrs.  Brown  10/. 
**  Item, — To  Mrs.  Davidson  10/. 

"  Item To  Mrs.  Holcroft  10/.     . 

'*  In  case  of  the  expiration  of  leases  or  other  casualties,  I  desire  my 
executQrs  may  act  therein  as  they  may  think  best  for  the  benefit  of 
(    my  legatee,  consulting  with  them  (should  they  or  any  of  them  be  in 
England)  on  the  means  to  be  taken. 

^*  Item, — ^My  household  furniture,  beds,  bedding,  wearing  ap- 
parel, utensils  requisite,  writing  desk,  and  implements,  I  leave  to  my 
servant  Sarah  Pardee. 

^^  Item. — My  books  of  account,  leases,  papers,  and  documents,  it 
may  be  necessary  my  executors  should  have  temporary  possession  od 
These  of  every  kind  relative  to  my  property  or  business,  my  printed 
books,  plate,  gold  watch,  I  leave  to  my  executors  in  trust  for  Thomas 
M.  Moore. 

*^  My  veterinary  stock  I  desire  may  be  disposed  of  for  the  benefit 
of  such  of  my  nephews  and  nieces  as  may  be  then  living.  In  case  of 
any  lapsed  legacy  occurring,  i  desire  it  may  be  added  to  the  general 
stock  intended  for  my  nephews  and  nieces." 

It  is  written  fairly — there  is  nothing  to  show  that  he  intended  to  do 
atiy  further  act; — at  the  end  of  the  whole  there  is  an  inventory  setting 
forth  the  state  of  his  property;  but  it  has  neither  date  nor  signature. 

The  paper  is  propounded  by  Mrs.  Friswell  who  is  to  do  all  acts  for 
seven  years;— the  two  executors  have  renounced  probate  probably  for 
the  purpose  of  being  examined  as  witnesses  in  the  cause. — The  deceased 
had  been  formerly  a  surgeon:  he  is  described  as  of  peculiar  and  singular 
habits  which  account  for  the  shape  of  the  will; — his  wife  died  before 
him,  and  he  lilted  afterwards  with  a  family  of  the  name  of  Friswell,  in 
Wimpole  Street; — he  died  suddenly  at  a  small  in: — All  these  circum- 
stances are  stated  in  plea,  and  proved  by  seven  witnesses.  From  the 
evidence  I  am  satisfied  that  it  was  the  deceased's  intention  that  the  will 
should  operate  in  its  present  form. 

The  question  now  is,  who  is  to  have  the  administration  with  the  will 
annexjed.  Mrs.  Friswell  is  to  act  as  substitute ;-->if  there  is  no  execu- 
tor, it  is  said  Mrs.  Friswell  is  executor  according  to  the  tenor; — but  her 
claim  is  resisted  by  the  intervention  of  one  of  the  nephews  who  has  been 
resident  in  New  South  Wales; — if  this  person  is  come  over  with  com- 
petent authority  from  three  other  residuary  legatees^  I  do  not  see  how  I 
can  refuse  the  administration  to  him. 
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I  pronounce  for  the  will;  and  decree  administration  with  the  will  an- 
nexed to  Thomas  Moore^  and  direct  the  sureties  to  justify. 

Application  was  made  to  the  Court  to  rescind  that  part  of  the  decree 
of  the  2d  March  last,  which  called  upon  the  sureties  to  justify, 

PhilKmore  for  the  application. 

Jldams  contra. 

Per  Curiam, 

1  should  recommend  the  parties  to  arrange  this  point  between  them- 
selves; and,  with  that  vieW|  direct  the  cause  to  stand  oyer  till  next 
Court. 

It  was  stated  on  behalf  of  the  residuary  legatees  for  life  that  they 
were  willing  to  give  security  in  5,000/.  which  waa  four  times  the 
amount  in  value  of  the  legacies  bequeathed 'to  them.- 

Per  Curiam. 

The  Court  will  be  satisfied  with  this; — the  only  object  is  the  protec- 
tion of  property  belonging  ultimately  to  minora  There  is  no  suspicion 
against  the  party. 


ROCKELL  V.  YOUDE.— p.  141. 

A  bequest  of  residue  omitted  through  the  error  or  inadvertence  of  the  solicitor 
to  be  inserted  in  a  testamentary  instrument,  not  admitted  to  probate. 

JoHK  HiNKSHAN  died,  at  Erbistock,  in  the  county  of  Flint,  on  the 
6th  of  April,  1818^  leaving  personal  property  to  the  amount  of  3,800/. 
By  his  will  which  was  formally  executed  on  the  SIst  of  July,  1806,  he 
distributed  his  property  amongst  several  of  his  relations  and  friends,  and  - 
appointed  Ann  Rockell^  his  sister^  and  Thomas  Watkin  Youde,  exe- 
cutors. 

An  allegation  was  given  in  on  the  part  of  Ann  Rockell,  which,  after 
atating  a  variety  of  circumstances  which  had  induced  a  change  in  the 
•testamentary  intentions  of  the  deceased  with  respect  to  Thomas  Youde, 
.  who,  besides  being  an  executor,  was  a  considerable  legatee  under  the 
will,  proceeded  to  plead,  <<  That  the  deceased  became  indisposed  in 
January,  1818;  but  that  till  the  afternoon  of  the  day  previous  to  his  de- 
cease the  indisposition  was  never  considered  by  himself  or  any  of  his 
friends  or  attendants; as  immediately  dangerous; — that  from  the  time, 
or  very  shortly  after,  he  had  been  attacked  by  illness  he  expressed  an 
earnest  wish  that  Mr.  Pugh,  an  intimate  friend  of  his,  who  resided  at 
Erbistoek,  but  who  was  then  absent  at  Chester,  would  return  home,  as 
he  wished  him  to  draw  up  a  will  for  him; — but  the  said  Mr.  Pugh  hav- 
ing broken  his  leg  did  not  return  home  during  the  deceased's  lifetime." 
**That  having  a  desire  to  provide  more  amply  for  his  sister,  Ann 
Rockell,  and  finding  his  health  fast  declining,  and  that  Mr.  Pugh  did 
not  return,  he  on  the  4th  of  April  last  sent  to  Richard  Miller  Benjamin,  a 
solicitor,  residing  at  Wrexham,  about  eight  miles  distant  from  Erbistoek, 
to  desire  him  to  attend  immediately  in  order  to  receive  instructions  for  his 
will;— that  Richard  Miller  Benjamin  accordingly  waited  on  the  deceased 
on  the  evening  of  the  4th  of  April,  and  found  him  in  bed,  apparently  in 
a  very  weak  state  of  health,  but  of  perfectly  sound  mind,  memory,  and 
tinderstandiog;— that  the  deceased  proceeded  to  give  the  said  Richard 
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Miller  Benjamin  instructions  for  his  will; — aind  one  of  the  first  obsenra- 
tions  the  deceased  made  on  giving  such  instructions,  which  he  several 
times  repeated,  was,  that  it  was  his  intention  to  leave  all  his  property 
to  his  sister,  Ann  Rockell,  except  a  few  legacies,  which  he  then  men- 
tioned, and  which  were  committed  to  writing  by  the  said  Richard  Mil- 
ler Benjamin  in  the  deceased's  presence;— ioz^/  he  the  said  Richard 
Miller  Benjamin  having  from  the  deceased^s  particularity  respect' 
ing  his  said  sister  a  perfect  recollection  of  the  instructions  relating 
to  hery  omitted  to  put  in  writing  any  disposition  of  the  residue  of  his 
personal  estate  directed  to  be  made  for  the  benefit  of  his  aforesaid 
sister; — that  the  instructions,  so  as  aforesaid  in  part  committed  to  writ- 
ing, were  not  signed  or  otherwise  executed  by  the  deceased;  nor  were 
they  read  over  either  to  or  by  him,  whereby  he  was  unable  to  know  that 
the  disposition  of  the  residue  in  favour  of  his  sister  was  omitted;  and 
the  deceased  verily  believed  that  Richard  Miller  Benjamin  had  inserted 
in  the  instructions  such  intended  disposition  of  the  residue/'  And  it 
was  further  alleged  "  that  the  deceased  having  ^tven /«///,  complete^  and 
final  instructions^  to  Richard  Miller  Benjamin  for  the  disposal  of  his 
personal  estate  and  effects  desired  him  to  prepare  a  will  therefrom,  and 
to  have  the  same  immediately  engrossed  fair  for  execution,  and  said  he 
would  send  for  him  to  attend  the  execution  thereof  on  the  following 
day,  viz.  the  5lh  of  April;  and  the  deceased,  being  apprehensive  of 
death,  and  very  anxious  to  execute  his  will,  again  sent  to  Richard  Mil- 
ler Benjamin,  desiring  to  see  him:  that  not  having  drawn  up  the  will 
as  desired  by  the  deceased,  Richard  Miller  Benjamin  taking  with 
him  the  instructions^  repaired  very  early  on  the  following  morning 
to  the  deceased's  house;  and  then  found  that  the  deceased  had  departed 
this  life  some  few  hours  previous  to  his  arrival." 

The  allegation  then  exhibited  the  instructions^  and  alleged  and  pro- 
pounded the  same  to  be  and  contain  the  true  and  original  instructions 
for  the  last  will  and  testament  of  the  deceased  which  were  committed 
to  writing  in  his  presence,  and  at  his  desire,  and  propounded  the  same 
together  with  the  bequest  of  the  residue  of  the  personal  estate  andu 
effects  of  the  deceased  directed  by  the  deceased  to  be  given  and  be- 
queathed to  his  sister,  Ann  Rockell,  butf  through  error  or  inadver- 
tencCj  om.it ted  to  be  therein  inserted^  as  containing  together  the  true 
and  original  last  will  and  testament  of  the  deceased." 

Jenner  and  Phillimdre  against  the  admission  of  the  allegation. 

Jldams  and  Lushington  in  support  of  it. 

Judgment. 

Sir  John  Nicholl. 

This  is  an  allegation^ setting  up  a  case  of  a  very  novel  sort,  and  mnst 
have  been  brought  before  the  Court  rather  to  satisfy  the  wishes  of  the 
party  than  from  any  hope  the  counsel  could  have  entertained  that  it 
could  be  attended  with  success: — to  admit  it,  would  be  to  establish  a  pre- 
cedent contrary  to  all  the  rules  which  have  governed  this  Court  subse- 
quent to  the  passing  of  the  Statute  of  Frauds. 

The  deceased  died  on  the  6lh  of  April  of  last  year, — the  will  was 
made  in  1806.  The  residue  is  left  to  a  sister  for  life,  and  afterwards  to 
her  children.  The  sister  and  Mr.  Youde  are  appointed  executors; — 
the  will  remained  in  the  possession  of  the  deceased,  and  is  found  uncan- 
celled. Between  1806  and  his  death  a  new  will  was  begun; — this  un- 
finished will  is  yexy  much  like  the  former  will; — whether  he  would 
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have  gone  on  to  appoint  the  same  executors,  and  make  it  in  other  re- 
spects the  same^  the  Court  cannot  decide: — it  breaks  off  in  the  middle. 
Two  days  before  his  death  he  sent  for  his  solicitor,  and  gave  him  in- 
structions in  the  manner  slated;  but  these  are  merely  heads  of  legacies 
which  amount  to  350/.; — there  is  no  bequest  of  the  residue; — no  ap- 
pointment of  executors; — it  is  the  mere  inception  of  a  disposition; — an 
attempt  is  made  to  propound  this  paper  with  a  bequest  omitted  to  be  re- 
duced into  wrjting; — there  is  no  case  that  I  am  aware  of  in  which  a  be- 
quest has  been  established  that  has  not  been  reduced  into  writing  in  the 
lifetime  of  the  testator.  The  Court  has  g»ne  the  greatest  possible  length 
when  it  has  pronounced  for  instructions  which  have  been  reduced  into 
writing  during  the  lifetime  9f  the  deceased; — but  which  have  not  been 
read  over  to  him.  The  Court  has  always  stopped  short  where  the  in- 
strument has  not  been  reduced  into  writing  till  after  the  death;  and  I 
cannot  agree  in  the  construction  attempted  to  be  put  on  the  Statute  of 
Frauds  that  this  would  be  a  will  by  word  of  mouth. 

The  Court  is  always  anxious  to  carry  into  effect  the  intentions  of  a 
party;  but  it  must  be  when  those  intentions  are  shown  in  a  legal  form; 
it  cannot  act  upon  conjectures  of  its  own. 

Whether  this  is  pleaded  in  the  usual  form  is  immaterial  further  than 
to  show  that  it  could  not,  from  the  nature  of  the  attempt,  be  stated  in 
the  usual  form. — In  supply  of  proof  they  exhibit  B  ,  and  then  propound 
that  paper  together  with  the  bequest  of  the  residue  *<  through  error  and 
inadvertence  omitted  to  be  inserted.'^  This  is  a  perfect  novelty; — 
it  would  be  difficult  since  the  Statute  of  Fraud?  to  find  any  pleading  of 
this  description. 

It  is  a  common  rule  that  a  paper  in  part  proceeded  upon  cannot  revoke 
a  former  will;  it  can  only  revoke  it  pro  tanto  even  as  to  personal 
estate; — ^this  paper  is  not,  however,  brought  before  the  Court  in  that 
way;  and,  therefore,  I  am  not  called  upon  so  to  deal  with  it. — All  that 
is  stated  as  to  the  dissatisfaction  of  the  deceased  with  Mr.  Youde  would 
be  corroborative  of  his  intention  to  make  a  new  will;—- if  a  new  will  had 
been  made,  the  allegation  might  in  this  r&spect  have  been  admissible; 
but  these  circumstances  are  not  sufficient  of  themselves  to  have  the  effect 
of  a  revocation. 

What  is  the  proposition?  To  pronounce  for  B.  with  a  didposition  of 
the  residue  not  reduced  into  writing  during  the  lifetime  of  the  deceased. 
I  purposely  forbear  going  into  the  detail  of  the  circumstances  which  have 
been  commented  upon  by  the  counsel  in  support  of  this  allegation,  be- 
cause I  am  unwilling  to  shake  the  effect  of  the  rule. 

I  hold  it  wise  in  the  law  not  to  open  a  door  to  the  admission  of  parol 
evidence  to  this  extent.  Courts  have  gone  the  utmost  length  to  which 
it  would  be  prudent  to  go;— .they  only  go  even  that  length  with  great 
Caution,  when  they  admit  to  proof  papers  reduced  into  writing  during 
the  lifetime  of  a  testator.  For  the  sake  of  the  public,  and  to  protect  the 
interest  they  have  in  the  disposal  of  personal  property,  it  is  quite  right 
that  the  Court  should  firmly  adhere  to  this  rule;  and^  therefore^  I  reject 
this  allegation. 
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ARCHES  COURT  OF  CANTERBURY. 

NORTON  V.  SETON,  falsely  calling  herself  NORTON— p.  147 


jBy  letters  of  request  from  the  Consistory  Court  of  Peterborouffk. 


A  man  not  allowed  to  plead  his  #vrn  natural  impotency  as  a  f^roand  for  a 

tence  of  nullity  of  marriage. 

This  was  a  suit  of  nullity  of  marriage  instituted  by  George  Norton  by 
reason  of  his  own  natural' impotency  and  defect  in  his  organs  of  genera- 
tion.— The  marriage  had  been  solemnized  by  licence  on  the  18th  of 
June,  1812,  he  being  then  forty-five  and  the  woman  twenty-three  years 
of  age. — They  had  cohabited  till  June  of  the  present  year. 

•Returns  and  Dodson  in  objection  to  the  libel,  referred  to  X.  2.  27.8. 
29 — Brewer  2.  4.  14.  16.  2.  4.  22.  Sanchez  7.  97.  9.  10.  12.  7.  98. 

Phillimore  and  Lushington  in  support  of  the  libel,  referred  to  X.4. 
15.  1.  X.  2.  19,  4.  and  a  manuscript  opinion  of  the  lat^  Sir  William 
Wynne,  (a). 

Per  Curiam, 

I  shall  examine  the  authorities  before  I  give  my  judgment  toaeewhat 
was  the  doctrine  of  the  Canon  Law,  and  how  far  it  haa  been  adopted 
here;  and,  in  the  mean  time,  I  wish  search  to  be  made  whether  there 
has  been  any  precedent  for  such  a  suit.  If  (he  defect  is  such  as  has  been 
pleaded  it  seems  as  if  the  marriage  must  have  been  contracted  scienter; 
then,  after  so  long  a  cohabitation,  the  party  comes  to  annul  his  own 
contract.     I  wish  precedents  to  be  produced,  if  there  be  any. 

Phillimore  stated  the  diiBculties  that  had  attended  the  search  from 
the  want  of  Reported  Cases,  and  the  inaccurate  manner  in  which  the 
Arches  books  had  been  kept.  The  search  had  been  made  with  a  two* 
fold  purpose:  first,  to  ascertain  the  greatest  number  of  years  that  had 
elapsed  between  a  marriage  and  the  institution  of  a  suit  of  "this  descrip- 
tion;— 4ind,  2ndly,  Whether  any  instance  could  be  adduced  of  a  person 
instituting  a  suit  on  the  allegation  of  his  or  her  own  impotency. 

The  cases  found  were  the  following: 

The  Honourable  Catharine  Elizabeth  Weld,  alias  Aston,  against 
Edward  Weld,  of  Lul worth  Castle,  in  Dorsetshire,  a  cause  of  nullity  of 
marriage,  by  reason  of  impotence,  in  the  Arches  prima  instantii  by 
Letters  of  Request  from  the  Chancellor  of  Bristol.  The  parties  were 
married  in  1737,  the  suit  was  brought  in  1730. 

The  Duchess  v.  The  Duke  of  Beaufort.     Arches  1742.     The  suit 

(a)  I  think  a  woman  may  institute  a  suit  of  nullity  of  marriare  against  her  hus- 
band on  account  of  impotency* or  incapacity  in  htr9clf  to  perform  the  duties  of 
marriage;  and  1  think  that  if  the  persons  appointed  by  the  Court  to  inject  her 
(which  is  the  method  of  proof  upon  which  these  cases  always  proceed)  should 
certify  that  she  appeared  to  them,  from  a  defect  in  the  natural  formation  of  her 
body,  to  be  absolutely  incapable  of  being  carnally  known  by  a  man ;  \ipou  this 
proof  the  marriage  must  be  pronounced  null  and  void.  Wiuiaji  Wtvxs. 

Doctors*  Commons, 
May  5,  \777, 
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was  originally  brought  in  the  Consistory  Court  of  London,  where  the 
judge  ordered  the  fourth  article  of  the  libel  to  be  reformed; — it  was  ap- 
pealed to  the  Arches,  where  the  libel  was  admitted  in  its  original  form. 
The  cause  was  finally  heard  in  the  Arches,  May,  1743,  on  the  Duke's 
answers,  and  the  inspection  of  physicians,  and  decided  in  favour  of  the 
Duke; — the  Duke  was  twenty-one  years  old  at  the  marriage,  the  Duchess 
seventeen; — ^the  marriage  took  place  in  1729. 

Leeds,  otherwise  Lambornj  v.  Leeds.  Parties  married  in  1753:  the 
suit  was  brought  by  the  wife,  in  the  Consistory  Court  of  London,  in  May, 
1758.  The  libel  was  admitted;  and  the  report  of  the  physicians  and 
surgeons  was  made  od  the  25th  of  May,  1759.  The  proctor  for  Mrs* 
Leeds  objected  to  that  report  as  not  being  sufficiently  full  and  clear,  and 
prayed  a  further  report.  The  judge  rejected  the  petition,  and  conclud- 
ed the  cause; — it  was  appealed  to  the  Arches,  where  the  appeal  was 
pronounced  for.  The  judge  ordered  a  more  full  report: — a  further  re- 
port was  accordingly  made;  but  that  also  was  objected  to  on  the  behalf 
of  Mrs.  Leeds.  The  cause  was  appealed  to  the  Delegates.  The  Dele- 
gates pronounced  against  the  appeal,  but  retained  the  cause;  and  k  does 
not  appear  that  any  further  proceedings  were  had  in  it. 

ForsteTj  otherwise  SchutZj  v.  Schutz,  Consistory  of  London, 
1770.  The  marriage  took  place  in  March,  1770.  The  suit  was  brought 
by  the  wife  iu  November  of  the  same  year.  The  libel  was  admitted, 
some  irrelevant  articles  being  rejected.  A  report  of  physicians  and  sur- 
l^cons  was  made.  Objection  was  taken  to  that  report  The  judge  pro- 
nounced it  to  be  full.  The  cause  was  appealed  to  the  Arches:  but  the 
appeal  not  being  prosecuted,  it  was  remitted  to  the  Consistory,  where 
Mrs.  Schutz  was  held  to  have  failed  in  proof  of  her  libel. 

Orimbaldeston,  otherwise  Anderson,  v.  Anderson,  Arches  1778. 
The  marriage  was  in  1775,  the  suit  was  brought  in  1777,  in  the  Consis- 
tory Court  h|r  the  wife.  The  libel  was  rejected.  The  judge.  Dr.  Bet- 
tesworth,  laying  great  stress  on  the  time  of  bringing  the  suit,  there  not 
having  been  three  months'  cohabitation,— 'it  was  appealed  to  the  Arches; 
and  it  appears  that  in  the  argument;  the  counsel  (Dr.  Wynne)  pressed 
upon  the  Court  the  caution  which  ought  to  be  observed  in  admitting 
pleas  of  this  description.  The  note  of  the  sentence  of  the  judge  (Dr. 
Calvert)  is  to  this  effect: — <<  Court.  Impotency  a  good  ground  of  nullity. 
Not  much  weight  in  argument  as  to  unfavourable  suit  Whether  the 
case  is  such  as  the  Court  can  redress.  The  virginity  of  woman  very 
material.  Libel  properly  drawn:  but  in  this  case  the  opinions  of  in- 
spectors only  must  determine;  and  not  sufficient  for  the  Court,  as  in  the 
words  of  the  libel  they  could  only  say  it  appeared  soft  and  short  which 
does  not  always  continue.  Therefore,  three  years's  cohabitation  ne- 
cessary. 

Orimbaldestorty  otherwise  •Anderson j  v.  •Anderson,  Consistory  1777. 
Arches  1778. 

Libel  rejected  for  want  of  three  years'  residence,  only  about  three 
months  cohabitation. 

Schuliz  v.  Schultz.     Leeds  v.  Leeds.     Larkin  v.  Frost.^^ 

Harris,  otherwise  Ball,  v.  BalL  The  parties  were  married  in  1781; 
— the  husband  was  thirty-four,  the  wife  seventeen  years  old.  The  suit 
was  brought  by  the  wife  in  the  Arches,  1788.  The  libel  was  rejected, 
but  upon  an  appeal  this  sentence  was  reversed,  and  the  libel  was  admit- 
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ted  by  the  Delegates  to  proof ;  the  wife,  however,  ultimately  failed  in  the 
suit 

JDickv.  Dick,  Arches.     May  24,  1811. 

Greenstreetf  faUdy  called  ComynSj  v.  Comyna.  The  marriage 
was  in  1807,  the  suit  in  1812.  Sir  W.  Scott  in  giving  judgment  in 
that  case,  said— ^^  there  is  great  disposition  on  the  part  of  the  husband  to 
atone  for  the  injury  he  has  inflicted  on  this  lady,  being  in  utter  ignorance 
of  his  constitutional  defects/'  The  libel  in  that  case  was  drawn  pre- 
cisely in  the  same  form  as  this;— and  why  in  that  case  was  the  man  to 
be  presumed  to  be  ignorant  of  his  natural  defect,  and  not  so  in  this? 

In  the  text  of  the  Canon  Law,  X.  lib.  4.  tit.  c.  9,  ante,  p.  165.  a  case 
is  stated  in  which  a  woman  applied  for  a  divorce  on  account  of  the  frigi* 
dity  of  her  husband  after  eight  years'  cohabitation,  and  obtained  it. 

The  Court  tookfwrther  time  to  deliberate. 

JUDOMEKT. 

Sir  John  Nigholl. 

This  suit  is  brought  by  George  Norton  against  Sarah,  bis  wife,  to  de- 
clare his  marriage  void; — the  libel  pleads  that  the  marriage  took  place 
in  June,  1812;  that  the  husband  was  a  bachelor,  aged  forty-five  years, 
and  the  wife,  a  spinster,  aged  twenty-three; — that  they  cohabited  till 
June,  1819;  that  they  were  both  in  health,  but  that  the  husband  was  in- 
capable, from  bodily  defect,  to  Consummate  the  marriage; — that  his  de- 
fect was  incurable  by  art,  as  would  appear  upon  inspection  by  medical 
persons. — ^Tfae  admission  of  the  libel  is  opposed  by  the  wife,  who  prays 
to  be  dismissed. 

The  question  is,  whether  the  Court  can  entertain  this  suit; — whether 
4he  husband  is  entitled  to  his  remedy  ;^-whether  he  states  facts  capable 
<A  proof; — or,  whether,  if  the  facts  should  be  provedjp^e  marriage 
ought  to  be  set  aside. 

The  first  objection  is,  that  the  suit  is  of  a  novel  kind.  After  the  best 
and  most  diligent  search  no  instance  has  been  found  of  a  party  bringing 
a  suit  to  set  aside  a  marriage  on  account  of  his  own  incapacity; — the 
party  complaining  has  always  been  the  injured  party,  and  generally  the 
suit  has  been  brought  by  the  wife; — there  has  been  hut  one  suit  in  my 
recollection  brought  by  the  husband,  Wilson  v.  fFt'/^on,  Arches,  1795. 

The  next  circumstance  is  the  age  of  the  man.  It  is  incredible  that  he 
should  have  lived  forty-five  years,  and  be  ignorant  of  his  own  bodily- 
defect,  which  he  alleges  to  be  apparent  upon  inspection.  I  do  not  see 
how  his  ignorance  could  be  proved;  it  is  incapable  of  direct  evidence. 
The  presumption  is  in  favour  of  the  marriage; — besides  there  was  a  sul>- 
sequent  cohabitation  of  seven  years  before  the  suit  was  brought; — at  all 
events  he  must  have  discovered  it  some  time  before  he  applied  for  his 
remedy.  The  maxim  then  applies,  cur  tamdiu  tacuit? — ^The  lapse  of 
:  time  may  act  as  an  absolute  bar  to  the  suit  not  brought  by  the  party  in- 
jured. In  Ball  V.  Ball^  Deleg.  1790,  it  was  so  held  by  the  Delegates; 
the  modesty  of  the  sex  may  account  for  forbearance  on  the  part  of  the 
.woman; — he  has  not  only  defrauded  his  wife  into  a  marriage  whereby 
he  acquires  a  right  to  her  property,  but  has  kept  her  during  a  long  co- 
habitation subject  to  continual  injury,  and  now  is  seeking  to  throw  off 
the  burthen  of  maintaining  her: — this  increases  the  weight  of  presump- 
tion against  him.  Another  circumstance  not  to  be  passed  over  is,  that 
the  marriage  is  by  licence; — it  is  so  usual  for  the  man  to  be  the  person 
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to  obtain  the  licence  that  it  is  to  be  presumed  in  this  case  he  did  so  by 
his  own  aflSdavit;  and  he  swore  he  knew  of  no  impediment  to  the  mar- 
riage;— ignorance  of  the  fact  is  not  only  hot  to  be  presumed,  but  is  al- 
most incredible.  Another  objection  is,  that  we  cannot  obtain  collateral 
proof  either  by  the  answers  of  the  wife,  or  by  the  inspection  of  her  per- 
son;— it  has  been  stated  by  the  husband's  counsel  that  the  wife  is  preg- 
nant; he  cannot,  therefore,  call  upon  her  to  confess  that  her  marriage 
was  not  consunimated,  for  she  must  then  furnish  evidence  to  criminate 
herself.  Nor  can  she  allege  that  she  is  virgo  intacta,  a  species  of  proof 
sometimes  resorted  to. 

So  that  in  point  of  proof  the  case  must  rest  upon  the  inspection  of  the 
husband  by  medical  men.  And  can  any  case  be  found  where  sentence 
has  been  given  on  the  soje  report  of  the  inspectors?— This  species  of 
proof,  even  as  collateral,  is  always  received  with  caution.  I  am  not 
aware  that  it  has  ever  been  held  sufficient  alone;  and  if  not  in  any 
former  case, — is  it  to  be  first  taken  in  this  case,  where  the  wife  is  said 
to  be  pregnant?  The  Court  is  called  upon  not  merely  to  pronounce 
against  the  marriage,  but  to  bastardize  the  issue.  Is  there  any  case  in 
which  bastardy  has  been  established  on  the  frigidity  of  the  husband;  or 
by  any  proof,  but  that  of  non-access. — There  has  been  a  cohabitation  of 
seven  years;  frequent  endeavours  to  consummate;  and  the  Court  is  call-* 
ed  upon  to  say  that  the  issue  is  not  of  that  person  quem  nuptisB  demon- 
strat. 

Cnder  these  preliminary  observations  on  the  circumstances  of  the  case, 
it  would  be  necessary,  in  order  to  support  this  suit,  that  the  law  authori« 
ties  should  be  clear  beyond  all  possibility  of  doubt.  It  li^as  been  said 
that  the  public  has  an  interest  that  the  real  state  of  the  parties  should  be 
ascertained,  and  that  is  true  where  the  marriage  is  void  under  the  mar* 
riage  act:  but  this  is  a  voidable  marriage,  and  laid  down  to  be  so  by 
Blackstone.     Then  here  the  state  is  ascertained.     The  marriage  exists. 

The  sole  authority  in  support  of  this  suit  is  the  text  quoted  from  the 
Canon  Law; — it  is  necessary  to  examine  how  far  that  law  applies  to  this    • 
case,  and  how  far  it  has  been  received  in  this  country.    X.  4. 15.  1.    If  £>//«-  • 
a  man  alleges  his  frigidity^and  wife  alleges  the  same,  and  can  prove  the 
same,  by  seven  compurgators,  they  may  be  separated, 

X.  4.  15.  4.     If  a  man  contract,  knowing  the  defect  of  the  woman,  1  otf* 
he  is  not  to  come  for  a  remedy. 

Many  learned  commentators  have  been  referred  to:  but  they  leave  the 
text  much  as  it  appeared  at  first.  Sanchez,  in  his  seventh  book,  has 
written  a  large  Commentary  on  Matrimonial  Law;  upwards  of  400  pages 
De  Impedimentis.  In  his  last  disputation  he  considers  it  still  as  a  ques- 
tion whether  the  impotent  party  may  apply  for  the  divorce;  and  he  holds 
he  may,  under  circumstances;  but  limits  it  by  certain  restrictions;-— 
quando  illius  ignarus  fuit  tempore  matrimonii;  aliter  minima  auditur. 
But  let  us  examine  how  the  text  and  commentators  apply  to  the  present 
case.  The  Text  applies  to  frigidity,  which  may  be  unknown  before 
trial; — but  here  the  bodily  defect  is  stated  to  be  apparent.  In  the  next 
place  the  wife  must  join  in  the  statement  eadem  affirmans:  but  here,  she 
resists  the  suit.  So  far  from  joining  in  it,  her  pregnancy  is  proclaimed. 
•But  collateral  proof  is  also  required:  it  must  be  proved  by  seven  com-^<-  .  '*  • 
nurgators;  a  mode  of  proof  not  used  here,  and  which  we  cannot  have  j  .^,  ^  • 
instead  of  inspection  and  answers.  ^  *  .  • ' 

By  the  Canon  Law  the  marriage  is  not  absolutely  dissolved;  the  par-    .<-'^*,  * 
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ties  are  separated;  and  if  the  church  is  deceived,  the  former  marriage  is 
to  be  renewed;  and  if  a  second  marriage  is  contracted,  it  becomes  null 
and  void.  What  a  state  to  place  the  parties  in  !  This  is  something  in 
the  Text  Law  which  I  cannot  readily  assent  to  belong  to  the  law  of  this 
country.  If  the  marriage  was  contracted  scienter,  the  party  knew  of  the 
defect,  and  he  could  not  be  heard.  The  assertion  of  the  defect  in  him- 
self raises  the  presumption  that  he  contracted  the  marriage  scienter,  that 
he  cohabited  scienter,  and  defrauded  the  woman. 

If  the  Canon  Law  is  to  govern  the  case,  the  text  referred  to  does  not 
come  up  to  the  point; — even  if  it  did,  something  more  would  be  to  be 
shown,  namely,  that  it  has  been  received  as  the  law  in  this  country; — 
it  might  not  be  necessary  for  this  purpose  to  show  a  case  precisely  si- 
milar; it  would  be  sufficient  to  show  that  it  is  according  to  the  general 
rules  observed  here.  But  it  is  a  strong,  and  almost  a  conclusive,  pre- 
sumption against  the  present  proceeding  that  no  suit  appears  ever  to  have 
been  brought  by  any  but  the  injured  party. 

Ayliffe(a)  has  been  quoted,  but  he  refers  merely  to  the  text  of  the 
^Su.O^,  Canon  Law.  Another  authority  has  been  cited  from  the  opinion  of 
counsel:  but  that  was  on  the  case  of  a  woman.  The  opinion  of  any  per- 
son of  higher  authority  cannot  be  produced  than  of  that  person:  but  it 
cannot  be  considered  as  an  authority  applying  to  this  case.  The  Court 
does  not  mean  to  lay  it  down  that  in  no  possible  case,  or  under  no  cir- 
cumstances, a  woman  may  not  be  allowed  to  bring  such  a  suit.  But 
even  if  the  Canon  Law  is  direct  on  the  point ; — is  it  according  to  the 
Law  of  England  to  receive  such  a  suit  ?  It  is  a  maxim  that  no  man 
shall  take  advantage  of  his  own  wrong:  it  is  the  principle  of  the  Canon 
Law  itself,  the  principle  of  reason  and  justice.  There  is  no  instance  of 
t  suit  brought  by  a  person  alleging  his  own  incapacity:  there  is  so  strong 
a  presumption  for  the  marriage  that  no  sentence  is  ever  pronounced 
against  it,  except  on  the  fullest  authority,  and  if  a  mistake  is  made,  the 
marriage  is  not  held  dissolved,  but  to  be  renewed.  This  is  a  situation 
in  which  the  Law  of  England  would  not  place  the  parties.  On  the  whole 
I  am  not  satisfied  that  the  party  would  be  entitled  to  the  sentence  pray- 
ed.— ^I  reject  the  libel,  and  dismiss  the  suit. 

(a)  Parergon,  p.  227. 
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The  Office  of  the  Judge  promoted  by  DOBIE  v.  MASTERS.— p.  171. 
The  ecclesiastical  courts  have  jurisdiction  to  try  questions  of  simony. 


PREROGATIVE  COURT  OF  CANTERBURY. 

ZACHARIAS  V.  COLLIS.— p.  176. 

The  will  of  a  naval  officer  in  favour  of  an  agent  on  the  advance  of  money  requires 
very  clear  proof  of  the  animus  teatandi;  it  is  not  valid  when  executed  as  a 
mere  security  for  debt. — Will  annulled. 

JtXDGMENT. 

Sir  John  Nicholl. 

This  case  respects  the  will  of  J.  Malbon,  an  officer  in  His  Majesty's 
Navy.  It  is  propounded  by  Zacharias,  the  sole  executor  and  universal 
legatee  named  in  it,  and  opposed  by  Mrs.  Coliis,  a  sister  of  the  deceased, 
who,  with  three  other  sisters,  and  a  brother,  are  his  next  of  kin. 

As  the  will  of  a  person  in  the  sea  service,  it  rests,  in  some  respects, 
on  peculiar  considerations;  for  it  is  the  policy  of  the  law  of  thi^  country, 
and  of  several  others,  to  grant  special  indulgences,  and  to  extend  special 
protections  to  the  testamentary  intentions  of  this  class  of  persons.  In 
some  particulars  they  are  excused  from  observing  the  formalities  re- 
quired from  other  members  of  society,  as  in  the  case  of  nuncupative 
wills.  While,  on  the  other  hand,  greater  formalities  and  special  modes 
of  attestation  are  in  some  respects  required  as  to  their  written  wills;-— 
not,  however,  for  the  purpose  of  imposing  restraints  and  disabilities 
upon  them,  but  in  order  to  protect  them  against  fraud  and  imposition, 
and  to  secure  due  effi3ct  to  their  real  testamentary  intentions.  In  both 
respects  the  law  appears  to  be  founded  in  reason  and  justice: — for  it  is 
to  be  observed  that  this  class  of  persons,  generally  speaking,  are,  in 
early  life,  separated,  in  a  great  degree,  from  the  rest  of  society;  and 
have  not  the  same  opportunities  which  others  have  of  acquiring,  imper- 
ceptibly, the  knowledge  of  ordinary  business  and  its  forms.  They  may, 
therefore,  be  allowed,  in  some  circumstances,  to  dispose  of  their  pro- 
perty by  will  with  less  ceremony:  but  for  the  same  reasons  they  are 
more  liable  than  others  to  imposition,  and  to  commit  acts  of  impru- 
dence. They  are  generally  careless,  unguarded,  openhearted,  and  little 
prepared  to  defend  themselves  against  the  artful  and  designing  part  of 
mankind;  yet  they  are  more  frequently  under  the  pressure  of  urgent 
wants;  and  to  procure  an  immediate  supply  to  those  wants  (such  as  an 
outfit  and  the  like)  they  will,  without  thought,  comply  with  almost  any 
conditions  proposed  to  them,  not  weighing,  or  even  being  aware  of,  the 
future  consequences.  These  temporary  necessities  operate  upon  them 
as  a  sort  of  duress,  on  the  part  of  those  who  are  to  furnish  the  supply. 
These  are  partly  the  considerations  on  which  the  policy  of  the  law  is 
extended  to  guard  the  testamentary  acts  of  this  class  of  persons.  Their 
wills  are,  in  some  respects,  exceptions  to  the  rules  applicable  to  ordinary 
cases;  not  indeed  exceptions  to  the  great  fundamental  principle  of  all 
testamentary  dispositions,  the  intention  of  the  testator;  but  to  some  of 
the  rules  and  presumptions  by  which  the  real  intention  is  to  be  ascer^ 
tained. 
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In  this  view,  approaching  the  facts  of  the  present  case,  I  may  proper* 
ly  look  first  at  the  history  and  character  of  the  deceased  party,  in  order 
to  see  how  far  these  general  considerations  apply  to  the  individual. 

The  deceased  went  early  in  life  into  the  naval  service.  He  became 
a  lieutenant  in  1804.  He  seems  to  have  possessed  a  full  share  of  that 
general  character  which  belongs  to  his  profession.  He  is  described  by 
those  witnesses  who  intimately  knew  him,  as  "extremely  careless,*' 
'^  inattentive  to  business,"  ^^  unsuspicious,  and  would  sign  any  thing  put 
before  him."  We  find  him  returning  from  sea  in  1811,  having,  as 
lieutenant,  commanded  two  small  vessels:  but  so  negligept  in  keeping 
his  books,  that  his  accounts  could  not  be  passed;  and  his  pay  and  allow- 
ances were  in  consequence  stopped.  His  own  agent,  Mr.  Stanger, 
though  probably  not  indisposed  to  assist  him,  was  yet  so  far  in  advance 
that  he  would  advance  him  no  more; — and  the  deceased  was  at  that 
time  in  considerable  embarrassment. 

It  does  not  appear  whether  he  made  any  applications  to  his  relations, 
nor  whether  they  were  in  circumstances  to  assist  him; — he  was  one  of 
rather  a  numerous  family,  having  a  brother  and  four  sisters. 

Such  was  the  character  and  situation  of  the  deceased  a  short  time  be- 
fore the  date  of  this  will,  which  is  June,  1811.  It  appears  that  be 
went  to  Portsmouth  either  in  search  of  employment  or  of  pecuniary  as- 
sistance, or  of  both;  for  shortly  after  his  return  to  London,  in  July  or 
August,  he  told  his  uncle,  Mr.  Malbon,  the  witness,  <<  that  he  had  been 
obliged  to  apply  to  a  Jew  at  Portsmouth;  and  to  give  him  a  power  of 
attorney  to  act  for  him  as  his  agent  in  order  to  get  him  to  advance  him 
some  money .^^  This  is  the  deceased's  own  account  of  his  first  ac-> 
quaintance  with  the  executor  and  universal  legatee  named  in  this  instru- 
mefit.  It  accords  also  with  the  result  of  the  evidence  given  by  Za- 
eharias's  own  witnesses;  for  it  is  in  no  degree  proved  that  any  previous 
intimacy  or  regard  subsisted  between  the  parties; — or  that  any  other 
consideration  led  to  this  will,  than  the  advance  of  money. 

This  brings  me  to  the  evidence  offered  in  support  of  the  factum  of  the 
instrument;  and  certainly  it  is  as  meagre  as  can  well  be  imagined. 

It  may  hardly  be  necessary  to  observe  that  the  factum  of  an  instru- 
ment means,  not  barely  the  signing  of  it,  and  the  formal  publication  or 
delivery,  but  proof  in  the  language  of  the  condidit,  ^<that  befell  kpew 
and  understood  the  contents  thereof,''  ^^  and  did  give^  will,  dispose,  and 
do  in  all  things  as  in  the  said  will  is  contained."  It  is  true  that,  under 
some  circumstances,  all  this  may  be  proved  by  presumption  only,  arising 
from  the  mere  act  of  signing:  but,  under  other  circumstances,  more  direct 
proof  of  the  '<  knowing  and  understanding,"  of  the  <^  willing  and  dis- 
posing," may  be  necessary. 

On  the  condidit,  which  pleads  the  factum  of  this  will,  two  witnesses 
have  been  examined  ;^ — one  the  shopboy  of  Zacliarias;  the  other,  a  friend 
who  was  in  the  habit  of  lending  his  aid  in  attesting  similar  instruments. 
The  former  Morris  JacobSy  who,  at  the  date  of  the  instrument,  was  un- 
der seventeen  years  of  age,  deposes  in  substance  as  follows:—"  That  he 
went  to  live  with  Zacharias,  a  navy  agent  and  shopkeeper,  in  Point 
street,  Portsmouth,  as  clerk,  and  to  attend  his  shop,  in  181 1,  aixd  con- 
tinued in  his  employ  until  November,  1812.  That  he  had  no  know- 
ledge of  Malbon  till  sometime  after  he  had  been  in  Zacharias's  eniploy: 
— but  before  J-une  he  had  seen  Malbon,  who  was  then  a  lieutenant, 
Mveral  times  at  Zacharias's  house,  with  whom  he  appeared  to  be  r$ith«r 
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intiikiate; — and  who,  to  deponent's  knowledge^  had  done  services  to  the 
deceased,  by  assisting  him  with  money  more  than  once  previous  to  the 
said  month  of  June.  That  on  a  day  iti  June  the  deceased,  who  had  not 
got  a  ship,  had  called  on  Zacharias,  and  was  sitting  with  him  in  a  par- 
lour behind  the  shop.  Deponent  was  called  by  Zacharias  from  the  shop 
into  the  parlour;— and  Mr.  Rumley,  a  slop-seller,  and  near  neighbour 
of  Zacharias's,  was  sitting  with  them.  That  Zacharias  then  gave  de- 
ponent a  printed  form  of  a  will,  which  he  had  previously  filled  up  in 
his  own  hand-writing,  and  told  deponent  that  Lieutenant  Malbon  had 
already  read  it,  that  it  was  his  will; — but  that  he,  the  deponent,  was  then 
to  read  it  over  to  him; — that  deponent  thereupon  immediately  read  the 
said  will  all  over,  audibly,  slowly,  and  distinctly,  to  Lieutenant'Malbon, 
In  the  presence  of  Rumley  and  Zacharias; — that  the  deceased  appeared  to 
approve  the  same,  and  immediately  executed  it  by  signing  his  name,  and 
by  sealing  it,  and  by  publishing  it  as  his  will."  He  then  states  that 
Rumley  and  he  attested  it; — and  that  the  deceased  was  of  sound  mind. 
<'  That,  immediately  aAer  the  transaction  was  completed,  he  saw  Za- 
charias give  the  deceased  some  bank  uotes.'^  He  says  to  the  fourth  in- 
terrogatory,— <^  That  Zacharias  was  a  Navy  agent,  and  kept  a  shop  for 
the  sale  of  slops  and  other  articles/' 

Sixth  interrogatory, — <<  That  he  has  no  recollection  of  having  seen  the 
deceased  at  Zacharias's  house  after  he  executed  his  will." 

Eighth  interrogatory, — <<  I'hat  he  supposes  and  believes  the  deceased 
was,  at  the  time  of  executing  the  will,  indebted  to  Zacharias  for  monies 
advanced  to  him; — he  does  not  know  whether  there  was  or  was  not  any 
intention  on  the  part  of  the  deceased  to  benefit  Zacharias  further  than  by 
enabling  him,  as  executor,  to  satisfy  the  debt  due  to  him  out  of  his  efiects; 
-—or  whether  the  deceased  did  or  did  not  intend  to  deprive  his  rela- 
tions of  all  his  property  after  payment  of  his  debts; — nor  can  the  re- 
spondent form  any  belief  on  the  subject." 

Tenth  interrogatory, — <^  That  Rumley  is  a  wholesale  and  retail  slop- 
seller  in- Point  street." 

The  other  witness,  Rumlet/y  deposes,  <<  That  he  has  been  acquainted 
with  Zacharias  ten  or  twelve  years; — and  having  always  had  a  good 
opinion  of  him,  a3  being  a  man  very  correct  and  particular  in  the 
transaction  of  his  business,  he  hath  frequently  attended  at  his  house,  and 
seen  many  instruments  such  as  orders  for  prize-money,  wills,  and 
powers  of  attorney,  executed  by  seamen  and  officers,  and  has  attested 
them; — at  some  times  he  did  not  see  the  person  write  his  name; — but 
then  he  invariably  saw  such  person  seal  and  deliver  such  power  of  at- 
torney or  will,  ^^as  his  act  and  deed;"  and  asked  him  if  the  signature 
was  his  hand-writing,  and  took  care  to  be  quite  satisfied  that  the  person, 
80  executing  the  same,  was  not  intoxicated,  and  was  of  sound  mind." 

He  then  says,  <Uhat  he  cannot  bring  to  his  recollection  either  having 
ever  seen  the  deceased,  or  any  part  of  the  transaction;" — but,  seeing 
his  own  signature  of  the  attestation,  he  says  <Mie  is  quite  certain  he 
either  saw  the  deceased  sign  his  name,  or  seal  and  deliver  the  same  *^  as 
his  act  and  deed;" — and  did  also  fully  satisfy  himself  that  the  testator 
was  quite  <^  sober  and  of  sound  mind." 

To  the  eighth  interrogatory  he  says,  '<  that  he  cannot  answer  whether 
the  will  was  or  was  not  executed  as  a  collateral  security  for  the  pay- 
ment of  any  debt;  neither  can  he  form  a  belief  whether  there  was  or  was 
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not  any  intention  in  the  deceased  to  benefit  Zacharias,  farther  than  by 
enabling  him,  as  executor,  to  satisfy  any  debt  due  to  him  out  of  the 
effects,  nor  whether  he  did  or  did  not  intend  to  deprive  his  relations  of 
ail  his  property  afterpayment  of  his  debts/' 

This  is  the  whole  evidence  of  the  factum;  and  it  amounts  only  to 
proof  that  the  deceased  did  execute  some  instrument.  The  lad  Jacob 
says  that  Zacharias  desired  him  to  read  it  over  to  the  deceased,  and  he 
read  it  accordingly.  This  seems  a  strange  ceremony  to  be  performed 
by  this  shopboy  to  an  officer  in  full  health,  who  (as  Zacharias  said)  had 
himself  read  it  before.  Burnley  has  no  recollection  of  any  such  cere- 
mony:— nor  was  it  one  of  those  ceremonies  which  he,  in  his  great  cau- 
tion, was  accustomed  to  require.  Jacobs  says  that  the  deceased  publish- 
ed it  as  his  will.  Rumley  says,  ^<  that  the  usual  form  of  executing 
powers  of  attorney  and  wills  was  to  seal  and  deliver  it  as  his  act  and 
deedj^* — which,  in  truth,  is  the  common  way  of  exeeuting  sealed  in- 
struments such  as  this  is  upon  the  face  of  it.  Without  then  giving  im- 
plicit belief  to  every  syllable  stated  by  Jacobs  speaking  upon  a  recollec- 
tion of  five  years; — frequently  (it  may  be  presumed)  called  in  like 
Rumley  to  attest  wills  and  powers; — nothing  in  this  particular  transac- 
tion to  fix  minute  circumstances  upon  his  memory: — there  is  no  proof 
that  the  deceased  knew  the  nature  and  import  of  the  instrument  which 
he  executed,  or  that  he  himself  declared  it  to  be  a  will.  The  more  na- 
tural instrument  for  an  officer  to  execute  to  his  agent  was  9i  power  of  at' 
torney^ — his  own  description  to  his  uncle,  on  his  return  to  London,  is, 
that  ^<  he  had  given  him  a  power  of  attorney  to  act  for  him  as  his  agent 
in  order  to  get  him  to  advance  him  some  money." 

But  it  is  urged  '<  here  is  execution  by  a  person  in  full  health  and  ca- 
pacity, and  you  must  presume  knowledge  of  the  contents  and  import  of 
the  instrument;"  and  in  ordinary  cases  the  observation  is  true; — but  it 
is  for  the  consideration  of  the  Court  whether  the  same  preaamption 
arises  under  the  circumstances  of  the  case.     Here  is  a  distressed  yoang 
officer,  naturally  of  a  very  careless  turn  in  matters  of  business,  getting 
supplies  of  money  from  the  slopseller,  ready  to  sign  any  thing  that 
might  be  put  before  him  as  a  security; — and  here  is  the  slopseller,  for 
the  advance  of  a  few  pounds,  obtaining  a  security  which  may  convey 
to  him  thousands,  in  exclusion  of  the  testator^s  nearest  and  dearest  re- 
lations;— and,  in  addition,  here  is  this  striking  circumstance  that,  im- 
mediately upon  the  execution  of  the  instrument,  Zacharias  hands  him 
over  some  bank  notes; — looking  more  like  the  valuable  consideration 
advanced  for  some  security,  than  accompanying  the  voluntary  dispo- 
sition of  property  by  will.     It  seems  hardly  possible  not  to  suspect 
that  some  imposition  was  practised,  and  that  the  deceased  was  ignorant 
of  the  nature  and  effect  of  the  instrument  which  he  signed.     The  trans- 
action takes  place  in  this  back-room  behind  Zacharias's  shop.     No  in- 
tervention of  any  professional  person.    The  instrument  filled  up  by 
the  most  suspicious  of  all  persons,  by  the  executor  and  universal  lega- 
tee himself; — a  printed  instrument  with  the  King's  arms  at  the  top,  and 
a  seal  at  the  bottom,  like  a  power  of  attorney,  or  legal  security;— ODly 
Zicharias's  friend  and  the  shop-boy  present; — and,  what  is  singular,  it 
is  not  stated  e\'en  by  the  lad,  whose  memory  is  so  good,  that  the  de- 
ceased uttered  one  single  word  in  the  whole  course  of  the  transaction, 
except  the  mere  formal  execution.     Here  he  ra  in  distress;— anxious  to 
get  his  money,  signs  the  instrument,  without  any  great  probability  that 
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he  attended  to  the  lad's  reading  it,  (if  he  did  read  it)  receiving  the 
bank  notes  and  the  whole  is  finished; — ^for  Jacobs,  though  he  lived 
seventeen  months  subsequently  in  Zacharias's  service,  never  saw  th^ 
deceased  afterwards. 

Here  is  no  previous  declaration  of  any  intention  to  dispose  of  his 
property  by  making  a  will  in  Zaoharias's  favour  leading  up  to  this  act; — 
here  is  no  evidence  of  any  subsequent  recognition  by  mentioning  that 
he  had  executed  this  will,  or  done  any  act  to  benefit  Zacharias,  except 
the  declaration  to  his  uncle  that  he  had  given  him  a  power  of  attorney 
to'  act  as  his  agent. 

.  It  becomes  proper  then  to  consider  whether  the  instrument  is  proved 
to  have  been  executed  as  a  will,  or  only  as  a  security  for  a  debt; — and 
if  as  a  security  for  a  debt  from  a  seaman  to  his  agent,  whether  it  will 
have  the  legal  operation  of  being  something  which  it  was  not  intended 
to  be,  namely,  a  testamentary  disposition  of  the  deceased's  whole  pro- 
perty in  excluaion  of  his  relations* 

To  lead  to  such  a  will,  there  is  no  appearance  of  any  previous  inti- 
macy or  regard;-— there  is  no  trace  of  the  deceased  having  had  any 
knowledge  of  Zacharias  till  he  went  to  Portsmouth  a  short  time  before 
the  date  of  the  instrument. 

That  the  instrument  was  given  merely  as  a  collateral  security  for  « 
debt,  direct  evidence  can  hardly  be  expected.  The  Court  can  only 
have  circumstantial  evidence r-'^-^ind  proof  of  that  sort  is  sufficient  The 
circumstances  satisfy  me  in  this  case: — even  the  attesting  witnesses  will 
not  venture  a  belief  that  it  was  executed  for  any  other  purpose. 

It  is  said  in  argument  that  there  is  no  proof  of  a  will  and  a  power  of 
attorney  having  been  executed  at  the  same  time;— but  Zacharias  has 
not  produced  any  power  of  attorney,  nor  proved  that  any  other  instru- 
ment than  the  will  was  ever  executed.  Take  it  either  way; — either 
that  only  one  instrument  was  executed,  or  that  two  were  executed.  If 
only  one,  then  here  is  the  deceased's  own  declaration  that  it  was  a 
power  of  attorney.  If  two  instruments,  then  the  case  comes  more  di- 
rectly in  circumstances  within  the  authority  of  the  leading  ca^e  of 
Craig  V.  Lester^  to  which  I  shall  presently  advert. 

The  executor,  aware  that  collateral  aid  was  necessary  to  Support  the 
factum,  gave  in  a  supplemental  allegation,  pleading  continued  affection^ 
declarations  and  recognitions  of  this  will; — but  the  proof  has  totally 
failed.  The  only  witness  produced  to  it  is  Laing,  a  shop-lad,  who  suc- 
ceeded Jacobs; — and  all  he  says  is,  that  he  overheard  some  conversa- 
tion in  which  the  deceased,  after  his  return  from  abroad,  expressed  ob- 
ligations to  Zacharias.  Supposing  the  conversation  overheard  to  be  a« 
slated,  it  is  not  inconsistent  with  the  deceased's  ignorance  of  the  nature 
and  contents  of  this  instrument.  It  might  only  accompany  an  assur- 
ance that  he  would  immediately  discharge  his  debt; — that  he,  Zacha- 
rias, should  be  the  first  person  that  he  would  pay  out  of  the  prize-mo- 
ney he  had  acquired: — for  the  fact  is,  that  he  immediately  paid  him^ 
and  took  all  his  concerns  out  of  his  hands. 

It  is  quite  clear  that  he  was  suspicious  of  him,  and  was  displeased  at 
a  difficulty  in  getting  back  some  money  he  found  out  that  he  had  over- 
paid him;— and  was  obliged  to  take  a  watch  as  one  mode  of -balancing 
the  account. 

It  is  unnecessary  to  go  mimitely  through  the  history  of  this  part  of 
the  case;^-bttt  it  may  be  proper  to  observe  that,  though  the  Court  caa 
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seldom  rely  on  single  declarations  as  evidence  of  intention^  yet  the  uni* 
form  tenor  of  declarations  to  confidential  friends  is  of  considerable 
weight 

The  deceased,  in  his  unreserved  intercourse  with  his  messmates^  while 
abroad,  with  whom  he  was  particularly  intimate,  never  speaks  with  re- 
gard of  Zacharias,  nor  recommends  him  to  their  notice; — ^he  remits 
home  two  thousand  pounds,  not  to  Zacharias,  but  to  Findlay  and  Co. 
Immediately  on  his  return  he  again  appoints  Stanger  to  be  his  age^t^ 
and  pays  off  Zacharias. 

Residing  in  London  from  that  time  till  his  death,  being  about  five 
months,  he  repeatedly  talked  over  his  family  affairs  with  his  uncle,  and 
some  other  old  friends  with  whom  he  lived  in  the  most  unreserved  con- ' 
fidence; — he  spoke  of  Zacharias  in  terms  of  great  harshness  and  re- 
proach. He  talked  of  making  a  will,  and  of  disposing  of  the  bulk  of 
his  property  to  one  favourite  sister,  Mrs.  Collis,  in  preference  to  his 
other  sisters,  and  his  brother; — he  had  even  made  an  appointment  with 
a  professional  person  in  order  to  carry  these  testamentary  intentions 
into  effect; — but  died  unexpectedly  before  the  time  appointed.  In  all 
these  conversations  there  was  no  hint  that  Zacharias  was  to  be  an  object 
of  his  testamentary  bounty; — no  suggestion  that  he  had  ever  made  a 
will  in  his  favour: — on  the  contrary,  he  declared  ''he  had  made  no 
will.'' 

This  evidence  bears  upon  the  case,  not  as  admissible  to  affect  the  va- 
lidity of  an  instrument,  the  factum  of  which  had  been  fully  establish- 
ed;— but  as  tending  to  show  that  the  deceased  never  knew  or  intended 
this  instrument  to  be  a  will; — that  he  supposed  it  to  be  a  mere  power 
of  attorney,  or  a  collateral  security  for  the  repayment  of  the  money 
Zacharias  had  advanced  to  him. 

Another  part  of  the  evidence  may  bear  upon  the  case  in  the  same 
way;  and  further,  it  may  raise  some  question  upon  the  point  of  revoca* 
tion. 

The  deceased  had  desired  Zacharias  to  deliver  up  all  his  papers. 
Zacharias  sent  an  order  to  his  sub-agents,  in  London,  Hunt  and 
M'Adams,  to  deliver  them  up;  and  they  professed  to  have  done  so. 
The  deceased  desired  a  friend  who  was  going  to  Portsmouth,  in  Decem- 
ber, to  call  on  Zacharias,  and  to  enquire  if  he  had  any  other  papers. 
This  witness  accordingly  applied  to  Zacharias,  who  told  him  he  had 
delivered  up  all  papers.  <<That  he  had  no  papers  belonging  to  the  de- 
ceased in  his  possession.  That  he  had  long  before  sent  them  all  to  Hunt 
and  M'Adam,  in  London; — but  that  he  would  look  again.''  Some  days 
afterwards  Zacharias  told  the  witness  ''that  he  had  looked  through  his 
papers,  and  that  he  had  not  a  single  paper  belonging  to  Mr.  Malboo." 
And  yet  all  this  time  Zacharias  had  in  his  possession  this  will  which  he 
never  produces  till  after  the  deceased's  death; — but  immediately  on  the 
death  he  produces  it,  coming  up  from  Portsmouth,  and  is  sworn  to  the 
probate  in  four  days  after  Captain  Malbon  died. 

Looking  to  the  whole  tenor  of  the  evidence,  there  appears  no  doubt 
that  if  at  this  time,  about  a  month  or  six  weeks  before  the  deceased 
died,  the  will  had  been  delivered  up,  it  would  have  been  cancelled. 
Captain  Malbon  might  indeed  have  been  surprised  by  the  appearance  of 
such  an  instrument;  for,  in  these  enquiries  after  bis  papers,  there  is  no 
allusion  whatever  to  any  will  being  in  Zacharias's  hands: — but,  if  any 
belief  is  due  to  the  evidence,  it  is  almost  morally  certain  that  the  de« 
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ceased  would,  in  some  manner^  have  revoked  this  will»  had  it  not  been 
fraudulently  kept  back  and  concealed  by  Zacharias.  Captain  Malbon, 
however,  died  while  intending  to  make  a  will  quite  of  a  difierent  tenor: 
— that  intention  was  intercepted  in  its  progress  by  unexpected  death. 

These  are  the  facts  of  the  case; — and  out  of  these  facts  the  Court  is  to 
consider  the  legal  result. 

The  statute  of  William,  in  consideration  that  wills  and  powers  of  at- 
torney were  obtai.  ed  from  seamen  without  them  being  aware  of  their 
contents  and  effect,  rendered  the  will  absolutely  void,  if  embodied  in  the 
same  instrument  with  a  power  of  attorney;  thus  holding  the  presump- 
tion conclusive  juris  et  dejure  that  the  party  did  not  know  and  intend 
that  the  instrument  should  operate  as  a  testamentary  disposition. 

The  case  of  Craig  v.  Lester^  Deleg.  11th  June,  1714,  followed  not 
long  after  the  statute; — and  in  that  case  Sir  Charles  Hedges  decided, 
and  his  sentence  was  afiSrmed  by  the  Delegates,  that  the  will  was  in- 
valid, though  executed  on  a  different  instrument.  It  was  in  that  in- 
stance exe<;uted  a^jtheaame  time  with  a  power  of  attorney,  and  by  a 
seaman  in  favour  of  his  agents  as  a  mere  security  for  a  debt.  It  has 
been  said  that  this  was  a  bold  stretch  of  the  statute.  It  is,  however,  to 
be  recollected  that  this  was  not  a  restraining,  but  a  remedial  and  protect- 
ing statute,  in  order  to  defend  this  valuable,  but  unguarded,  class  of 
persons,  against  fraudulent  imposition.  It  was  not  going  beyond  the 
spirit  of  the  statute,  nor  departing  from  the  principles  of  law  and  sound 
reason,  to  hold  that  an  instrument,  understood  to  be  for  one  purpose, 
should  not  have  an  operation  quite  different,  and  much  more  extensive, 
when  obtained  from  ah  unguarded  seaman  in  the  hands  of  his  agent. 

In  the  case  of  Leake  y.  Harwood^  before  Doctor  Bettes worth,  the 
will  was  set  aside  "  as  a  security  for  a  debt.'' 

In  the  case  oi  Anderson  v.  Ward^  before  Doctor  Bettes  worth,  1749, 
the  will  was  set  aside.  <'  as  a  security  for  a  debt,''  though  there  was  evi-  - 
dence  of  the  deceased  having  declared  that  his  wife  had  used  him  ill. 

In  the  case  of  Moore  v.  Smart y  (or  Stevens)  before  Sir  George  Lee, 
in  1753,  from  a  note  in  the  handwriting  of  the  learned  judge  himself 
who  decided  the  case  which  has  been  fyrnished  by  Dr.  Phillimore,  it 
clearly  appears  that  th^  will  was  set  aside  on  the  ground  of  its  having 
been  merely  a  security  for  a  debt.  Sir  George  Lee  held  this  to  be  a 
settled  point.  The  ground  is  so  statied  clearly  and  distinctly  by  the 
judge  himself  as  the  foundation  of  his  sentence.  It  does  not  appear  to 
have  been  considered  as  at  all  important  that  a  power  of  attorney  should 
have  been  executed  at M^e  same  time;  nor  would  that  circumstance 
operate  as  any  guard  or  protection  to  the  seaman,  being  so  easily  evaded 
by  executing  the  instruments  on  different  days.  The  true  principle 
always  relied  upon  has  been  that  an  instrument  executed  as  a  secu- 
rity for  a  debt  shall  not  operate  as  a  disposition  of  the  whole  proper- 
ty, unless  the  intention  that  it  should  so  operate  be  made  clearly  to  apr 
pear.  But  where  that  intention  has  been  shown,  the  wills  have  been 
established. 

In  the  case  of  Hay  v.  MullOy  1756,  before  the  same  judge,  Sir  George 
Lee,  and  also  from  a  note  in  his  own  handwriting,  it  appears  '<  that  as 
there  was  no  proof  that  the  will  was  made  to  secure  a  debt;  but  this 
rested  only  in  the  belief  of  a  witness;  and  on  the  contrary  it  was  prov- 
ed by  two  witnesses  that  the  deceased,  a  short  time  before  his  death, 
had  expressed  a  great  esteem,  regard,  and  friendship,  for  MuUo,  and 
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said  his  will  and  power  were  there,  and  that  he  had  made  a  will  in  fa- 
vour of  Mullo,  and  in  fact  had  suffered  the  will  to  subsist  for  above 
twelve  yearsi  though  he  was  often  in  England,  and  might  have  revok- 
ed it  if  he  had  intended  his  relations  should  have  his  effects,  be  pro- 
noonecd  for  the  validity  of  the  will. 

In  Dotiglas  v.  M^Cummingf  before  Sir  George  Hay,  1773, — the  will 
Was  ajso  established  on  similar  grounds. 

In  both  these  cases,  it  is  to  be  observed,  there  vas  evidence  of  af- 
fection and  regard,  and  of  intention  to  benefit  by  will; — and  neither 
the  statute  nor  the  decisions  meant  to  make  the  relation  of  agent  and 
seaman,  nor  the  circumstance  of  the  seaman  being  indebted  to  his  agent 
an  absolute  defeasance  of  the  will,  so  that  it  could,  in  no  case,  be  valid; 
•—but  only  so  far  to  alter  the  onus  probandi  as  to  require  evidence  of 
intention  beyond  the  mere  act  of  execution.  The  law  meant  to  pro- 
tect the  real  intentions,  and  not  to  disable  the  seaman  from  disposing 
according  to  his  real  wishes. 

In  Lander  v.  Youngs  before  Doctor  Calvert,  17Q5,  the  will  was  es- 
tablished upon  the  ground  that  the  proof  of  the  intention  was  sufficient, 
and  that  the  testator  understood  the  nature  and  effect  of  the  instrument, 
saying,  <<  It  should  be  good  if  he  died/'  <'  If  he  died,  he  hoped  God 
would  bless  him  (the  executor)  with  it;''  <Uhat  he  had  rather  Toung 
(the  executor)  should  have  it,  than  the  chest  at  Chatham;"  so  that  there 
was  direct  proof  that  the  testator  knew  that  the  instrument  was  to  ope- 
rate after  his  death,  that  it  would  convey  his  property  to  the  exeeutor, 
and  that  he  intended  it  should  have  that  effect. 

In  Forbes  v.  Btirt^  1789,  before  Sir  William  Wynne,  the  will  was 
set  aside,  not  on  the  ground  that  it  was  given  as  a  mere  security  for  a 
debt,  for  the  Court  was  of  opinion  that  the  circumstance  was  not  soffi** 
ciently  proved; — but  upon  the  ground  that  the  evidence  of  the  Return 
was  in8u£Scient  to  support  such  a  will.  The  judge  said  ^^  it  is  extreme* 
ly  material  that  it  should  be  proved  the  deceased  knew  it  was  a  will, 
and  not  a  power  of  attorney; — ^there  were  no  recognitions  of  the  act;— 
no  proof  that  the  instrument  was  ever  in  possession  of  the  deceased;— ^^ 
strong  evidence  of  affection  for  his  mother  and  sisters,  and  that  he  was 
about  making  a  will  in  their  favour; — upon  the  whole  that  he  could  not 
apply  the  principle  of  the  will  being  a  mere  security  for  a  debt,  be- 
cause there  was  no  proof  of  any  debt; — but  in  the  failure  of  that  clear 
proof  of  the  factum  which  the  circumstances  of  the  case  required,  he 
should  pronounce  against  the  will.'' 

From  these  cases  the  result  to  be  deduced  is,  that  when  the  relation 
of  agent  and  seaman  exists,  there  must  be  clear  proof,  not  only  of  the 
subscription  of  the  deceased  to  the  instrument,  but  also  of  his  know- 
ledge of  its  nature  and  effect; — that  wherever  it  is  executed  merely  as 
a  security  for  a  debt,  it  shall  not  operate  as  a  testamentary  disposition 
of  the  whole  property; — but  on  the  other  hand,  though  there  may  be 
a  debt,  yet  if  there  be  satisfactory  evidence  that  the  testator  intended 
to  dispose  of  bis  property  by  will,  the  instrument  shall  be  valid. 

Applying  these  principles  to  the  facts  of  the  present  case; — the  evi- 
dence by  no  meads  establishes,  to  my  mind,  that  the  deceased  knew  ha 
Was  executing  a  will,  having  the  effect  and  operation  of  giving  his 
whole  fortune  to  Zacharias  in  exclusion  of  his  family.  The  evidence 
on  the  other  hand  satisfies  me  that  whatever  instrument  the  deceased 
supposed  himself  to  be  executing,  it  was  merely  in  consequence  of  the 
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>  money  advunces  made  to  him  by  Zachariaa,  and  not  with  a  view  to  tes- 
tamentary benefit  ;-^and  that  when  he  had  paid  the  debt,  and  taken  his 
papers  out  of  Zacharias>'s  hands,  he  did  not  entertain  any  impression  that 
Zacharias  had  a  further  claim  upon,  or  would  derive  any  benefit  from 

'  his  property  after  his  death.  I  am,  therefore,  of  opinion  that  the  fac- 
tum, in  the  sense  already  given  to  that  term,  is  not  proved; — consider- 
ing further  that  Zacharias,  when  required  by  the  deceased  to  deliver  up 

-  alt  his  papers,  declared  that  he  had  done  so; — and,  aftjer  a  pretended 
search,  repeated  the  declaration  that  he  had  not  a  single  paper  belong- 

'  ing  to  the  deceased  in  his  possession;  yet  fraudulently  retained  this  in- 
strument, which  the  deceased  himself  never  saw  except  at  the  moment 
of  signing  it,  under  the  circumstances  already  mentioned,  I  should  feel 
great  difficulty  in  holding  the  executor  and  universal  legatee  entitled  to 
take  advantage  of  his  own  fraud  by  obtaining  probate  of  this  will. 
Upon  the  whole,  I  feeF  bound  to  pronounce  against  this  will;— but  as 
Mr.  Zacharias  is  now  dead,  and  hts  representatives  were  not  privy  to 
the  transaction,  I  shall  give  no  costs* 


PREROGATIVB  COURT  OF  CANTERBURY. 

STRAUSS  V.  SCHMIDT.— p.  209. 

A  recognition  establishes  testamentary  papers  which  were  conditional  in  their 

terms: — testamentary  effect  given  to  three  letlei*s. 

In  June,  1788,  George  Lewis  Hansen  being  at  Liverpool,  and  on 
the  point  of  leaving  England,  for  the  continent  of  Europe,  delivered  a 
sealed  paper  to  Messrs.  Heywood  and  Co.,  merchants,  in  that  town,  in 
whose  hands  he  had  upwards  of  2,000/.  at  interest,  with  directions  to 
them  to  open  it  as  soon  as  they  should  hear  of  his  death. 

The  letter  was  as  follows: 

Messrs.  Heywood,  Son^  &  Go. 

Liverpool,  21st  June,  1788. 
Gentlemen, 

In  case  I  should  die  on  my  travels,  I  request  the  favour  of  you  to  re- 
mit my  money  which  I  have  in  your  bank  to  Messrs.  C.  F.  Hansen,  I. 
C.  Bangi,  and  G.  G.  Strauss,  at  Zinna,  near  Berlin;  or  to  deliver  it  to 
Mr.  John  Blackburne,  of  this  place>  whom  1  have  requested  to^ay, 
in  a  sealed  letter,  to  remit  the  money  to  my  said  three  friends  at  Zinna, 
at  such  a  time  as  the  exchange  will  be  favourable  to  the  three  gentlemen, 
which  Mr.  Blackburne  has  promised  me  to  do.  I  hope,  from  your  kind- 
ness, that  you  will,  in  this  aiTair,  conjointly  with  Mr.  Blackburne^  do 
for  the  best 

I  have  now  in  your  hank  2182/.  18^.  6d,  sterling;  and  shall  soon  send 
to  you,  or  to  Mr.  J.  Dennison,  in  London,  2  to  300/.  more. 

Of  all  this  I  give  the  necessary  information  to  the  above  mentioned 
three  friends  in  Zinna.  In  case  I  should  die,  I  humbly  request  you  to 
acquaint  the  three  gentlemen  with  my  said  will,  in  the  German  lan- 
guage, as  they  do  not  understand  English.  Your  letters  you  may  ad- 
dress only  to  one^  viz.  Mr.  C.  F.  Hansen,  at  Zinna,  per  Berlin. 
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I  recommend  my  friends  to  your  kind  remembrance;  and  am,  with 
ereat  respect,  your  most  humble  servant^ 
^  *^  G.  L.  HANSEN. 

On  the  first  of  July,  1788,  he  addressed  the  following  lettcr(a)to 
Mr.  I.  C.  Bangi,  at  Zinna. 

My  dear  beloved  Bangi, 

How  much  I  shall  be  able  to  write  to  you  to-day  I  cannot  at  this  mo- 
ment ascertain. 

If  you  know  what  offensive  letters  my  brother  wrote  to  me  some  time 
ago,  you  may  easily  imagine  that  I  was  very  angry  on  account  of  it — 
My  displeasure  is  so  great  thai  I  have  grown  grey  and  old  since; — my 
diges(tion  is  very  bad;— '1  am  no  more  in  good  health  nor  gay.-^The 
most  clever  physicians  of  Liverpool  tell  me  that  nothing  but  a  sea-sick- 
ness can  cure  me.  I  have,  therefore,  taken  the  resolution  to  go  to  France 
to  try  if  I  can  be  sea-sick,  and  whether  1  am  able  to  forget  this  shame- 
ful offence  among  the  merry  Frenchmen,  and  whether  I  can  be  easy 
sgain  in  my  heart.  I  got  to  London  a  few  days  ago.  All  physicians 
whom  I  know  here  are  of  the  same  opinion  as  those  of  Liverpool,  that 
I  can  only  be  saved  by  a  sea-sickness; — therefore,  as  I  may  easily  die, 
I  think  it  to  be  my  duty  to  write  to  you  from  here  to  inform  you  what 
you  have  to  do  with  my  property  in  case  I  should  die.  The  cash  I 
have  at  present  in  the  Bank  of  Messrs.  Arthur  Hey  wood.  Son,  and  Co. 
of  Liverpool  amounts  to  2182/.  18^.  6d.  of  which  I  shall  probably  take 
out  206/.  9^. — so  that  1976/.  9s.  6d.  remain  in  their  Bank.  I  shall 
shortly  remit  from  France  and  from  Flanders  270/.  to  300/.  sterling, 
which  sum  I  do  not  exactly  know:  but  you  may  calculate  that  I  have 
2270/.  to  2280/.  in  the  before  mentioned  bank  of  Liverpool. — Besides 
I  have  to  receive  of  Mr.  Lebins,  at  Newfarwasser,  190/.  to  200/.;  fur- 
ther, of  Mr.  Gene,  at  Stettin,  15/.  or  16/.,  both  amounts  I  cannot  exactly 
say,  as  I  forgot  to  look  over  the  accounts  in  Liverpool;  it  is,  however, 
nearly  as  much,  either  a  little  more  or  less.  Should  I  die,  and  these 
amounts  have  not  been^  paid,  you  have  to  receive  them  of  the  above 
mentioned  two  gentlemen.  Mr.  Gene  is  inspector,  and  Mr.  Lebins 
bookkeeper,  both  of  the  Maritime  Trade  Company.  Should  I  live 
another  year,  I  am  to  receive  from  200/.  to  250/,  of  Mr.  J.  Blackbume, 
in  which  case  you  will  receive,  in  June,  1789,  2690/.  2700/.  More- 
over, there  are  in  Liverpool,  at  Mr.  Blackburne's,  a  bathing  machine, 
three  trunks,  and  three  large  chests,  with  clothes,  linen,  &c.  Echaratt, 
and  others,  also  owe  me  a  little.  Mr.  Peel  knows  how  much  it  is;  and 
I  wish  you  would  receive  it.  All  my  money,  things,  and  whatever  I 
may  possess,  I  leave  to  you  and  my  brother's  children,  in  equal  shares, 
in  case  I  die.  Probably  you  know  that  one  pound  sterling  makes  6iRf. 
to  6Rf.  14pgr.  Berlin  currency.  Messrs.  Hey  wood  understand  the  Ger- 
man language;  they  were  at  an  academy  at  Hambro';  you  may  write 
to  them  in  German.  Mr.  Blackbume  is  my  particular  friend,  a  very 
worthy  Englishman.  He  does  not  know  German;  his  letters  may  be 
translated  to  you  by  Mr.  Zollner,  or  others.  I  left  sealed  letters  to  the 
care  of  Messrs.  Hey  wood  and  Blackbume,  which  they  are  not  to  open 

« 

(a)  This  letter  was  not  to  be  found.  Mr.  Benson  had  lost  it :  bat  he  had  a 
distinct  recollection  of  the  most  important  passages  it  contained.  A  draft  of  it, 
which  had  been  found  amongst  the  deceased's  papers  after  his  deaths  was  pro- 
pounded. 
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till  I  am  dead.  In  them  I  order  to  transmit  my  money  and  effects  to 
Mr.  C.  F,  H.,  L  C.  B.  and  G.  O.  Strauss;  namely »  to  Mr.  Martin  Dor- 
mer^  Hamburgh,  by  Mr.  Blackburne's  vessel.  Mr.  Dormer  is  Mayor 
of  Hambro\  You  may  refer  to  this  in  your  letters  to  Liverpool  and 
Hambro'.     You  will  be  pleased  to  direct  the  letters  as  follows: — 

Arthur  Hey  wood,  Son,  and  Co«,  Esquires,  per  Amsterdam,  Liver- 
pool. 

John  Blackburne,  Esquire,  Liverpool. 

Mr.  Martin  Dormer,  in  Hamburgh. 

Exactlpr  so,  my  dear  Bangi,  Messrs.  Messrs.  and  all  titles  are  quite 
left  out  in  English  letters;-^you  neither  say  Sir  when  you  write  in 
German.  In  my  sealed  letter  I  requested  the  gentlemen  to  send  you 
my  money  at  such  a  time  when  the  exchange  is  in  your  favour,  by 
which  Mr.  Heywood  gains  nothing;  but  you  do.  The  money  is  sent 
in  bills  for  which  any  banker  in  Hambro%  Berlin,  Leipzig,  &c.  will 
readily  pay  you  cash.  Heywood  and  Co.  are  very  safe  and  good  peo- 
ple; you  may,  therefore,  leave  the  money  with  them  for  years,  and  as 
long  as  you  please,  as  the  interest  increases  the  capital.  Of  the  above 
218/.  18^.  6d.  I  have  not  received  the  interest.  From  this  year  Messrs. 
Heywood  must  pay  you  5  per  cent,  interest. 

On  my  journey  to  Northwick,  Liverpool,  &c.  I  lost  4  to  500  ducats, 
in  case  they  are  not  at  the  bottom  of  my  trunk;  I  have  not  examined  it 
particularly.  If  you  find  them,  so  much  the  better.  You;  therefore, 
must  request  Mr.  Biackburne  to  get  all  trunks,  chests,  &c.  well  corded 
and  sealed.  You  take  care  of  the  needful  in  the  Prussian  dominions 
about  opening,  putting  leads  to  it,  &c.  I  think  I  have  written  the  ne- 
cessary to  you  now. 

I  had  gained  considerably  three  years  ago:  but  I  lost  a  great  part  by 
chicaneries  with  which  I  was  not  safSciently  acquainted.  I  shall  write 
to  you  from  France  or  Flanders,  if  I  live.  I  leave  London  in  a  few 
days.    If  I  do  not  get  sea-sick  on  the  short  voyage^  I  shall  not  go  to  sea. 

It  is  already  late:  my  best  respects  to  you  and  all  our  friends,  and  I 
shall  never  cease  to  be  your  true  friend. 

In  September,  1800,  the  deceased  returned  from  the  continent;  and 
took  up  his  residence  in  the  neighbourhood  of  London,  where  he  con- 
tinued till  death. 

On  the  29th  of  April,  1816,  he  wrote  a  letter  to  F.  W.  Strauss,  the 
son  of  G.  6.  Strauss,  from  which  the  following  is  an  extract:(a) 

<*  How  would  you  and  Bangi  have  acted  respecting  my  property  in 
England,  and  at  Luckenwaldi,  if  I  had  died,  or  should  now  be  soon  dy* 
ing?  Do  notihink  slightly  of  this  case;  and  do  not  depend  upon  the 
honesty  of  the  English,  in  particular  upon  that  of  the  merchants,  bank- 
ers, brokers,  &c. ;  and  in  case  you  should  fall  in  the  hands  of  the  Eng- 
lish lawyers,  you  must  expect  to  receive  nothing. 

Bangi  never  thought  it  worth  his  while  to  speak  to  me  on  the  sub- 
ject;— hardly  a  few  words;— never  proposing  how  and  in  what  manner 
I  could,  place  my  money  more  securely,  and  to  advantage,  in  your  coun- 
try, either  at  5,  6,  7,  per  cent,  interest,  or  in  adventures,  &c.  He  never 
troubled  himself  about  it.  Last  year  I  named  to  him  an  amount.  I 
suppose  he  never  took  the  trouble  to  calculate  that  I  must  be  possessed 

(a)  The  remaining;  part  of  this  letter  was  wholly  of  a  private  nature* 
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of  much  more  money  than  what  I  had  stated,  as  he  knew  that  I  never 
drew  the  interest;  but  had  it  added  every  year  to  the  capital,  by  which 
means  the  same  is  doubled  in  fourteen  years  and  a  quarter. 

In  England  all  property  Itft  without  a  toillj  signed  by  three  mt'^ 
nesseSj  belongs  to  the  king,  I  have  not  made  a  will;  for  this  is  even 
expensive,  Mr.  fl,  has  in  his  possession  a  sealed  letter  dated  in  the 
year  1788,  when  I  left  Liverpool;  and  in  which  Itcrote  him  that  my 
brother  and  Bangi  shall  have  my  money  in  case  I  should  die* 

When  my  brother  died,  I  informed  him  that  Bangi  and  your  father 
should  receive  my  money  from  him.  I  have  not  communicated  (o  bim 
yet  the  death  of  your  father.  Ban^i  is  seventy-two,  and  I  am  seveotj 
years  of  age.  Consider  how  precarious,  how  uncertain,  we  stand.  I 
always  hoped  Bangi,  or  my  brother,  or  your  father,  would  have  told, 
or  written  to  me,  every  particular  circumstance,  how  and  in  what  man- 
ner I  could  place  my  money  securely  in  your  country;  but  no. — ^Tbis 
appeared  to  me  strange,  and  made  me  indifferent." 

The  deceased  died  in  November,  IS  18,  leaving  Charlotte  Louisa 
Bangi,  his  sister,  and  a  niece,  the  daughter  of  his  brother,  C.  F.  Han- 
sen,  who  would  have  been  entitled  to  distribute  his  personal  property 
if  he  had  died  intestate.  His  personal  estate  consisted  of  3,228/.  in  the 
hands  of  Messrs.  Hey  wood.  Son,  and  Co.;  and  of  property  elaewhere 
amounting  to  623/. 

The  three  letters  together  with  an  English  translation  of  them,  for 
the  originals  were  written  in  German,  were  propounded  in  an  allega- 
tion, as  containing  together  the  last  will  of  the  deceased,  by  Johanna 
Frederica  Strauss,  widow,  the  daughter  of  John  Christian  Bangi;  and, 
as  8uch«  one  of  the  universal  legatees  under  the  said  testamentary  instru- 
ment. 

Burnaby  stnA  Lushington  against  the  admission  of  the  allegation. 

Jenner  in  support  of  it. 

Judgment. 

Sir  John  NrcHOLL. 

This  case  very  much  depends  on  the  construction  of  the  papers.  The 
deceased  was  a  German,  who  had  resided  fourteen  years  in  England. 
In  1788,  he  wrote  two  of  the  pnpers  propounded,  and  then  went  abroad 
in  search  of  health; — he  writes  to  a  house  at  Liverpool,  in  case  of  bii 
death,  to  send  his  money  to  Germany; — he  had  money  in  their  bands;— 
he  was  not  only  a  foreigner,  but  he  was  ignorant  of  our  laws; — his  ex- 
pressions, therefore,  are  not  to  be  construed  too  strictly; — the  Court  is  to 
look  as  much  as  possible  to  the  intention; — the  first  letter  is  dated  from 
Liverpool,  in  1788.  It  is  addressed  to  Messrs.  Hey  wood.  Son,  and  Co. 
bis  agents  there; — and  requests  them,  in  case  of  his  dying  on  his  travelst 
to  ren)it  the  money  he  has  in  their  Bank  to  Messrs.  C.  F.  Hansen,  h 
C.  Bangi,  and  G.  G.  Strauss,  at  Zinna^  near  Berlin. 

In  another  part,  after  staling  the  amount  of  the  money,  he  proceeds: 
**0f  all  this  I  give  the  necessary  information  to  the  abovementioned 
three  friends  in  Zinna.  In  case  I  should  die,  I  humbly  request  to  ac- 
quaint the  three  gentlemen  with  my  said  letter  in  the  German  language, 
as  they  do  not  understand  English." 

A  few  days  afterwards  he  comes  to  London,  and  arranges  what  be 
clearly  intends  to  be  a  disposition  of  his  property; — his  object  is  to  get 
his  money  sent  out  of  England.  "  All  my  money,  things,  and  vrhit- 
ever  I  may  possess,  I  leave  to  you  and  my  brother's  children,  in  equal 
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shares,  in  case  I  die;"  and  in  which  part  he  says,  ^<  I  left  sealed  letters 
to  the  care  of  Messrs.  Heywood  and  Blackburne,  which  they  are  not  to 
open  till  I  am  dead.'' 

These  two  papers  together  are  admitted  to  be  testamentary  papers, 
which  would  have  operated  had  his  death  taken  place  during  his  absence 
from  England;  he  was  fourteen  years  absent 

Courts,  however,  are  cautious  how  they  construe  conditions  of  this 
sort.  1  have  looked  whether  it  is  an  absolute  condition,  or  dependent 
on  any  particular  motive  operating  at  the  time.  It  does  not  say  it  is  to 
take  place  only  in  the  event  of  his  dying:  if  on  the  return  of  the  deceased 
in  1802,  l)y  subsequent  acts  he  has  recogbized  these  papers,  I  should  not 
hold  his  return  to  be  such  a  defeasance  as  to  invalidate  the  will.  If  he 
had  returned,  and  taken  no  notice  of  the  paper,  his  silence  would  have 
put  a  construction  on  it; — if,  on  the  other  hand,  his  conduct  shows  that 
he  was  mindful  of  it,  the  Court  is  bound  to  carry  his  intentions  into  effect 

The  case  turns  on  the  construction  of  No.  3. :  it  is  dated  in  April, 
1816; — it  is  addressed  not  to  one  of  the  three  persons  to  whom  the  mo- 
ney was  to  be  remitted,  for  events  had  changed;-— two  of  them  were 
dead; — the  third  had  become  advanced  in  life; — he  writes  to  his  great 
nephew,  directing  and  informing  him,  and  there  are  passages  which 
show  that  he  considered  the  papers  as  conveying  directions  respecting 
his  property,  especially  No.  1.  and  No.  2.  mixed  up  with  No.  1.  The 
parties  who  were  to  inherit  were  not  dead.  *'  How  would  you  and  Bangi 
have  acted  respecting  my  property  in  England,  and  at  Luckenwaldi,  if 
I  had  died,  or  should  now  be  soon  dying?  Do  not  think  slightly  of 
this  case;  and  do  not  depend  upon  the  honesty  of  the  English, in  particu- 
lar upon  that  of  the  merchants,  bankers,  brokers,  &c. ;  and  in  case  you 
should  fall  in  the  hands  of  the  English  lawyers,  you  must  expect  to  re- 
ceive nothing." 

It  is  said  this  shows  the  loose  way  in  which  he  expresses  himself;-— 
and  so  it  does: — but  these  are  the  parts  which  mare  expressly  recognize 
them. 

<^  In  England  all  property  left  without  a  will,  signed  by  three  wit- 
nesses, belongs  to  the  king; — I  have  not  made  a  will,  for  this  even  is 
expensive.  Mr.  H.  has  in  his  possession  a  sealed  letter  dated  in  the  year 
1788,  when  I  left  Liverpool,  and  in  which  I  wrote  him  that  my  brother 
and  Bangi  shall  have  my  money  in  case  I  should  die." 

This  is  a  direct  recognition  of  the  existence  of  a  letter  which  was  not 
to  be  opened  till  after  his  death; — he  goes  on  recognizing  this  direction; 
— he  keeps  the  disposition  alive.  »  <<  I  have  not  communicated  to  him  yet 
the  death  of  your  father." 

I  think  the  deceased  did  not  consider  his  returning  to  this  country  as 
a  revocation.  These  circumstances  show  that  he  regarded  these  letters 
as  important,  which  were  to  direct  the  disposition  oi  his  property;  and, 
therefore,  I  think  the  Court  is  warranted  in  admitting  this  allegation  to 
proof. 


SALMON  and  Others  v.  CROMWELL— p.  220. 

Admission  of  an  exceptive  allegation  suspended. 

Vol.  I.  •  51  j 
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GILLIAT  V.  GILLIAT  and  HATFIELD.— p.  222. 

Probate  not  neceseaiy  for  a  will  appointing  testamentary  guardians. 

Per  Curiam. 

From  the  decisions  which  have  taken  place  it  is  quite  clear  that  it  is 
not  necessary  that  a  will  appointing  testamentary  guardians  should  be 
proved  in  this  Courts 


ARCHES  COURT  OF  CANTERBURY. 

PARHAM  V.  TEMPLAR.— p.  223. 

An  appeal  from  the  Dean  and  Chapter  of  Exeter  lies  to  the  Court  of  Arches,  and 

not  to  the  Consistory  Court  of  Exeter. 


REDD  ALL  v.  LEDDIARD.— p.  256. 

A  marriage  declared  null  because  the  guardians  of  a  minor  were  not  appointed 

by  an  instrument  attested  by  two  witnesses. 


r/<;fc/2^  5^.  CONSISTORY  COURT  OF  LONDON. 

LADY  HARRIET  BLAQUIERE  v.  BLAQUIERE.— p.  ^58. 

Allotment  of  permanent  alimony. 

Judgment. 

SiE  William  Scott. 

The  parties  having  lived  together  three  years  after  their  marriage^ 
separated  in  1814,  on  account  of  differences: — what  they  were^  whether 
arising  from  incompatibility  of  temper,  does  not  appear; — 310/.  pef 
annum,  the  produce  of  the  wife's  own  fortune,  were  settled  on  her; — 
and  this  sum  has  been  continued  to  her  ever  since.  It  has  occurred  in 
this  case  that  while  they  were  living  in  that  state  of  separation  the  hus- 
band committed  an  act  of  adultery,  which  possibly  might  not  have  oc* 
curred  in  other  circumstances.  His  separate  income  amounts  to  750^ 
or«600/. ;  and  the  question  turns  on  the  deduction  of  160/.  per  annumy 
the  interest  of  money  borrowed  for  the  improvementof  a  house  and  land 
he  has  purchased  in  Sussex,  which  he  says  after  the  improvements  are 
deducted  are  not  worth  more  than  160/.  per  annum;  but  it  is  to  be  re* 
tnembered  at  the  same  time  that  he  has  the  enjoyment  of  this  house 
of  which  she  has  no  participation.  On  what  ideas  this  sum  of  300/.  per 
annum  was  originally  settled  we  have  no  account:  it  is  the  bare  produce 
of  her  own  fortune.  I  cannot  think  the  160/.  per  annum  quite  clear 
from  claim  on  her  part;  she  is  entitled  to  some  consideration  for  the  want 
of  a  residence.     At  the  same  time  it  would  be  improper  to  dismiss  out  of 
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iny  consideration  that  there  are  two  sons  who  are  to  be  maintained  in  a 
rank  corresponding  with  that  of  the  father  and  mother; — and  not  only 
to  be  maintained,  but  to  be  educated.  I  think  I  shall  not  depart  from 
a  just  consideration  of  the  effect  of  these  circumstances,  if  I  give  a  moiety 
of  this  160/.  in  addition  to  the  SOD/,  per  annum  now  paid  to  the  wife. 


PREROGATIVE  COURT  OF  CANTERBURY. 

HUNTER  V.  BULMER.— p.  260. 

Where  a  party  intervening  in  a^ausc,  alleges  that  he  proceeds  no  further,  cost9 

given. 


ARCHES  COURT  OF  CANTERBURY.  ^^V^' 

BEEVOR  V.  BEEVOR.— p.  262. 

An  application  on  the  part  of  the  husband  to  be  relieved  from  taxation  of  the 

costs  of  the  wife,  rejected. 


The  Office  of  the  Judge  promoted  by  KEMP  v.  WICKES— p.  264.^     V/' 

A  minister  of  the  Established  Church  cannot  refuse  to  bury  the  child  of  a  Dis- 
senter. 


NORTH  V.  BARKER.— p.  307. 

Dilapidations  at  St.  Cross— conflicting  estimates ; — th?  tender  of  the  defendant 

affirmed  with  costs. 


PREROGATIVE  COURT  OF  CANTERBURY. 

PRENTICE  V.  PRENTICE.— p.  311. 
A  proctor  condemned  in  costs  for  improper  practices  in  the  conduct  of  a  suit. 


WOOLLEY  and  GORDON  v.  GREEN.— p.  314. 

An  application  to  continue  a  certificate  of  service  before  a  process  served  on  the 
Royal  Exchange  had  become  returnable  into  Court,  rejected.  An  administra- 
tion with  the  will  annexed,  granted  to  a  creditor,  limited  to  filing  a  bill  in 
Equity. 

Charles  PERxa,  of  Walsall,  in  SlafTordshire,  died  in  July  1819, 
haying  made  his  will  but  appointed  in  it  neither  an  executor  or  residuary 
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legatee.  He  had  no  child:  but  he  left  a  widow^  brothers,  and  a  sister, 
and  the  children  of  a  deceased  sister. 

Isaac  Newton,  one  of  the  legatees,  instituted  a  suit  to  prore  the  will, 
which  was  contested  by  Samuel  Perks,  one  of  the  next  of  kin.  The 
other  next  of  kin  were  cited  by  a  decree  to  see  proceedings.  In  May 
1820,  the  several  proctors  who  had  appeared  in  the  cause,  declared  they 
would  proceed  no  further.  On  the  termination  of  this  suit,  a  decree 
was  taken  out  by  Messrs.  Woolley  and  Gordon,  bankers,  at  Birming- 
ham,  and  creditors  to  the  estate  of  the  deceased;  calling  upon  all  parties 
entitled  in  distribution  to  accept  or  refuse  administration,  with  the  will 
annexed,  of  the  goods  of  the  deceased,  or  to  show  cause  why  it  should 
not  be  granted  to  them  as  creditors.  Charles  Green,  one  of  the  parties 
entitled  in  distribution,  a  private  in  the  11th  of  Dragoons,  being  with 
his  regiment  in  India,  the  decree,  according  to  the  custom  observed  on 
such  occa^ns,  was  served  on  one  of  the  pillars  of  the  Royal  Exchange, 
and  not  returnable  into  Court  till  the  19th  of  this  month. 

Lushing  ton  moved  the  Court  to  dispense  with  the  formality  of 
awaiting  the  return  of  the  process,  on  the  ground  that  the  necessity  for 
a  representative  to  the  deceased  was  urgent. 

Per  Curiam. 

The  instrument  has  been  served  on  the  Royal  Exchange.  By  prac- 
tice it  has  been  usual  to  continue  that  by  certificate  until  another  Court 
day:  but  here  the  Court  is  applied  to  continue  the  certificate  before  the 
process  is  returnable,  on  the  ground  that  it  is  a  mere  form,  and  that  the 
person  cited  being  in  India  it  is  impossible  he  can  appear.  It  is  possible 
that  he  may  return  before  the  time  has  expired — but  the  object  is  to 
give  notice  to  his  friends,  and  to  any  agent  he  may  have  in  this  country. 
Under  the  circumstances  of  this  case,  I  would  have  granted  a  limited 
administration,  if  the  necessity  was  pressing  for  carrying  on  proceed- 
ings in  the  Court  of  Chancery:  but  to  accede  to  this  motion  would  be 
quite  breaking  down  the  form  of  the  process,  which  I  should  be  unwil- 
ling to  do; — as  long  as  that  form  is  preserved,  the  Court  must  not  de- 
part from  the  line  oipractice  prescribed  by  it. 

Administration  was  afterwards  applied  for,  limited  to  filing  a  bill  ifi 
equity,  and  granted. 


LYON  v.  FURNESS.— p.  316. 

Answers  on  oath  not  to  be  dispensed  with. 


BARTHOLOMEW  and  BROWN  v.  HENLEY.— p.  317. 
Three  checks  on  a  banker  pronounced  codicillary. 

Judgment. 

Sir  John  Nicholl. 

The  party  deceased  is  John  Eyre  Bartholomew.  He  died  on  the 
22d  of  February  1819,  leaving  a  widow,  a  son,  and  a  daughter;  he  was 
possessed  of  a  small  real  estate,  and  of  personal  property  amounting  io 
from  7  to  10,000/. — He  had  lived  apart  from  his  wife,  and  had  for^T- 
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eral  years  before  his  death  cohabited  with  a  Miss  Saanderson — he  had 
a  high  regard  for  her — by  his  will  of  the  12th  of  November,  1813,  he 
bequeathed  to  her  the  rent  of  two  houses  in  Avery  Row,  all  his  house- 
hold furniture,  plate,  money  in  his  house,  and  a  third  in  reversion  of 
2000L  in  the  event  of  the  death  of  a  son  he  had  by  her,  before  he  should 
attain  the  age  of  25  years. 

There  is  a  paper  dated  the  13th  August,  1814,  by  which  he  gave  her 
the  improved  rent  of  a  house  in  Grosvenor-street — this  is  all  in  the  de- 
ceased's handwriting,  but  not  signed; — this  is  admitted  to  be  a  codicil. 

A  check  is  produced  dated  the  16th  of  January,  1817,  for  250/. ; 
another  of  the  4th  of  November,  1817,  for  500/.;  and  nine  months  af- 
terwards another  check  for  150/.; — corresponding  entries  to  them  are 
made  in  the  check-book. 

The  first  entry  is  "2808,  Jan.  16,  1817.  I  give  this  check  to  Miss 
Eyre,  for  fear  any  thing  should  happen  to  me  before  I  can  make  a  codi- 
cil to  my  will,  250/."  The  second  entry  is  **2544.  I  give  this  draft 
to  Miss  Eyre,  being  very  ill,  for  fear  any  thing  should  happen  that  I 
should  die,  as  it  is  my  intention  1o  make  another  will  in  her  favour." 
The  third  is,  "June  16—18,  Miss  Eyre.  This  draft  to  be  paid  from 
my  bankers,  incase  I  should  die,  150/." 

These  several  checks  and  entries  are  pleaded  as  codicillary — on  the 
other  side  it  is  pleaded  that  they  were  only  written  during  occasional 
illness,  and  have  no  effect;  and  that  he  wrote  checks  for  others; — that 
he  died  suddenly,  and  that  payment  of  the  checks  was  not  applied  for 
till  after  his  death. 

The  question  for  the  Court  to  consider  is,  whether,  under  these  cir- 
cumstances, the  instruments  are  a  part  of  a  testamentary  disposition  of 
the  deceased;  or  whether  they  became  void  on  his  recovery;  or  wheth- 
er he  intended  only  one  of  them  to  operate;  or  whether  each  is  to  be 
added  to  the  other. 

Paper  B.  is  in  the  form  of  a  codicil;  but  these  three  are  not  so.  In- 
deed it  must  be  admitted  that  the  papers  are  not  in  a  testamentary  form: 
but  that  is  not  necessary.  Deeds  of  gifts,  or  letters  if  dispositive  of 
property  and  to  be  consummated  by  death,  have  effect,  although  the  de- 
ceased might  not  be  aware  that  he  had  performed  a  testamentary  act. 
Even  if  they  are  testamentary,  the  Court  must  enquire  if  they  are  con- 
tingent or  cumulative. 

This  Court  is  often  called  upon  in  cases  of  this  description  to  ascer- 
tain the  real  intentions  of  the  testator.  On  the  face  of  these  papers  I 
think  they  are  testamentary;  they  are  directions  as  to  the  property  after 
death; — there  is  nothing  to  make  me  think  them  provisional.  It  can- 
not be  denied  that  if  he  had  died  immediately  after  writing  the  drafts, 
they  would  have  been  valid.  If  they  would  have  been  ^ood  at  that 
time,  it  is  for  the  party  opposing  them  to  say  when  they  ceased  to  be 
good;  the  construction  usually  put  on  such  instruments  is  this,  <<in 
case  I  neglect  the  opportunity  of  making  my  will,  I  wish  this  to  be  a 
protection  against  my  own  negligence  and  omission."  This  ia  the  only 
safe  construction  which  can  be  put  I  do  not  consider  a  certain  time 
imposed  during  which  they  are  to  be  good,  as  the  deceased  has  imposed 
DO  time  himself. 

In  the  next  paper  he  stites  "/or  fear  any  thing  should  happen  to 
fne  that  I  should  die;*^ — 500/.  This  is  much  too  large  a  sum  for  the 
purpose  suggested  of  immediate  supplies  after  death; — this  is  an  abso- 
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lute  benefit^  not  a  condition  the  deceased  imposed  on  himself.  The 
third  draft  states  '<  in  case  /should  die  150/;"  this  is  not  like  a  substi- 
tution^  it  is  a  much  smaller  beneilt.  The  general  principle  is,  that  be- 
quests are  prima  facie  to  be  taken  cumulatively  where  they  are  on  sepa- 
rate papers,  unless  the}'  are  revocatory  of  each  Qther.  It  is  observable 
also  that  the  deceased  was  not  then  in  a  dangerous  state;  from  the  very 
words  of  one  of  them,  it  was  most  clearly  intended  to  be  an  addition  lO 
his  will. 

This  is  the  view  the  Court  is  disposed  to  take  of  the  papers.  His 
mode  of  carrying  his  intentions  into  effect  is  singular:  but  the  only  point 
for  my  consideration  is,  whether  he  intended  the  party  to  have  the 
benefit.  Suppose  a  bank  note  in  an  envelope  with  a  similar  endorsement 
to  this,  no  one  can  doubt  what  the  effect  would  be— -indeed  I  remember 
a  case  of  tnat  sort; — although  cases  are  seldom  precisely  similar,  the 
Court  must  endeavour  in  all  of  them  to  extract  the  intentions  of  the 
parlies. 

These  observations  arise  on  the  face  of  the  paper;  the  circumstances 
and  evidence  lead  to  the  same  conclusion.  The  deceased's  wife  had  de- 
serted him,  and  he  was  not  on  terms  of  civility  with  his  son;  he  was 
desirous  of  marrying  Miss  Eyre,  and  had  resorted  to  k^al  advice  to  as- 
certain whether  he  could  do  so.  It  is  clear  from  the  other  testamentary 
papers,  that  he  intended  to  increase  the  provision  for  Miss  Eyre.  Ib 
1813  he  made  his  will;  in  1814  he  wrote  paper  B. ;  in  1816  and  1817, 
new  wills  were  began;  and  it  is  clear  from  the  contents  of  those  papers 
that  he  intended  a  very  considerable  addition  to  Miss  Eyre.  It  is  not 
then  improbable  that  he  should  from  time  to  time  do  further  acts  in  her 
favour;  he  spoke  of  her  as  extremely  attentive  to  him  during  hisillnessr 
es;  and  there  is  considerable  probability  that  during  these  illnesses  he 
intended  to  increase  the  benefit  he  destined  for  her. 

These  drafts  on  the  death  of  the  deceased  are  in  the  possession  of 
Miss  Eyre.  It  has  been  argued  that  the  receipt  of  one  draft  must  put  an 
end  to  the  preceding  one,  and  so  on;  the  one  putting  an  end  to  the  other; 
but  there  is  nothing  on  the  checks  themselves  to  show  that  such  was  the 
opinion  of  the  deceased. 

With  respect  to  the  parol  evidence,  one  witness  Bell,  a  friend  of  the 
deceased's  has  been  examined,  who  deposes,  that  he  had  often  beard  the 
deceased  speak  in  terms  of  regard  for  Miss  Eyre.  He  states  that  the 
deceased  referred  to  these  checks,  although  he  cannot  fix  the  time  of  his 
doing  so;  and  the  Court  cannot  rely  strongly  on  this:  but  where  it  is  in 
concurrence  with  the  other  evidence,  some  reliance  is  to  be  placed  on 
the  statement. 

On  the  whole  I  am  bound  to  look  to  benefit  intended;  and  although 
it  has  been  done  in  an  anomalous  form,  it  is  the  duty  of  the  Court  to 
carry  into  effect  the  intentions  of  the  deceased,  and  to  consider  these 
papers  as  a  part  of  the  will  und  codicils  of  the  testator. 


PARKIN  V.  BAINBRIDGE.— p.  321. 

Legacies  drawn  over  by  a  pencil  holden  not  to  be  cancelled. 

Judgment. 

Sir  John  Nicholl. 

The  question  before  in  this  case  was  whether  Mr,  Bainbridge  was  to 
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be  considered  as  joint  executor  and  residuary  legatee.  The  case  has 
since  been  before  the  Court  of  Chancery,  and  is  now  sent  here  to  ascer- 
tain whether  certain  legacies  are  revoked. 

Certainly  these  legacies  were  once  a  part  of  the  will, — pencil  lines 
are  drawn  across  them;— the  question  is,  whether  they  are  drawn  for 
cancellation  or  deliberation.  Where  the  crossing  of  an  instrument  is  in 
pencil,  it  is  as  valid  if  it  is  intended  as  a  cancellation,  as  if  it  was  in  ink; 
but  at  is  more  equivocal  as  to  intention:  persons  are  apt  to  make  pencil 
marks  for  memoranda.  Till  I  am  better  instructed,  1  shall  hold  them 
to  be  equivocal.  I  will'  reserve  my  opinion  how  I  should  decide,  if  no 
facts  could  be  alleged  on  either  side,  till  called  upon  for  a  decision  upon 
such  a  case. 

Here  are  circumstances  which  tend  strongly  to  shovv  that  the  deceas- 
ed considered  these  as  acts  for  subsequent  deliberation; — on  the  face  of 
the  paper  such  is  the  presumption: — in  some  instances  where  he  had 
first  crossed  them  in  pencil  he  afterwards  crossed  them  in  ink,  he  did 
not  consider  the  pencil  as  the  final  alteration.  Where  he  did  not  pur- 
sue the  same  mode,  I  infer  that  he  had  not  decided  on  the  revocation. 

Another  fact  appearing  on  the  face  of  the  paper,  is  that  he  carries  out 
and  casts  up  the  amount  of  the  legacies.  Where  he  has  struck  through 
the  legacies  with  ink,  he  has  altered  the  casting  up,  so  as  not  to  include 
the  legacies  so  revoked:  but  the  legacies  struck  through  only  in  pencil 
are  still  included  in  the  casting  up  of  the  total  amount  of  the  legacies. 

The  last  ground  is,  that  the  Court  has  held,  and  it  was  admitted  that 
the  deceased  did  not  mean  to  revoke  by  pencil  marks,  for  the  name  of 
Mr.  Bainbridge  the  executor  and  residuary  legatee  has  been  drawn  over 
by  pencil:  but  it  has  been  established  by  the  averment  of  Mr.  Bainbridge 
and  Dr.  Lettsom  that  the  deceased  did  not  consider  Mr.  Bainbridge's 
name  erased; — he  continued  to  treat  him  as  his  executor,  and  directed 
his  will  to  be  delivered  to  him  and  Dr.  Lettwsomafter  his  death; — if  Mr. 
Bainbridge  was  not  revoked  by  the  pencil -marks,  what  reason  have  I 
to  suppose  that  the  other  legatees  are?  The  deceased's  conduct  leads 
to  an  opposite  inference. 

On  the  whole,  I  am  of  opinion  that  the  deceased  did  not  consider 
these  legacies  as  revoked, — and  that  they  are  a  part  of  the  will  of  the 
deceased. 


BUCKLE  V.  BUCKLE.— p.  323. 
The  presumption,  arising  from  an  attestation  clause  without  witnesses,  repelled* 

Judgment. 

Sir  John  Nicholl. 

Lewis  Buckle  is  the  party  deceased; — in  August,  1818,  he  wrote  a 
testamentary  paper  which  was  found  sealed  up  at  his  death;  'and  from 
the  appearance  it  should  seem  that  he  did  not  intend  it  to  be  opened 
again. 

Although  the  will  is  expressed  in  eccentric  terms,  there  is  nothing 
in  it  which  indicates  any  want  of  capacity.  But  there  is  an  attestation 
clause  vvithout  witnesses,  which  raises  a  presumption  against  the  paper; 
yet  it  is  a  slight  one,  and  the  sealing  up  seems  sufficiently  to  show  that 
he  did   not  intend  tlie  paper  to  be  witnessed.     Tiie  hund-writing  and 
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finding  are  admitted:— I  think  I  must  conclude  that  it  was  the  intention 
of  the  deceased  that  it  should  operate  in  its  present  form;  and  I  pro- 
nounce for  the  paper. 


/^^  CONSISTORY  COURT  OF  LONDON. 

^^  ^^^^'  ^-  ^^**         BRIGGS  V.  MORGAN. -p.  325. 

yit  is  competent  to  a  man  to  bring  a  suit  of  nullity  of  marriage  against  a  womin 

for  natural  malformation. 

This  was  a  suit  for  a  nullity  of  marriaji^e,  brought  by  a  man  against 
his  wife,  by  reason  of  incurable  natural  malformation,  and  bodily  de- 
fects in  her  person.  She  was  described  in  the  libel  as  having  been  a 
widow  when  he  married  her. 

Arnold  and  Phillimore^  referred   to  Grimbaldeston*s  case.  Cons. 
1777.  Arches,  1779;  Wilson  v.  Morris^  Cons,  of  London,  1795;  Gv^st 
V.  Guestj  Cons,  of  London,  May  20,  1820. 
.  Jenner  and  Lushington^  contra^  referred  to  Greenstreei  v.  ComynSj 

/^^t^^i^Jante,  p.  165.  Mascardus  De  Prob.  311.    Brown,  2.  14.  16.    Oughton, 
i,af:     '^15-   Sanchez,  7.  107.   Godolphin,  492.  2.  36. 
^    '  Judgment. 

Sir  William  Scott. 

This  suit  is  brought  on  the  ground  of  alleged  impotency.  Cases  of 
this  nature  are  said  to  be  of  rare  occurrence;  and  that  three  only  have 
been  brought  by  the  man  within  the  last  60  years,  and  that  these  have  beea 
unsuccessful.  A  person  need  not  be  a  profound  physiologist  to  know  Jiow 
rarely  the  structure  of  the  body  is  deficient  for  the  purposes  of  our  na- 
ture. Malformation  is  not  common  in  our  sex,  and  perhaps  is  still  more 
uncommon  in  the  other;  and  where  it  does  exist,  and  is  known  to  the 
parties,  it  naturally  deters  them  from  contracting  marriage; — and  where 
it  is  otherwise,  there  may  be  many  reasons,  siome  good  and  some  bad, 
which  may  prevent  them  from  applying  to  a  Court  of  Law  for  redress. 
The  possibility  of  the  case  is  not  denied:  the  topic  is  known  to  form  no 
small  extent  of  discussion  in  the  canon  law.  Unless  the  possibility  is 
denied,  the  right  of  complaining  can  hardly  be^enied  to  the  husband: 
the  rights  and  duties  of  both  parties  are  co-equal,  whether  the  failure  is 
on  one  side  or  the  other.  I  am  inclined  to  pay  as  little  deference  to 
j,!^,  ithe  objection  taken  on  the  ground  of  the^indelicacy^of  the  proceeding^. 
%l£.  Courts  of  Law  are  not  invested  with  the  powers  of  selection;  they 
must  take  the  law  as  it  is  imposed  on  them.  Courts  of  the  highest  ju- 
^risdiction  must  often  go  into  cases  of  the  most  odious  naturey^where  the 
proceeding  is  only  for  the  punishment  of  the  offender; — here  the  claim 
is  for  a  remedy,  and  the  Court  cannot  refuse  to  entertain  it  on  any  fas- 
tidious notions  of  its  own. 

In  Harris  v.  Ball^  the  judge  rejected  the  libel:  but  the  Court  of  De- 
legates on  solemn  argument  rejected  that  decision,  and  decided  in  favour 
of  the  complainant. 

It  has  been  said  that  the  evidence  must  be  such  as  would  lead  to  no 
certain  conclusion:  but  this  is  equally  applicable  to  every  case  of  the 
same  description,  and  would  go  lo  show  it  is  wrong  to  give  such  a  ju- 
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risdiction.  The  expectation  of  infirm  evidence  may  induce  greater 
caution:  but  is  not  to  preclude  parties  from  haying  recourse  to  those 
SQodes  of  proof  which  the  law  allows. 

These  general  objections  must  be  dismissed: — >but  it  is  said^  there  are 
particular  objections^ — viz.  that  the  woman  had  been  the  wife  of  an- 
other man  who  had  never  complained.  As  to  how  long^  or  why  he  ac- 
quiescedi  we  are  all  in  the  dark;  a  variety  of  reasons  good  or  bad  might 
have  prevented  him  from  complaining.  In  my  view^  however,  the 
conduct  of  the  first  husband  can  form  no  more  than  a  presumption;  it 
cannot  be  considered  as  an  estoppel  to  one  man^s  grievance  that  another 
has  not  brought  his  forward. 

Another  objection  taken  is  the  age — which  has  not  been  stated  in  the 
libel.  The  woman  may  be  advanced  in  life;  and  I  do  go  the  length  of 
saying  that  private  disappointment  should  be  submitted  to.  The  man  is 
pleaded  to  be  of  sound  healthy — the  age  of  the  woman  does  not  appear; 
if  he  has  married  a  woman  of  an  advanced  period  of  life,  he  must  bear 
the  consequence* 

The  great  and  final  objection  is^  that  the  suit  is  premature,  and  that 
the  triennalis  cohabitatio  is  required— on  all  consideration  of  reason,  and 
on  examination  of  the  authorities,  I  dp  not  think  that  this  rule  applies  to 
the  present  case;  where  the  infirmity  can  be  ascertained  at  once,  this 
eannot  be  required.  All  the  great  authorities,  ancient  and  modern^ 
Mibscribe  to  this,  which  is  the  rule  of  reason,  from  the  Digest  of  the 
canon  law  to  Brown^  and  the  oracles  of  our  own. practice,  Godolphia 
and  Oughton. 

I  am  disposed  therefore  to  admit  the  libel,  but  not  at  present;  for  t 
shall  give  the  adverse  party  an  opportunity  of  stating  any  thing  in  the 
way  of  protest  which  may  induce  the  Court  to  abstain  from  allowing 
any  further  proceedings  against  her. 

Affidavits  were  exhibited  on  both  sides,  and  the  efiect  of  them  argued 
at  some  length. 

judombnt. 

Sir  William  Scott. 

This  proceeding  is  brought  by  James  Briggs^  against  Sarah  firiggs  his 
nvife  for  a  nullity  of  marriage  on  account  of  incurable  defect  and  natural 
malformation; — ^the  marriage  took  place  on  the  16th  of  February  1819, 
she  being  a  widow,  and  having  lived  with  a  former  husband  for  eigh-' 
teen  years.  It  appears  that  James  Briggs  is  in  his  forty-second  year^ 
that  is,  he  will  enter  into  his  forty-third  year  in  January  next.  She  is 
some  years  older,  being  now  in  her  fiftieth  year^  and  in  January  next 
will  enter  into  her  fifty-first  year. 

No  dissatisfaction  was  expressed  on  the  part  of  the  husband  till  March 
1820; — the  libel  was  brought  in  on  the  second  of  June  1820.  The  libel 
is  short:  it  alleges  the  incapacity  to  exist;  that  it  is  natural  and  incura-^ 
ble,  as  will  appear  by  the  inspection  of  matrons  and  other  lawful  proofs} 
and  prays  that  the  marriage  may  be  pronounced  null  and  void. — When 
the  libel  was  first  offered,  the  Court  was  disposed  to  consider,  that  un- 
less something  could  be  shown  in  the  way  of  protest  on  the  part  of  the 
wife,  it  must  be  admitted.  The  subject  itself  is  fair  ground  of  com-* 
plaint.  Parties  marry  for  offspring;  for  the  enjoyment  of  each  other's  ^k^^' 
person.  Natural  malformation  is  of  rare  occurrence  in  either  sex, — ^and 
is  more  rare  in  the  female  than  in  the  male  sex.    Still  instances  do  occur; 
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sometimes  they  are  without  the  knowlec^ge  of  the  party.    Where  it  is' 
with  the  knowledge,  it  is  a  gross  fraud,  and  a  grievous  injury.     In  either 
of  these  cases  the  law  provides  a  remedy;  and  it  is  the  duty  of  the  Court 
to  supply  the  remedy  on  complaint  being  made. 

It  has  been  said  that  the  modes  resorted  to  for  proof  on  these,  occa- 
i^o^^  ^sions  are^'oSensive  to  natural  modesty:— but  nature  has  provided  no 
\i  L      ^^^^i*  means;  and  we  must  be  under  the  necessity  either  of  saying  that 
all  relief  is  denied,  or  of  applying  the  means  within  our  power.     The 
Court  must  not  sacrifice  justice  to  notions  of  delicacy  of  its  own.        "    , 
If  there  is  just  reason  either  to  suspect  the  truth  of  the  statement,  or 
to  think  the  injury  inconsiderable,  the  Court  will  hesitate  before  it 
.^descends  to'modes  of  proof  which  are  painful.^'  .'  . 

f«A.  The  age  is  entitled  to  great  consideration.     The  injury  is  very  dif- 

ferent from  that  which  may  occur  in  an  earlier  period  of  life,  at  a  time 
of  life  when  the  passions  are  subdued,  and  marriage  is  contracted  only 
for  comfortable  society.  The  exposure  also  of  the  person  at  an  advan- 
ced stage  of  life  may  be  fell  with  greater  abhorrence,  and  complied  with 
with  much  more  reluctance,  than  in  the  case  of  a  younger  person.  •« 
Lt,^^  On  considerations  ot  this  sort  the  Court  desired  the  aees  to  be  stated 

^  '  f  jj  before  the  libel  went  to  proof.     The  woman  is  near  fiUy,  beyond  the 
^'  ^'     *  ordinary  crisis  of  female  life — ^little  likely  to  have  children;  and  it  does 
•  ^/'     not  appear  that  she  had  children  by  her  former  marriage.     His  age  is 
r,^./;\  less  advanced;  he  might  form  other  expectations  if  he  had  married  a 
^S  A       younger  woman.     At  any  rate  the  fact  standing  thuSi  I  must  order  the 
process  of  the  Court  to  be  executed  upon  a  woman  in  her  fifty-first  year. 
1  should  feel  much  reluctance  on  this  ground,  if  this  were  the  only  ob- 
jection.    The  man  is  a  little  advanced  beyond  the  octavum  lustrum,  ap- 
proaching to  the  period  when  a  philosopher  has  stated,  that  desires  are 
no  longer  in  a  state  of  unsubdued  provocation,  but  iilust  be  held  to  be 
under  reasonable  controul;  and  he  therefore  may  be  fairly  left  to  just 
reflection,  and  more  placid  gratifications. 

But  this  is  not  the  only  objection.  I  see  reason  to  suspect  his  since* 
rity. 

First,  from  the  lateness  of  the  complaint; — the  libel  is  brought  six- 
teen months  after  the  marriage,  it  is  a  case  to  which  the  triennalis  co- 
habitatio  does  not  apply.  Surely  it  did  not  require  more  than  a  twelve- 
month to  discover  this  defect. 

In  the  next  place  with  respect  to  the  natural  malformation.  She 
swears  most  unreservedly  that  she  had" constantly  carnal  intercourse  with 
her  first  husband  for  eighteen  years  till  near  the  time  of  his  death. 
This  is  confirmed  most  materially  by  the  laundress,  who  washed  their 
linen  for  many  years,  and  who  describes  marks  which  might  be  deno- 
minated as  certain  indicia  of  real  matrimonial  connexion;  there  cannot 
then  be  any  natural  malformation  as  he  avers;  it  must  be  then  a  ease  of 
supervening  infirmity  to  which  the  most  vigorous  persons  are  subject 
in  the  decline  of  life,  this  would  not  be  a  case  for  the  Court  to  inter- 
fere in. 

Thirdly,  he  has  brought  forward  a  history  to  which  no  credit  is  due, 
viz.  that  she  lived  on  bad  terms  with  her  former  husband,  the  fact  being 
that  they  lived  on  terms  of  the  greatest  harmony  and  afiection,  so  much 
as  to  be  an  object  of  notice  and  commendation  to  their  friends  and 
neighbours.  And  it  is  confirmed  by  her  husband  having  made  a  be- 
quest of  his  whole  property  to  her,  leaving  his  own  sister  unprovided 
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ibr,  and  having  a  family  to  maintain;  and  though  his  sister  applied  to 
him  to  make  a  different  disposition  just  before  his  death,  which  he  re- 
pelled with  indignation^  and  expressed  himself  most  strongly  in  favour 
of  this  woman. 

The  party  proceeding  here  alleges  likewise  a  cohabitation  of  the  for- 
mer husband  with  another  woman;  as  to  which  it  appears  that  the  co- 
habitation with  this  woman  was  before  marriage,  and  broken  off  on  that 
ev,ent  taking  place.  The  only  witnesses  to  the  contrary  are  the  disap- 
•  pointed  sister,  and  a  person  whom  I  su[ipose  to  be  the  attorney  in 
the  cause,  who  speaks  to  some  allusions  wholly  overturned  by  other 
evidence  in  the  case  which  proves  that  he  lived  happily  with  her,  and 
remained  true  to  his  own  spouse  in  life  and  in  death. 

On  every  ground  I  shall  act  improperly  if  I  were  to  wade  further  in 
this  business.  He  must  find  his  remedy  either  elsewhere,  or  in  his  own 
patience.  I  shall  not  subject  the  woman  to  the  process  consequent  on 
the  admission  of  this  libel,  under  such  proof  of  the  husband's  insincerity; 
and  I  dismiss  this  proceeding. 


PBEROGATIVE  COURT  OF  CANTERBURY- 
DEAN  y.  RUSSEL — p.  334. 

The  wife  of  an  executor  an  incompetent  witness  in  a  cause  touching  the  validity 
of  the  will  under  which  her  husband  is  executor.  An  application  for  the  pay- 
ment of  costs  out  of  the  estate  of  the  testator  refused. 

In  this  cause  the  wife  of  one  of  the  executors  of  a  will  which  was  con- 
tested was  produced  and  examined  as  a  witness.  The  executor  had  no 
legacy. 

At  the  hearing  of  the  cause  the  evidence  of  this  witness  was  objected 
to^  and  the  Court  sustained  the  objection. 

In  the  same  case  upon  an  application  for  the  costs  to  be  paid  out  of 
the  estate  of  the  testator, — 

Per  Curiam* 

It  is  only  under  special  circumstances  that  the  Court  directs  costs  to 
be  paid  out  of  the  testator's  estate; — indeed,  it  is  only  in  modern  times 
that  it  has  found  itself  (a)  authorised  so  to  do.  In  this  case  the  party 
might  earlier  have  judged  that  he  ought  not  to  have  proceeded  so  far  in 
the  cause. 

(a)  In  Henshaw  and  Hadfield  v.  Atkinson,  and  A  tkinson  v.  Passey  and  Hem- 
ming, Deleg.  1814,  on  an  appeal  from  the  Prerogative  Court  of  Canterbury,  the 
costs  of  the  several  parties  in  the  cause  in  both  Courts  were  decreed  to  be  paid 
out  of  the  estate  of  the  testator.  Judges  Delegates — ^Mr.  Justice  Hxath,  Mr. 
Justice  Lx  Blaxc,  Mr.  Baron  Wood,  Dr.  Paxiox,  and  Dr.  Phillixoxx. 


CONSISTORY  COURT  OF  LONDON. 

The  Office  of  the  Judge  promoted  by  GILBERT  y.  BUZZARD  and  ^  ^  •^" 

BOYER.— p.  335.  /^J. 

The  use  of  iron  in  the  structure  of  coffins,  not  unlawful: — ^but  they  are  not  to  be 
admitted  into  churchyards  on  the  same  terms  of  pecuniary  payment  as  coffins 
of  ordinary  wood. 
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ARCHES  COURT  OF  CANTERBURY. 

BUTTER  V.  ROBSON  and  HOLLAND — ^p.  368. 

In  a  libel  for  a  legacy^  the  averment  of  the  legacy  should  be  m  the  exact  words 

of  the  will. 

A  LIBEL  was  given  by  Joseph  Butter  against  Richard  Bateman  Rob- 
8on|  and  Richard  Holland,  the  executors  of  Henry  Holland,  for  a  lef^acy 
bequeathed  to  him  in  the  following  terms: — **To  each  and  every  of  my 
servants  and  clerks  who  shall  have  lived  with  me  or  been  in  my  service 
for  three  years  two  years'  salary  or  wages,  at  the  rate  of  such  salary  or 
wages  as  they  have  previously  received/^ 

Swabey  in  opposition  to  the  libel,  referred  to  Totpnshend  y.  Wind- 
harriy  2  Vernon  546. 

•Adams  contra. 

Judgment. 

Sir  John  Ntcholl. 

In  a  common  libel  it  is  not  only  unnecessary  to  go  into  a  mioute  de- 
scription/but  it  is  more  regular  and  proper  to  follow  in  the  averineDt 
the  exact  words  of  the  will.  I  think  the  averment  in  this  action  is  ex- 
actly within  the  words  of  the  will;  and  it  lies  on  the  other  party  to 
show  that  the  claimant,  though  he  was  in  the  deceased's  service,  was 
not  within  the  words  of  the  will; — this  may  be  alleged  in  the  way  of 
answer:  but  I  am  of  opinion  that  it  is  properly  pleaded  here^  and  I  shall 
admit  the  libel. 

Libel  admitted. 


PREROGATIVE  COURT  OF  CANTERBURY. 

CHAPMAN  V.  WHITBY  and  PARSON.— p.  370. 


The  admission  of  an  allegation  exceptive  to  the  general  character  of  a  witncis 

Suspended  till  the  final  hearing  of  the  cause. 


WEST  and  SMITH  v.  WILLBY.— p.  374. 

An  administration  granted  to  creditors  in  preference  to  a  grandmother  who  had 
been  appointed  guardian  to  minors;  and  having  renounced  the  administratioOi 
had  prayed  to  be  re-appointed  before  the  administration  passed  the  seal. 

William  Sampton,  of  Oxenden  in  the  county  of  Northampton, 
died  on  the  18th  of  August,  1820,  leaving  a  widow  and  three  children, 
the  eldest  of  whom  was  not  more  than  thirteen  years  of  age.  The  wi- 
dow died  five  days  after  her  husband,  and  without  taking  out  any  letters 
of  administration  to  his  efiecfs. 

The  children  elected  Elizabeth  Willby,  their  nlaternal  grandmother, 
to  be  their  guardian,  for  the  purpose  of  renouncing  their  right  to  letter* 
of  administration  of  the  goods  of  their  deceased  father;  which  guar- 
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dianship  she  accepted,  and  having  formally  renounced  her  right  to  the 
letters  of  administration,  William  West  and  Joseph  Smith,  two  credi- 
tors, were  on  the  1st  of  September,  sworn  administrators,  and  entered 
into  the  usual  bonds: — but  on  the  4th  of  September,  before  the  admi- 
nistration had  passed  the  seal  of  the  Prerogative  Court,  a  caveat  was 
entered  against  it;  and  Austen  appeared  as  proctor  for  Elizabeth  Willby, 
and  alleged  that  her  grandchildren  had  retracted  the  election  heretofore 
Biade  of  their  grandmother  to  be  their  curatrix  or  guardian  for  the  pur- 
pose of  renouncing  their  right  to  the  letters  of  administration  of  the 
goods  of  the  deceased,  and  had  re-elected  the  said  Elizabeth  Willby 
to  be  their  curatrix  or  guardian  for  the  purpose  of  taking  upon  her  the 
letters  of  administration  for  their  use  and  benefit  until  one  of  them 
should  attain  the  age  of  twenty-one  years;  and  that  Elizabeth  Willby 
herself  had  expressly  retracted  the  renunciation  before  made  by  her  as 
guardian  to  the  minors,  of  the  letters  of  administration,  and  applied 
for  the  letters  of  administration  to  be  granted  to  her. 

Foxy  proctor  for  the  creditors,  prayed  to  be  heard  on  his  petition 
against  the  grant  of  this  administration;-— and  he  was  assigned  to  be 
heard  on  the  caveat  day  in  October.  On  that  day  (i.  e.  the  3d  of  Octo- 
ber) he  alleged  he  had  delivered  his  act  to  Austen,  who  was  assigned 
to  return  the  same  to  Fox  on  the  first  session  of  Michaelmas  Term  (viz. 
6th  of  November;)  the  assignation  was  continued  till  the  next  Court. 
On  the  11th  of  November  notice  was  given  to  Austen,  that  unless  he 
delivered  his  reply  to  the  act  on  petition  on  the  second  session,  applica- 
tion would  be  made  to  the  Court  to  hear  the  cause  ex  parte  on  Fox's  act 
already  delivered. 

On  the  second  session  of  Michaelmas  Term  (viz.  the  15th  of  Novem- 
ber) Fox'alleged  that  Austen  had  not  returned  the  act;  and  prayed  leave 
to  bring  in  a  copy  of  it,  and  that  the  judge  would  hear  the  same  ex 
parte;  and  the  Court  gave  leave  accordingly,  and  assigned  to  hear  the 
eause  on  the  next  Court  day. 

Phillimore  moved  the  Court  to  allow  the  act  on  petition  given  in  by 
Fox,  and  the  evidence  adduced  in  support  of  it,  to  be  read,  in  order  to 
found  upon  it  a  notice  that  the  administration  should  be  granted  to  Wil- 
liam West  and  Joseph  Smith,  the  two  creditors  who  had  been  already 
sworn  as  administrators,  and  also  give  the  usual  bonds  for  the  due  per- 
formance of  their  functions. 

Dodsofiy  contra,  contended. 

That  the  next  of  kin  had  a  full  right  to  claim  such  a  re-appointment 
as  this; — ^that  it  was  the  daily  practice  of  the  ojffice  to  grant  such,  nor 
could  the  grandmother  be  concluded  by  the  hasty  act  of  renunciation  ;«- 
he  asserted  that  she  did  it,  as  he  could  prove,  under  threats,  and  un- 
due means  of  intimidation;  that  he  could  prove  also  that  the  estate  was 
not,  as  has  been  stated,  insolvent.  Under  this  statement,  he  prayed  to 
be  allowed  to  reply  to  the  act  given  in. 

Phillimore  in  reply. 

Per  Curiam, 

No  reason  has  been  assigned  why  the  act  has  not  been  replied  to  long 
ago.  This  delay  must  be  accounted  for,  or  the  case  must  be  heard  upon 
an  ex  parte  statement  of  facts.  If  you  go  upon  the  merits  of  the  case, 
and  stand  upon  the  right  of  retracting  I  am  willing  to  hear  you  on  that 
point.  And  then  the  ex  parte  proceedings  on  the  other  side  are  admit- 
ted^ or  I  am  willing  under  the  strong  averments  that  have  been  made 
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of  threats  and  undue  influence,  and  also  as  to  the  solvency  of  the  estate, 
to  give  further  time  to  reply  to  the  act  or  petition,  and  to  bring  affida- 
vits in  support  of  the  averments:  but  if  I  do  this,  it  is  at  the  risk  of 
costs  which  I  shall  certainly  give  against  them  if  their  averments  are 
not  proved. 

Dodson  elected  to  have  further  time  to  reply  to  the  act. 

Fer  Curiam. 

I  expect  not  merely  a  general  denial  of  the  insolvency,  but  a  specific 
statement  of  the  assets;  the  debt  is  asserted  on  the  other  side  to  be  up- 
wards of  700/.,  and  the  assets  not  to  amount  to  more  than  170/.  It  is 
to  be  remembered  that  the  party  may  involve  herself  in  costs,  though 
the  question  of  right  may  be  in  her  favour. 

The  cause  came  on  for  hearing  on  the  act  on  petition,  and  the  affida- 
vits which  had  been  adduced  in  support  of  it.  On  the  part  of  Mrs. 
Willby,  it  was  alleged  that  she  had  executed  the  proxy  of  renunciation 
under  threats  and  intimidations; — that  by  law  she  had  a  right  to  retract 
a  proxy  of  renunciation  at  any  time  befpre  the  administration  passed 
the  seal; — that  the  estate  was  not  insolvent ;-*that  William  West  and 
Joseph  Smith  took  means  for  turning  the  deceased's  family  out  of  the 
house,  by  getting  possession  of  the  license,  and  advertising  an  imme- 
diate sale  of  the  effects; — and  that  in  order  to  prevent  the  ruinous  con- 
sequences to  the  deceased's  children  from  such  proceedings,  and  in 
compliance  with  the  wishes  of  several  of  the  creditors,  Thomas  Wade 
and  Richard  Burton  had  obtained  letters  of  administration  from  the 
proper  Court  within  the  diocese  of  Peterborough. 

These  facts  were  all  contradicted  by  the  creditors,  except  the  cir- 
cumstance of  Wade  and  Burton  having  obtained  the  letters  of  adminis- 
tration from  the  Court  at  Northampton;  in  answer  to  which  it  was  stat- 
ed that  they  were  neither  of  them  creditors  of  the  deceased,  and  that 
at  the  time  they  obtained  the  said  letters  of  administration  they  knew 
that  the  deceased  had  left  bona  notabilia  to  found  the  jurisdiction  of  the 
Prerogative  Court  of  Canterbury. 

Fhillimore^  for  the  creditors. 

Dodson  contra. 

Judgment. 

Sia  John  Nicholl. 

The  facts  of  this  case  have  been  set  forth  in  an  act  on  petition,  in 
which  it  is  alleged  that  William  Sampton  died  on  the  18th  of  August 
insolvent;  that  West  and  Smith  are  creditors;  that  his  widow  died  on 
the  15th  of  August,  that  his  children  are  minors;  that  the  minors  elect- 
ed Elizabeth  Willby  for  their  guardian  for  the  purpose  of  renouncing 
the  administration — she  accordingly  executed  a  proxy  of  renunciation. 
West  and  Smith  were  sworn  administrators,  and  gave  bond.  On  these 
grounds  they  pray  the  administration  may  pass  the  Seal.  Application 
was  made  to  hear  this  case  ex  parte  on  account  of  the  delay  on  the  other 
side— and  that  application  was  acceded  to:  but  upon  its  being  stated  that 
new  proxies  were  executed  by  the  minors  to  re-appoint  their  grandmo- 
ther, that  she  was  ready  to  act,  that  her  renunciation  had  been  obtained 
by  threats  and  intimidations,  that  the  estate  was  solvent,  permission 
was  given  them  to  answer  the  act  or  petition.  To  this  a  reply  was  put 
in  by  the  other  parties  contradicting  all  the  material  averments.  This 
is  the  general  substance  of  the  statement  of  facts.— 
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The  firnt  question  is,^  whether  a  renaaciation  ODce  made  may  be  re« 
tracted  before  the  administration  has  passed  the  Seal^  and  I  am  of  opinion 
that  it  may. 

The  next  question  is  whether  the  Court  is  bound  to  allow  it  to  be  re- 
tracted; and  I  am  of  opinion  that  this  depends  upon  the  circumstances  of 
the  case. — Mrs.  Willby  does  not  come  here  to  claim  in  her  own  right, 
but  as  appointed  by  the  next  of  kin.— She  only  claims  the  administra- 
tion durante  minoritate; — she  is  not  within  the  statute;—* it  has  been 
60  laid  down  in  a  variety  of  cases; — the  same  rule  has  been  laid  down 
in  Courts  of  Westminster  Hall,  JKing  v.  Bettesioorih,  2  Strange  956* 
There  are  instances  within  my  own  memory  where  the  Court  has  grant- 
ed to  persons  not  guardians  of  the  minors  the  administration,  and  re- 
fused to  grant  it  to  the  person  nominated  by  them.  In  Lavell  and  jBra* 
dy  y.  Cox^  Lovell  and  Brady  were  appointed  trustees  by  the  deceased, 
and  his  heir  Anne  Cox  was  executrix  and  residuary  legatee.  She  was 
a  minor;,  the  father  claimed  the  administration  pendente  minoritate. 
The  Court  expressly  held  it  had  a  discretionary  power,  refused  it  to 
him,  and  gave  it  to  the  trustees,  the  parties  in  the  cause. 

There  is  an  old  case  Hawksworth  and  Simpson  v.  fVarnery  Prerog. 
1731,  which  more  directly  falls  under  the  circumstances  of  this  case. 
My  note  s^ys,  <<  Wilkinson  was  the  deceased;  he  left  a  brother  a  minor 
and  his  next  of  kin. — Warner  was  the  deceased's  brother  by  the  half 
blood;  and  he  applied  in  this  case  to  be  joined  with  the  minor,  and  to 
take  administration  with  him  of  the  effects  of  the  deceased;  administra- 
tion however  was  granted  to  the  creditors,  because  the  estate  was  not 
sufBcient  to  pay  the  debts  due  from  it  So  the  administration  durante 
minoritate  may  be  granted  to  creditors  in  exclusion  of  the  guardian  of 
the  minor,  if  the  estate  be  insuflScient  to  pay  the  debts  according  to  this 
decision  in  1731.  It  has  been  laid  down  in  other  cases  that  this  Court  ia 
not  bound  by  the  choice  of  the  minor:  but  that  the  administration  may 
be  given  away  from  the  person  so  chosen. 

1  recollect  a  case  of  Lswer  v.  Lewer^  Prerog.  1792,  where  adminis- 
tration was  contested  between  the  father's  brother,  and  the  mother's 
brother,  and  in  which  the  Court  held  it  was  not  bound  by  the  choice  of 
the  minor. 

The  choice  of  the  minors  would  have  no  great  weight  here  as  the 
eldest  of  them  is  not  ybur/een.— If  he  was  near  of  age,  it  would  be  other- 
wise: when  the  case  is  out  of  the  statute,  and  the  Court  is  called  upon  to 
exercise  its  discretion,  its  leaning  is  to  guide  itself  by  the  interest  in  the 
property,  and  it  is  desirous  of  granting  the  administration  to  that  per- 
son who  is  most  likely  to  dispose  of  the  property  to  advantage. 

Where  the  next  of  kin  has  no  interest  in  the  property,  he  is  by  the 
spirit,  though  contrary  to  the  letter,  of  the  act  excluded; — where  there 
is  a  residuary  legatee,  he  excludes  the  next  of  kin. — If  the  residuary  le- 
gatee declines,  it  is  usual  to  grant  it  to  the  next  of  kin:  but  there  have 
been  cases  where  the  Court,  considering  the  next  of  kin  excluded,  has 
granted  it  to  the  creditors.  In  Furlonger  v.  Cox  and  Olhers,  Prerog. 
Jan.  8,  1811,  the  deceased  left  a  widow  and  a  son; — the  widow  was  sole 
executrix  and  universal  legatee. — She  renounced  probate,  and  the  son 
contended  for  the  administration  against  a  creditor. — The  Court  held 
that  the  son  was  excluded,  and  the  estate  being  insolvent  gave  the  ad- 
ministration preferably  to  the  creditor.  — There  is  an  old  case  before  the 
Delegates,  Bridges  v.  The  Duke  oj  Newcastle^  Dcleg.  1712. — Lord 
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Hollis  died:  Bridges  claimed  administration  bs  next  of  kin.  The  effects 
were  vested  by  Act  of  Parliament  in  the  Duke  of  Newcastle  to  pay 
the  debts  of  the  deceased.  Sir  Charles  Hedges,  Judge  of  the  Preroga- 
tive Court,  first,  and  afterwards  the  Delegates,  held  that  the  next  of 
kin  was  excluded,  and  granted  the  administration  to  the  Duke  of  New- 
castle. 

The  principle  is  clear  that  the  next  of  kin,  when  he  has  no  interest^ 
may  be  excluded,  and  the  administration  be  granted  to  a  person  who 
has  an  interest  in  the  effects. 

That,  however,  is  not  the  question  of  the  present  case:  the  party  be- 
fore the  Court  is  not  the  next  of  kin,  but  a  relation  of  the  next  of  kin 
claiming  during  the  minority. — The  guardian  has  once  renounced,  a  cir- 
cumstance pretty  strong  to  show  that  the  creditors  are  interested.  They 
have  entered  into  the  bond,  and  given  the  usual  securities;  and  yet  this 
old  woman  upwards  of  seventy  is  brought  forward  to  desire  the  ad- 
ministration may  be  granted  to  her. — I  very  much  agree  with  what  was 
said  by  Lord  Mansfield  in  the  Archbishop  of  Canterbury  v.  House^ 
Cowper,  140,  <<that  no  next  of  kin  ever  wished  for  the  administration 
of  an  insolvent  estate  for  honest  purposes.''  A  long  act  of  Court  has 
been  gone  into  alleging  threats,  intimidation,  and  that  the  estate  is  sol- 
vent;— affidavits  have  been  made.  It  is  not  necessary  to  wade  minutely 
through  all  these  affidavits:  but  let  us  look  who  are  the  parties.  On  one 
side  only  this  old  woman  aided  by  Elizabeth  Barton,  the  daughter  of  a 
pretty  active  person  in  this  business.  She  (Elizabeth  Barton)  was  only 
present  on  the  3ist  of  August:  but  was  not  present  on  the  28th. — ^Why 
have  not  Mr.  Wade  and  Mr.  Barton,  and  Doughton  their  solicitor,  come 
forward  to  state  the  condition  of  this  estate?  These  persons  I  consider 
to  be  the  real  parties  to  this  transaction,  not  the  grandmother.  On  the 
other  side  there  are  the  affidavits  of  all  the  creditors  stating  the  amount 
of  the  property,  and  the  insolvency  of  the  estate,  in  which  they  are 
joined  by  Mr,  Shuttleworth,  the  deceased's  own  solicitor.  They  give 
the  history  of  all  that  passed;  and  they  are  supported  by  an  extract  from 
the  registry  of  the  Court  at  Peterborough,  and  by  an  affidavit  of  the 
clergyman  of  the  pariifh. 

The  deceased  kept  a  small  public  house  which  was  his  own  freeholds 
but  it  was  mortgaged  to  its  utmost  amount,  or  nearly  so.  A  meeting 
of  the  creditors  took  place  on  the  28th  of  August.  And  I  agree  that 
dates  are  most  material  in  this  case — it  was  settled  at  this  meeting  that 
the  administration  should  be  granted  to  West  and  Smith  and  Wade: 
but  Mr.  Shuttleworth  the  solicitor  then  expressed  his  doubts  whether 
Wade,  not  being  a  creditor,  could  be  joined  in  it  In  consequence  of 
tiiere  being  bona  notabilia,  Shuttleworth  writes  to  his  proctor  here  to 
obtain  a  proper  instrument.  On  the  31st  of  August  the  proxies  of  re- 
nunciation are  signed.  On  the  1st  of  Septembers  commission  issues 
to  swear  the  creditors  on  the  2d  of  September;  they  are  sworn,  and  the 
bond  is  executed.  What  do  Wade  and  Barton  in  the  mean  time? 
They  go  to  the  Court  of  the  diocese  of  Peterborough,  and  obtain  an  ad-> 
ministration  on  the  30lh  of  August  on  curious  averments.  If  the  ad- 
ministration oath  was  properly  administered,  they  must  have  taken  it 
under  an  extraordinary  loose,  and  utterly  false  averment.  Cousins 
and  next  of  kin  are  stated  to  renounce  the  administration;  they  must 
therefore  have  sworn  then  that  the  deceased  died  without  children, 
and  really  I  feel  a  good  deal  of  surprise  that  parties  should  venture  to 
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come  before  this  Court  after  such  conduct — this  is  within  twelve  days 
after  the  deceased's  death;  and  yet  it  has  been  observed  in  argument, 
that  the  other  parties  were  to  blame  for  making  preparations,  to  take 
out  the  administration  in  this  Court  after  fourteen  days,  his  own  ad- 
ministration being  thus  clandestinely  and  secretly  snapped  up.  The 
obtaining  the  administration  thus,  throws  a  colour  upon  the  whole  case. 
I  must  take  the  facts  as  stated  by  the  creditors  and  their  solicitor  to  be 
correct  against  the  old  woman  and  Barton's  danghter. 

Mrs.  Willby  sets  forth  at  the  close  of  her  affidavit,  "  That  if  the  ad- 
ministration should  be  granted  to  htr^the  relations  and  friends  of 
the  deceased  will  come  forward,  and  raise  such  a  sum  of  money  as 
will  be  necessary  to  pay  off  the  whole  qf  the  debts  owing  by  the  said 
deceased,  even  if  the  estate  of  the  deceased  should  be  insufficient  for 
that  purpose.^"*  The  other  party  has  very  much  to  regret,  that  the  re- 
lations and  friends  did  not  come  forward  in  this  mode.  They  would 
readily  have  consented  to  the  grant;  but  Mrs.  Willby  herself  states  to 
the  clergyman  of  the  parish  that  she  cannot  undertake  the  conduct  and 
management  of  the  business;  and  the  clergyman  and  creditors  set  on 
foot  a  subscription  for  the  maintenance  of  the  children  which  they  aban* 
doned  on  account  of  the  interference  of  Mr.  Willby,  Wade  and  Bar** 
ton,  in  the  affairs  of  the  deceased. 

How  stands  the  fact  of  the  solvency  of  the  estate  ?  According  to  the 
account  given  by  Mrs.  Willby  with  all  the  assistance  of  Mr.  Douglas^ 
the  debts  amount  to  27^/.  and  the  personal  effects  to  205/.  Upon  her 
own  statement  the  estate  is  insolvent  one  fifth; — she  throws  in  the  value 
of  the  real  property;— ^but  this  Court  has  nothing  to  do  with, that,  the 
adminiatrator  cannot  dispose  of  that.  There  may  indeed  be  special 
cases  J n  which  the  creditor  under  certain  circumstances  may  get  at  the 
freehold  property:  but  all  this  Court  enquires  into  is  the  solvency  of 
the  personal  estate.  Besides  I  have  no  other  constat  as  to  the  value  of 
the  real  estate  but  the  statement  of  this  old  woman,  and  her  affidavit 
was  not  made  till  the  8th  of  December,  when  the  other  party  had  no 
opporttmity  of  replying.  There  is  however  a  mortgage  on  it,  amount- 
ing with  the  interest  to  492/.  This  probably  is  the  total  value — the 
mortgage  prima  facie  is  a  charge  on  the  personalty  before  the  realty; 
and  the  heir  will  have  a  right,  if  he  can,  to  have  his  property  exonerat- 
ed from  it;  more  especially  iU  as  is  generally  the  case,  a  bond  or  other 
collateral  security  has  been  given.  Upon  her  own  statement  therefore 
the  estate  is  insolvent.  I  cannot  hesitate  in  so  holding  it.  And  I  am 
still  more  decidedly  of  this  opinion,  when  I  look  at  the  affidavits  on  the 
other  side  on  which  I  place  more  reliance.  Without  therefore  deciding 
whether  a  next  of  kin  may  retract  an  administration  before  it  passes  the 
Seal;— -without  deciding  whether  at  any  time,  durante  minoritate,  a  cre- 
ditor may  not  contest  for  that  administration;  still  I  am  of  opinion, 
looking  at  all  the  circumstances  of  this  case,  seeing  that  there  has  been 
a  renunciation  formally  made,  that  the  estate  is  insolvent,  that  the  mi- 
nors are  very  young,  and  that  this  woman  is  quite  unfit  to  carry  on  the 
business  for  their  interest  and  benefit;^-!  am  of  opinion  that  1  ought  to 
grant  this  administration  during  their  minority  to  the  creditors.  They 
have  an  interest  in  managing  the  property  to  the  best  advantage,  and 
they  must  account  hereafter  for  the  monies  they  receive  and  expend.— 
Moreover  if  they  have  the  administration,  the  other  creditors  may 
come  in  and  prove  their  debts  so  as  perhaps  to  secure  the  payment  of 
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them  all  pro  rata  at  some  future  time.  Whereas  if  the  next  of  kin 
should  possess  the  grant,  be  may  have  no  interest  in  discharging  their 
claims,  or  he  may  give  a  very  unfair  preference  among  the  creditors.— 
I  shall  grant  the  administration  to  the  creditors. 

On  costs  being  pressed. 

Per  Curiam. 

1  think,  under  all  the  circumstances,  I. am  bound  to  give  costs. 


ARCHES  COURT  OF  CANTERBURY. 

REES  V.  REES— p.  387. 


(^n  appeal  from  the  Consistory  Court  of  Bristol.) 

f/\^ [  fyf^  Jt^jL    oJ^s     -A-Uotmcnt  of  alimony,  pending  suit. 

On  the  16th  of  January,  18 16, -Ann  Catherine  Rees  took  out  a  cita* 
tion  against  John  Rees  her  husband  in  a  cause  of  divorce  by  reason  of 
adultery. 

On  the  31st  of  August  1816,  she  brought  in  a  libely  consisting  of 
twelve  articles;  and  many  witnesses  were  examined  in  support  of  it 

On  the*  3d  of  January  1818,  an  allegation  of  faculties  was  given,  in 
which  the  freehold  property  of  the  husband  was  estimated  at  1800/.  per 
annum. 

The  husband  in  his  answer  to  this  allegation  deposed  that  his  landed 
estate  did  not  produce  a  net  income  of  more  than  1015/.  19«.  10^  per 
annum; — that  by  a  deed  dated  the  17th  of  June  1817,  for  the  payment 
of  debts  amounting  to  3000/.,  he  secured  the  annual  payment  of  350/.; 
that  by  another  deed  of  annuity  dated  the  25th  of  March  1812,  he  se- 
cured 190/.  out  of  his  estates  to  other  persons,  and  consequently  that 
he  had  remaining  only  the  sum  of  475/,  12^.  lO^f,  for  the  support  and 
maintenance  of  himself  and  of  several  infant  children; — and  that  his 
wife  was  entitled  to  the  interest  of  a  certain  legacy  amounting  to  6700/. 
bequeathed  to  her  for  her  life,  by  the  will  of  her  father^  which  produces 
the  sum  of  335/.  annually. 

Arnold  and  Daubeny  for  the  appellant. 

Swabey  and  Jennet  contra. 

Judgment.  •       ' 

Sir  John  Nicholl. 

This  is  an  appeal  from  the  Consistory  Court  of  Bristol,  where  it  was 
originally  a  suit  brought  by  the  wife  against  the  husband  for  a  separa- 
tion by  reason  of  adultery.  This  appeal  is  from  a  grievance;  that 
grievance  is  the  allotment  of  alimony;  it  is  contended  that  there  should 
have  been  no  allotment. 

It  has  been  truly  stated  that  there  is  no  fixed  rule  as  to  alimony;— it 
is  in  the  discretion  of  the  Court,  and  that  discretion  is  to  be  formed 
from  an  equitable  view  of  all  the  circumstances  of  the  case. 

Though  at  the  coitimencement  of  a  suit  I  cannot  take  the  charge  made 
against  the  husband  as  proved,  yet  it  gives  a  complexion  to  the  case. 

It  is  perpetually  stated  against  a  wife  who  is  proceeded  against  by 
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her  husband  for  adultery,  that  though  the  Court  cannot  assume  her 
guilty  of  the  offence  till  it  has  been  proved,  still  that  it  is  a  sort  of  charge 
which  ought  to  make  her  content  to  live  in  decent  retirement— On 
that  account  a  comparatively  small  allotment  is  given  during  the  pen- 
dency of  the  suit — So  on  the  other  hand  where  the  wife  brings  the 
suit,  and  is  the  complainant,  where  there  is  no  complaint  against  her, 
and  that  not  in  a  suit  of  cruelty,  which  frequently  turns  out  a  complica- 
tion of  equivocal  facts  where  there  are  faults  on  both  sides:  but  here  is 
a  continued  course  of  gross  and  profligate  adultery.  And  I  agree  with 
Br.  Jenner,  that  I  must  look  at  the  complexion  of  the  case. — The  par- 
ties were  married  in  1803 — they  lived  together  till  1814 — they  had  a 
large  family,  there  are  seven  children  living. — A  young  woman  is  ad- 
mitted as  governess  in  the  family,  with  whom  the  husband  is  charged  to 
have  formed  an  adulterous  intercourse;  and  to  have  deserted  the  resi- 
dence ofhis  wife  and  family;  and  to  .have  cohabited  with  at  various 
lodgings,  under  various  names,  in  the  city  of  Bristol  till  this  suit  com- 
menced. 

This  is  the  complexion  of  the  charge; — the  suit  has  been  pending  for 
four  years-^treaties  of  compromise  have  been  entered  into,  and  no 
blame  can  be  attached  to  the  wife,  the  mother  of  seven  children,  for 
having  listened  to  proposals  of  compromise. — But  what  is  the  conduct 
of  the  husband?  No  defensive  allegation  has  been  given  in  on  his  part— - 
the  suit  has  been  going  on  for /bur  years.  If  the  charge  was  complete- 
ly unfounded,  hardly  a  Court  day  would  have  been  suffered  to  elapse 
before  the  injured  husband  would  have  met  it. 

It  is  quite  impossible  to  lay  out  of  my  consideration  the  general  tenor 
of  the  charge. 

It  appears  from  the  allotment  of  the  alimony  that  there  was  some  de- 
lay on  the  part  of  the  wife,  and  that  she  did  not  apply  for  it  till  some 
time  after  the  suit  had  commenced. 

The  allegation  of  faculties  states,  that  the  husband  possessed  land- 
ed property  to  the  amount  of  1800/.  per  annum; — his  answers  deny 
this,  but  admit  the  net  produce  of  his  estate  to  be  1015/.  19^.  lOd,,  and 
deny  that  he  has  any  other  property.-»As  the  Court  has  no  certain  pro- 
portion which  it  allots,  a  very  minute  examination  of  the  income  is  not 
necessary:-— 'but  the  Court  will  presume  the  husband,  who  alone  makes 
the  statement,  to  have  made  every  possible  deduction  in  his  own  favour. 
Opt  of  1015/.,  he  claims  a  deduction  for  debts — and  states  that  he  haa 
granted  annuities  to  the  amount  of  540/. :  but  the  last  and  most  consid- 
erable part  of  this  deduction  is  for  an  annuity  granted  during  this  suit, 
one  year  after  it  had  commenced,  and  three  years  after  the  adultery  has 
been  charged.  If  the  husband  living  in  public  adultery  incurs  debts 
and  grants  annuities  to  pay  them,  this  is  not  a  deduction  he  is  entitled  to 
make. — ^The  utmost  the  Court  could  allow  would  be  the  interest  of  the 
debt;  and  even  then  the  husband  should  satisfy  the  Court  that  the  debt 
was  contracted  before  the  injury  was  done.  Where  the  party  himself 
has  the  benefit  of  being  heard  on  his  own  statements,  he  should  set  forth 
every  thing  fully,  or  the  Court  will  take  the  statement  to  his  disadvan- 
tage. 

It  has  been  pressed  that  he  has  the  maintenance  of  seven  children. — 
I  wish  that  fact  had  been  more  fully  stated  in  his  answers; — it  is  highly 
improbable  that  he  has  during  this  suit,  or  that  he  is  likely  hereafter  to 
have,  the  sole  maintenance  of  them.    I  am  aware  that  the  obligation  of 
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maintaining  them  lies  on  the  husband,  and  I  shall  not  tske  this  part  of 
the  subject  into  much  consideration. 

The  wife  has  a  separate  income  of  350/.  per  annum  for  her  life;  if 
she  had  not  had  this  property,  I  think  the  Court  below  would  have  been 
called  upon  to  grant  her  more  than  100/. 

I  know  no  such  rule  as  that  stated  that  the  Court  usually  grants  one- 
sixth; — the  general  proportion  of  alimony  is  much  higher  than  has  beea 
stated. 

The  Court  of  Appeal  is  always  unwilling,  except  a  decree  is  manifest- 
ly wrong  in  point  of  principle  or  extent,  to  disturb  a  sentence:  but, 
considering  that  the  wife  was  two  years  before  she  applied  for  alimony, 
I  shall  be  disposed  not  to  carry  the  grant  back  to  the  return  of  the  cita- 
tion, but  shali  make  it  merely  prospective.  The  wife  must  be  put  to 
additional  expenses  in  the  conduct  of  the  suit  beyond  those  which  will 
be  allowed  upon  taxation. 

I  think  the  wife  is  entitled  to  100/.  per  annum  additional  to  lier 
separate  income;  and,  under  all  the  circumstances,  it  is  fair  and  equita- 
ble to  reverse  that  part  of  the  sentence  which  directed  the  100/.  alimony 
to  be  paid  from  the  return  of  the  citation:  but  I  shall  direct  it  to  be 
paid  from  the  date  of  the  decree. 

There  has  been  great  delay.  I  wish  that  in  the  future  proceedings 
all  possible  expedition  should  be  used;  and  it  should  be  understood  ge- 
nerally by  the  registrars  in  the  Courts  below,  that  if  they  do  not  enforce 
the  processs  of  this  Court,  this  Court  Will  take  means  to  compel  tbeai 
to  do  so. 


HIGH  COURT  OF  DELEGATES. 

TEMPLE  V.  WALKER.— p.  394. 


•/?n  Appeal  from  the  Prerogative  Court  qf  York* 


An  allegiation,  pleading  the  will  of  a  married  woman,  ordered  to  be  reformed. 

Th£  Delegates  who  sate  under  this  commission  were, — 

Mr.  Baron  Grajiam,  Doctor' Jenner, 

Mr.  Justice  BATLEr,  Doctor  Daubent, 

Mr.  Justice  Park,  Doctor  Phillimore,  and 

Doctor  Arnold,  Doctor  Go&tlino.  • 

The  cause  commenced  in  the  Prerogative  Court  of  York,  by  a  cita- 
tion taken  out  on  the  part  of  John  Walker  the  younger,  the  sole  execu- 
tor  named  in  the  will  of  Sarah  Walker,  citing  Richard  Temple,  doctor 
of  physic,  as  the  lawful  husband  of  the  deceased,  to  appear  and  show 
cause  why  probate  should  not  be  granted  to  him  of  the  said  will.  An 
appearance  was  given  for  the  party  cited,  who  alleged  himself  to  be  the 
husband  of  Sarah  Temple,  and  as  such  entitled  to  the  administration  of 
her  personal  estate  and  effects;  and  prayed  administration  accordingly. 
An  allegation  was  given  on  the  part  of  the  executor, — ^wbich  pleaded, 

1st,  That  the  said  Sarah  Temple,  the  party  in  this  cause  deceaaedi 
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was  the  natural  and  lawrul  and  only  child  of  Thomas  Stockdale,  wine- 
merchant,  and  Sarah  his  vvife^  and  afterwards  his  widow,  late  of  Scar- 
borough aforesaid,  both  now  deceased;  and  in  or  about  the  month  of 
December,  in  the  year  of  our  Lord  1?87,  was  lawfully  married  in  the 
parish  church  of  Scarborough  aforesaid,  to  the  said  Richard  Temple, 
the  other  party  in  this  cause,  and  that  this  was  and  is  true,  public,  and 
notorious,  and  so  much  the  ^aid  Richard  Temple  doth  know  or  hath 
heard,  and  in  his  conscience  believes  and  hath  confessed  to  be  true;  and 
the  party  proponent  doth  allege  and  propound  of  any  other  time  and 
times,  and  every  thing  in  this  and  the  subsequent  articles  of  this  allega- 
tion contained,  jointly  and  severally. 

2d,  That  the  said  Sarah  Temple  and  Richard  Temple,  from  and 
immediately  after  their  said  marriage,  mentioned  in  the  next  preceding 
article,  lived  and  cohabited  together  as  lawful  husband  and  wife,  at 
Scarborough  aforesaid,  until  in  or  about  the  month  of  October,  in  the 
year  of  our  Lord  1789,  when  the  said  Richard  Temple  did  of  his  own 
accord  Jfbrsake  the  said  Sarah  Temple  his  wife^  and  depart  from,  his 
residence  at  Scarborough  aforesaid;  that  in  consequence  thereof^  and 
of  many  unhappy  disputes  and  differences  then  existing  between  them 
the  said  Richard  Temple  and  Sarah  Temple,  they  mutually  agreed  to  live 
separate  and  apart  for  the  remainder  of  their  joint  lives.  And  the  party 
proponent  doth  further  allege  and  propound,  that  in  and  by  a  certain 
indenture  or  deed  of  separation,  bearing  date  the  sixth  day  of  July,  in 
the  year  of  our  Lord  1790,  and  made,  or  mentioned  to  be  made  between 
the  said  Richard  Temple,  then  or  late  of  Scarborough  aforesaid,  and  the 
said  Sarah  Temple  his  wife,  late  Sarah  Stockdale,  spinster,  the  only 
child  and  heiress  at  law,  and  also  next  of  kin  of  Thomas  Stockdale,  late 
of  Scarborough  aforesaid,  wine-merchant,  deceased,  of  the  one  part,  and 
Sarah  Stockdale  of  Scarborough  aforesaid,  widow  and  relict,  and  also 
administratrix  of  the  goods,  chattels  and  credits  of  the  said  Thomas 
Stockdale  deceased,  and  mother  of  the  said  Sarah  Temple  and  John 
Walker,  of  Malton  in  the  said  county  of  York,  merchant,  of  the  other 
part,  the  said  Richard  Temple  did  absolutely  grant,  bargain,  sell,  assign, 
transfer,  and  set  Over  unto  the  said  Sarah  Stockdale  and  John  Walker, 
their  executors,  administrators,  and  assigns,  for  the  considerations  there- 
in mentioned,  certain  household  furniture,  monies,  funds  and  securities, 
goods  and  other  personal  estate,  effects  and  premises  therein  mentioned, 
in  trust,  for  the  sole  and  separate  use,  benefit,  advantage  and  disposal  of 
the  said  Sarah  Temple  during  her  life,  whether  married  or  sole,  and  as 
if  she  was  unmarried;  and  from  and  after  the  decease  of  the  said  Sarah 
Temple  as  to  what  should  remain  of  the  said  furniture,  monies,  funds, 
and  securities,  goods  and  other  personal  estate,  effects  and  premises,  un« 
applied  or  undisposed  of  as  aforesaid,  upon  trust  that  they  the  said  Sarah 
Stockdale  and  John  Walker,  and  the  survivor  of  them,  her  or  his  execu- 
tors, admininstrators  or  assigns,  should  assign,  transfer,  pay,  release,  or 
otherwise  dispose  of  the  same  respectively,  to  such  person  or  persons, 
for  such  intents  and  purposes,  and  in  such  manner  as  she  the  said  Sarah 
Temple,  whether  married  or  sole,  as  if  she  were  unmarried,  by  any 
deed  or  writing  under  her  hand  and  seal,  or  otherwise,  should,  notwith- 
standing her  coverture,  order,  direct,  or  appoint,  and  in  default  of  and 
until  such  order,  direction  or  appointment  should  be  made:  and  as  to 
such  part  or  parts  of  the  said  trust  premises  as  should  from  time  to  time 
remain  undisposed  of,  under  the  trusts  aforesaid,  upon  trust  that  they 


422       Temple  v.  Walker.  M.  T.  1820. 

the  said  trustees  should  assign,  transfer,  pay,  apply  and  dispose  of  (he 
same  to  such  person  or  persons,  and  in  such  manner  and  form,  as  she 
the  said  Sarah  Temple,  by  her  last  will  and  testament,  or  any  writing 
in  the  nature  thereof,  or  any  codicil  thereto,  should,  notwithstanding 
her  coverture,  give,  devise,  bequeath,  order,  direct,  limit,  or  appoint;  and 
this  was  and  is  true,  public,  and  notorious,  and  so  much  the  said  Richard 
Temple  dolh  know  or  hath  heard,  and  in  his  conscience  believes,  and 
hath  confessed  to  be  true;  and  the  party  propqnent  doth  allege  and 
propound  as  before. 

3d,  That  the  said  Sarah  Temple,  the  testatrix  in  this  case,  deceased, 
being  of  sound  and  disposing  mind,  memory  and  understanding,  and 
not  having  previously  by  her  deed  or  writing  disposed  of  the  monies, 
funds,  and  securities,  and  premises  by  the  said  indenture  submitted  to 
her  disposal  and  appointment,  but  having  an  intent  and  purpose  to  make 
her  last  will  and  testament  in  writing,  or  a  writing  purporting  to  be  and 
in  the  nature  of  her  last  will  and  testament,  and  thereby  to  dispose  of 
all  the  property,  estate  and  efiects,  of  which  she  had  a  disposing  power, 
under  and  by  virtue  of  the  said  indenture,  by  virtue  and  in  execntion 
of  the  powers  and  authorities  mentioned  and  recited  in  the  said  indeo* 
ture,  and  of  every  other  right,  power,  or  authority  enabling  her  there- 
unto, did  give  directions  and  instructions  for  making  and  drawing  there- 
of; and  pursuant  to  such  directions  and  instructions  the  very  will  or  tes- 
tamentary writing  now  pleaded  and  exhibited  was  drawn  up  and  reduced 
into  writing,  in  the  very  manner  and  form  as  the  same  now  appears: 
and  after  the  same  was  drawn  up  and  reduced  into  writing,  the  same 
was  audibly  and  distinctly  read  over  to  or  by  the  said  testatrix,  who 
well  knew  and  understood  the  contents  thereof,  and  liked  and  approved 
of  the  same;  and  in  testimony  of  such  her  good  liking  and  approbation 
thereof,  she  the  said  testatrix  did,  on  or  about  the  21st  day  of  April,  in 
the  year  of  our  Lord  1817,  being  the  day  of  the  date  thereof,  set  and 
subscribe  her  name  at  the  foot  or  bottom  of  the  thirteen  iSrst  sheets  of 
the  said  will  or  testamentary  writing,  and  at  the  foot  or  bottom  of  the 
fourteenth  or  last  sheet  thereof  did  set  and  subscribe  her  name  and  afiBx 
her  seal  in  the  manner  and  form  as  the  same  now  appears  thereon;  and 
did  publish  and  declare  the  same  as  and  for  her  last  will  and  testament, 
in  the  presence  of  several  credible  witnesses,  who,  at  her  request,  in  her 
presence,  and  also  in  the  presence  of  each  other,  did  then  al^  set  and 
subscribe  their  names  as  witnesses  thereto,  in  the  manner  and  form  as 
now  appears  thereon;  and  she  the  said  testatrix  of  such  her  last  will 
and  testament,  or  testamentary  writing,  did  nominate,  constitute,  and 
appoint  the  said  John  Walker  the  younger,  sole  executor,  and  did  give, 
will,  and  bequeath,  dispo.se,  and  do  in  all  things  as  in  the  said  last  will  and 
testament  or  testamentary  writing  is  contained;  and  she  the  said  testa- 
trix was,  at  and  during  ajl  and  singular  the  premises,  of  sound  and  per- 
fect mind,  memory,  and  understanding,  and  talked  and  discoursed  ra- 
tionally and  sensibly,  and  well  knew  and  understood  what  she  then  said 
and  did,  and  was  capable  of  making  a  will,  or  of  doing  any  other  serious 
or  rational  act  of  that  or  the  like  nature;  and  this  was  and  is  true,  pub- 
lic, and  notorious,  and  so  much  the  said  ftichard  Temple  doth  know  or 
bath  heard,  and  in  his  conscience  believes,  and  hath  confessed  to  be  true; 
and  the  party  proponent  doth  allege  and  propound  as  before. 

This  allegation  had  heeti  admitted  in  the  Court  below;  and  from  that 
sentence  the  present  appeal  was  interposed. 


3  Phillimore,  394.  423 

Dt,  Jidams  in  opposition  to  the  sentence  of  the  Court  at  York. 

Unless  the  general  law  is  controuled,  the  husband  has  a  right  to  the 
administration.  There  are  two  modes  by  which  a  married  woman  may 
acquire  a  right  to  dispose  of  property;  one,  by  settlement  made  anterior 
to  marriage;  the  other,  by  an  agreement  subsequent  to  marriage,  through 
the  medium  of  trustees:  the  latter  is  the  more  questionable  mode.  It 
should  seem  from  the  will  which  is  propounded,  that  -certain  property 
is  mentioned  as  at  the  disposal  of  the  wife  without  the  value  of  it  being 
set  out:  it  is  limited  not  only  to  certain  personal  property,  but  to  con- 
sist only  of  what  shall  remain  of  this  property. 

Per  Curiam  J  Mr.  Justice  Bay  ley. 

I  take  it  for  granted,  that  when  a  will  is  made  by  a  femme  coverte  un- 
der a  power,  the  usual  course  is  to  give  a  probate  limited  according  to 
the  power* 

Per  Curiam^  Dr.  JSrnold. 

The  Court  understood  you  to  object,  that  the  deeds  recited  are  not 
pleaded  in  the  allegation  and  exhibited. 

Dr.  Adams. 

Certainly  that  is  one  objection: — this  seems  a  novel  experiment,  to 
prove  by  parol  the  contents  of  a  written  instrument. 

This  allegation  is  not  capable  of  being  reformed:  to  allow  them  to  re- 
form it  now  would  be  to  make  a  case  for  them. 

The  Court  stopped  the  argument,  and  directed  the  counsel  on  the 
other  side  to  state  why  the  deeds  alluded  to  in  the  allegation  were  not 
exhibited. 

Dr.  Lushington  and  Mr.  Parke  were  on  the  same  side  with  Pr.  Adams. 

Sir  Christopher  Robinson  (K.  A.)  in  support' of  the  sentence. 

The  real  question  is  whether  the  power  shall  be  exhibited  in  this 
Court,  or  in  another  stage  of  this  cause.  In  our  practice  it  is  not  necessary 
to  introduce  such  a  deed  in  an  allegation;  it  may  be  taken  to  exist  by 
admission  of  the  oppiosite  parties.  In  Richard  v.  Meade,  Prerog.  18Q5, 
where  Mrs.  Shave  the  testatrix  had  a  separate  property,  (he  deed  by 
which  she  had  a  power  of  disposing  of  it  was  not  pleaded  in  the  allega- 
tion; the  settlement  there  was  brought  in,  in  a  later  stage  of  the  pro- 
ceedings, upon  an  assignation  on  the  adverse  proctor. 

Per  Curiam^  Mr.  Justice  Bay  ley. 

Is  it  not  much  more  obvious  that  the  party  who  claims  under  a  par- 
ticular document  should  himself  exhibit  that  document  ? 

Sir  Christopher  Robinson. 

The  executor  may  not  have  the  instrument;  it  may  not  be  in  his  power 
to  exhibit  it;  he  may  be  himself  a  party  to  it. 

Per  Curiam,  Mr.  Baron  Graham. 

Prima  facie  a  married  woman  has  no  title  to  make  a  will.  If  she 
claims  a  right,  she  must  at  least  show  her  title,  because  such  a  right  is 
contrary  to  the  general  tenor  of  the  law. 

Sir  Christopher  Robinson. 

He  may  not  be  able. 

Per  Curiam,  Mr.  Justice  Bayley. 

Then  you  must  plead  that  it  is  not  in  your  power;  such  at  least  would 
be  our  course. 

Sir  Christopher  Robinson. 

The  course  of  bur  Courts  was  different  in  Mrs.  Shave's  case;  and  if  a 
case  justifies  the  distinction,  it  surely  is  the  present. 
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Some  authorities  of  the  Courts  of  common  law  are  in  favour  of  a  con- 
trary course;  it  is  laid  down  that  a  defendant  shall  not  have  oyer  of  a 
record  when  he  is  a  party  to  it. 

Per  Curiam^  Mr.  Justice  Bayley, 

We  never  have  oyer  of  a  record  now. 

Sir  Christopher  Robinson, 

Still  on  the  broad  challenge  between  other  cases  and  the  present;  sup* 
pose  it  essential  that  the  instrument  should  appear  good  to  the  Judge,  or 
essential  as  to  the  other  parties.  If  this  was  not  an  original  cause,  I 
should  not  think  it  of  much  importance  to  resist  it:  but  here  on  an  ajH 
peal  the  Court  would  not  press  lightly  on  forms,of  jurisdiction. 

On  the  authority  of  Mrs.  Shave's  case,  we  contend  that  we  are  not 
bound  to  plead  the  deed. 

Swabey^  on  the  same  side. 

Contracts  of  this  nature  have  frequently  received  the  sanction  of  the 
Ecclesiastical  Courts  when  entered  into  after  marriage. 

Per  Curiam^  Mr.  Justice  Bayley. 

But  the  question  is,  whether  that  point  is  ripe  for  discussion; — we  are 
not  likely  to  give  an  extrajudicial  opinion  upon  it. 

Dr.  Swabey.    ' 

Clouds  v.  Robinson^  Prerog.  and  Copeland  v.  Pedder^  Prerog., 
were  both  cases  in  which  the  power  was  granted  subsequent  to  mar* 
riage;  and  both  the  wills  were  established  by  Sir  George  Hay. 

Mr.  Tindal  on  the  same  side. 

Judgment. 

Per  Curiamy  Dr.  Arnold. 

The  Court  is  of  opinion  that  the  allegation  must  be  reformed  for  the 
purpose  of  allowing  the  party  to  plead  the  power  under  which  the  will 
was  made.  With  the  concurrence  Of  the  rest  of  the  Court,  I  state  also 
that  we  think  it  proper  to  omit  the  following  words  in  the  third  article 
of  the  allegatiort,  viz.  fVhen  the  said  Richard  Temple  dijd  qfhis  awn 
accord  forsake  the  said  Sarah  Temple  his  wifcy  and  depart  from  his 
residence  at  Scarborough  ({foresaid.  We  think  these  words  may  tend 
to  the  introduction  of  extraneous  matter,  and  lead  to  evidence  which 
caunot  aflect  the  question  before  the  Court  in  this  allegation. 

The  Court  reversed  the  sentence  of  the  Prerogative  Court  of  York, 
retained  the  principal  cause,  and  directed  the  allegation  to  be  reformed. 

The  allegation  was  brought  in  reformed  according  to  the  directions 
of  the  Court. 

Before  the  Condelegates,  Dr.  Arnold^  Dr.  Jenner^  Dr.  Dauhengf 
Dr.  Phillimorey  and  Dr.  Gostlin^. 

Moore,  proctor  for  Richard  Temple  the  defendant,  declared  that  he 
did  not  further  oppose  the  will  of  Sarah  Temple,  the  party  in  this  cause 
deceased;  and  prayed  the  Judge  to  decree  the  expenses  of  his  party,  the 
appellant,  to  be  paid  out  of  the  estate  of  the  said  deceased,  and  to  dis- 
miss her  party  from  this  appeal.  Present  Toller  (proctor  to  the  respon- 
dent), objecting  thereto.  The  Condelegates  having  heard  counsel  on 
both  sides,  rejected  the  prayer  made  by  Moore,  and  assigned  him  to  give 
in  his  client's  answers  on  the  by-day. 

Richard  Temple  gave  in  his  personal  answers. 
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The  Delegates  pronounced  for  the  force  and  validity  of  the  last  will 
and  testament  of  Sarah  Temple,  bearing  date  the  21st  of  April,  1817, 
propounded  in  thia  cause;  and  decreed  that  letters  of  administration, 
with  the  will  annexed,  of  all  and  singular  the  goods,  chattels,  and  crediti 
of  the  said  Sarah  Temple  to  John  Walker  the  younger,  present  Moore^ 
en  behalf  of  Richard  Temple  the  husband  consenting  thereto. 

The  Judges  moreover  decreed  the  expenses(o)  of  the  said  Richard 
Temple  to  be  paid  out  of  the^ estate  of  the  party  deceased, 

(a)  The  property  disposed  of  by  the  will  amounted  to  nearly  5O,000A  -  Out  of 
this  an  annuity  of  50/.  per  annum  was  bequeathed  to  her  husband. 


PREROGATIVE  COURT  OF  CANTERBURY. 

FINUCANE  V.  GAYFERE.— p.  405. 
Probate  of  an  imperfect  codicil  which  had  been  granted  in  1807,  revoked. 

Elizabeth  OoBDONy  of  Percy-street,  London,  died  a  widow  in  July 
1S07.  On  the  30th  of  October  of  the  same  year  probate  of  a  will,  and 
two  codicils,  disposing  of  property  to  the  amount  of  90,000/.,  was  grant<- 
ed  to  Thomas  Gay  fere  and  Uie  Rev.  Harry  Weistead,  the  executors^ 
On  the  £0th  of  October  1820,  the  probate  of  the  second  of  the  two  codi- 
cils was  called  in  by  Maria  Finucane,  widow,  one  of  the  substituted  re- 
siduary legatees  named  in  the  will;  and  Thomas  Gayfere,  the  only  sur- 
viving executor,  was  cited  to  show  cause  why  the  probate  should  not 
be  revoked,  and  the  codicil  be  pronounced  null  and  void. 

On  the  ]5thtf)f  November  following,  the  executor  brought  in  an  al- 
legation propounding  the  second  codicil,  and  pleading  that  ^Mhe  de- 
ceased, having  an  intention  to  alter  the  disposition  of  property,  as  con- 
tained in  her  last  will  and  testament,  and  the  first  codicil  thereto,  and 
aiore  particularly  with  respect  to  the  bequest  of  the  residue  of  her  estate 
and  effects  by  her  said  will;  did  some  time  subsequent  to  the  28th  of 
June,  1806,  being  the  date  of  her  first  codicil,  with  her  own  hand  pre- 
pare and  write  the  aforesaid  second  codicil,  with  its  several  obliterations 
and  interlineatipns; — that  the  whole  body  and  contents  of  the  instru- 
ment were  of  her  own  proper  handwriting; — and  that  on  the  28th  of 
July,  1807,  being  four  days  after  the  death  of  the  deceased,  this  second 
codicil,  and  also  the  aforesaid  will  and  testament  and  the  first  codicil, 
were  found  locked  up  in  a  mahogany  box,  in  which  the  deceased  was 
accustomed  to  keep  her  papers  of  moment  and  concern.'' 

The  codicil  (a)  propounded  was  as  follows: — 

**I  wish  to  revoke  the  fifty  pounds  to  Michel  Anglo  Taylor,  having 
by  the  codicil  given  him  a  ring  bequeath  in  this  will,  to  the  late  George 
Richard,  esquire,  decase.  And  I  also  revoke  the  give  of  the  residue 
of  my  prOpreity  real  and  personal  to  James  Gordon,  son  of  the  late  James 
and  Mary  Gordon  of  Rochester;  and  in  the  stead  thereof,  I  give  to  the 
said  James  Gordon  the  sum  of  one  hundred  pounds  as  a  legacy  at  my 
decease,  and  the  sum  of  one  hundred  pounds  a  year  during  his  natural 
life;  and  then  the  residue  of  my  estates  real  and  personal,  to  be  equally 

(a)  There  were  many  erasures  and  interlineations  in  the  papen 
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divided  between  the  children  of  the  said  James  Gordon,  Henry,  George, 
and  Maria  Finucane,  brothers  and  sister  to  the  aforesaid  James  Gordon, 
son  of  the  late  James  and  Mary  Gordon  of  Rochester,  and  to  the  chil- 
dren of  Mary  Payler,  daughter  of  the  late  George  and  Ann  Gordon  of 
Rochester,  decease,  the  children  of  John  Wathen,  grandson  to  the  afore- 
said John  Wathen,  late  of  Catherine  Court,  decease,  and  the  children  of 
Eliza  Wathen,  grand-daughter  of  the  said  John  Wathen  decease.     To 
the  children  of  Phebe  Smith,  daughter  of  Francis  and  Mary  Smith,  of 
New  Building,  Yorkshire.     To  the  children  of  Kathre  Harman,  and 
Mary  Southam,  grand-daughter  to  Eliza  Belle w,  decease,  in  equal  divi- 
sion, to  and  amongst  such  child  or  children  equally  divided.     Power  to 
the  trustees  to  advance  what  they  may  think  proper  to  any  of  them  for    < 
education,  or  to  apprentice  to  such  situation  as  might  be  proper  to  place 
them  in  a  way  to  provide  for  themself,  and  as  they  may  die,  their  share 
become  as  part  of  the  residue,  and  to  be  equally  defted  to  any  among  the 
survivors  equally  as  their  share,  if  they  do  not  live  to  the  age  of  twenty- 
one  years;  and  1  also  give  and  bequeath  to  my  servant  Eliza  Norton 
five  pounds  a  year  during  her  natural  life.     I  also  give  to  the  parish  of 
Shorne  and  to  Jillowes  Barley ^  Tower-street,  each  one  hundred  pounds, 
the  interest  of  it  to  be  laid  out  in  coals  or  bread,  in  such  manner  as  the 
churchwardens  for  the  time  being  shall  think  most  for  the  poor  persons 
of  the  said  parish;  and  fifty  pounds  I  give  and  bequeath  to  the  City  of 
London  Lying-Inn-Hospital. 

'  And  Thomas  Gordon  Ansell.  I  also  wish  to  give  to  Hannah  Beesley, 
above  what  she  is  entitled  to  by  the  codicil  of  my  will,  twenty  pounds 
for  mourning. 

Lushington  and  Dodson  in  opposition  to  the  allegation,  referred  to 
Salter thwaite  v.  Saiterihwaitey  ante,  351. 

Swahey  and  Jenner  in  support  of  the  codicil.  • 

Judgment. 

Sir  John  Nicholl. 

Probate  of  the  will  and  two  codicils  was  granted  by  this  Court  in 
1807;  probate  of  the  second  codicil  is  now  called  in  by  a  person  who  is 
a  substituted  residuary  legatee;  her  right  devolved  upon  her,  it  is  stated, 
in  the  year  1816;  since  that  time  the  property  has  been  in  the  Court  of 
Chancery. 

Certainly  the  application  comes  at  a  late  period  to  revoke  such  an  in- 
strument: but  time  alone  is  no  absolute  bar  to  it. — ^It  has  been  said,  that 
being  brought  forward  at  so  late  a  period,  the  Court  will  be  contented 
with  slighter  proof.  This  observation  is  well  founded  to  a  certain  ex- 
tent; but  still  there  must  be  that  degree  of  proof  vvhich  would  bring  the 
case  within  the  rules  of  the  Court;  at  the  same  time  the  executor  is  not 
to  be  protected,  if  he  has  proceeded  in  the  first  instance,  in  a  manner  in 
which  he  was  not  warranted. 

I  must  decide  this  case  upon  ordinary  principles;  and,  if  so,  I  can 
entertain  no  doubt  respecting  it.  It  is  pleaded  that  the  deceased  died 
in  July  1807;  that,  intending  to  alter  her  will  and  codicil  subsequent  to 
June  1806,  she  wrote  the  codicil  in  question:  and  that  at  her  death  the 
three  instruments  were  found  together  in  her  mahogany  writing  desk. 
— These  are  all  the  circumstances  pleaded.  There  is  nothing  that  fixes 
it  at  so  short  a  time  before  her  death,  that  she  can  be  supposed  to  have 
been  struck  with  death  in  the  very  act  of  writing  this  paper.  The  date 
cannot  be  fixed  at  a  later  period  than  the  last  year  of  her  life:— -there  is 
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nothing  to  show  that  she  was  prevented  from  finishing  it  by  the  inter- 
vention of  death,  and  not  completing  the  instrument^  the  presumption  of 
law  is,  that  she  abandoned  the  intention. 

If  there  was  nothing  to  prevent  her  from  finishing  this  paper,  the  ques- 
tion then  comes  to  this,  whether  it  can  be  considered  as  a  finished  paper; 
whether  she  intended  it  to  operate  in  this  form,  and  to  do  nothing  more 
to  it. 

I  am  therefore  to  consider,  whether  it  is  possible  that  the  deceased 
could,  have  considered  this  as  a  finished  paper?  She  had  executed  a 
formal  will  in  1801,  drawn  up  by  her  solicitor — the  bulk  of  her  pro- 
perty was  real  property. — Upon  the  last  sheet  of  that  will,  she  had  sub- 
sequently a  codicil  regularly  and  formally  drawn  up.  This  also  was 
signed  by  herself,  sealed,  and  attested  by  three  witnesses;  and  is  dated 
in  June  1816. 

The  present  paper  is  all  in  her  own  hand-writing:  it  begins,  **  I  wish.*' 
It  has  a  variety  of  interlineations  and  erasures,  no  date,  no  signature, 
no  eoncluding  words;  it  ends  with  a  legacy  of  201.  to  a  servant  for 
mourning; — there  is  nothing  like  a  conclusion.  It  seems  particularly 
intended  for  the  disposition  of  the  residue: — she  also  makes  a  new  dis- 
position of  her  real  as  well  as  personal  property;  I  cannot  doubt  that 
she  intended  to  have  a  regular  instrument  drawn  and  executed  in  the 
same  manner  that  she  had  executed  her  will  and  the  other  codicil, 
and  did  not  consider  this  paper  as  finished  or  operative. 

I  must  therefore  reject  this  allegation. 


REDMILL  and  REDMILL  v.  REDMILL.— p.  410. 

When  there  is  no  party  before  the  Court  who  has  an  interest  in  supporting  a 
testamentary  paper  propounded*  the  Court  will  require  the  appearance  of  such 
a  party. 

Robert  Redmill,  C.  B.  a  captain  in  the  Royal  Navy,  died  on  the 
19th  of  February  1819.  A  will  and  codicil  bearing  date  respectively 
on  the  12th  and  15th  of  February  1619,  were  propounded  in  an  allega- 
tion by  the  residuary  legatees  named  in  the  will,  as  to  one  moiety  of 
the  deceased's  ^tate  and  efiects;  and  were  opposed  by  Susanna  Redmill 
the  widow  of  the  deceased,  who  cross-examined  the  witnesses  examined 
on  the  part  of  the  residuary  legatees,  and  gave  a  responsive  allegation^ 
but  produced  no  witnesses  in  proof  of  it,  and  took  no  copies  of  the  evi- 
dence. In  the  course  of  the  proceedings  the  residuary  legatees  as  to  the 
other  moiety  of  the  estate,  intervened  and  opposed  the  codicil,  and  cross- 
examined  one  of  the  witnesses  produced  on  the  allegation  given  in  by 
the  other  residuary  legatees. 

The  cause  stood  for  hearing. 

Per  Curiam: 

A  difficulty  strikes  me  as  to  the  want  of  proper  parties  before  the 
Court — there  is  no  person  before  the  Court  who  has  an  interest  in  sup- 
porting the  paper — two  parties  are  here  both  interested  to  get  rid  of  it; 
there  are,  I  think,  considerable  doubts  as  to  the  validity  of  the  codicil, 
but  all  the  parties  interested  should  be  called  before  the  Court  either  by 
notice  or  by  formal  process; — it  does  not  appear  from  the  proceedings 
that   any  party  has  had  notice;   how  am  I  to  pronounce  against  the 
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codicil^  when  I  fitid  there  is  no  person  before  me  interested  to  support 
it. 

The  will  is  most  clearly  proved,  and  it  excludes  the  widow; — ^the 
more  clearly  the  will  is  proved,  the  more  doubt  is  thrown  on  the  codi- 
cil. The  wife  abandons  her  opposition; — the  residuary  legatees  are  in 
fact  the  next  of  kin.  The  cause  cannot  proceed  till  some  party  in- 
terested to  maintain  it  is  before  the  Court — it  would  be  a  strong  thing 
for  a  party  having  propounded  a  codicil  to  take  probate  of  a  will  with- 
out it. 

Let  the  (Question  stand  over  for  the  consideration  of  the  parties  and 
their  counsel. 


BATES  and  Others  v.  GITTENS.— p.  412. 

A  party  is  not  precluded  from  proving  himself  to  be  the  husband  of  the  same 
person  whose  will  he  had  propounded  in  a  former  suit  as  executor  and  residu* 
ary  legatee. 

John  Cox  Gittens  applied  for  probate  of  the  will  of  Elizabeth  Cox 
Gitlens,  ioidoWy  as  the  executor  and  residuary  legatee.  The  usual  pro- 
ceedings were  had.  Proxies  and  affidavits  of  scripts  were  brought  in 
from  each  party;  and  Austen  (Proctor)  on  behalf  of  John  Cox  Gittens 
declared  he  propounded  the  will,  and  asserted  an  allegation.  On  the 
15th  of  November,  this  allegation  not  having  been  brought  in,  Towns- 
end  (Proctor)  prayed  the  Judge  to  decree  letters  of  administratioa  to 
the  next  of  kin,  unless  the  allegation  was  brought  in  on  the  next  Court. 
On  the  23d  of  November,  Austen  alleged  that  John  Cox  Gittens  was 
as  well  the  lawful  husband  of  the  deceased  as  the  executor  named  in  her 
will;  and  therefore  denied  that  the  other  parties  had  any  interest  in  the 
goods  of  the  deceased,  or  were  competent  in  law  to  call  upon  the  exe- 
cutor to  propound  the  will,  and  declared  he  was  ready  to  propound  the 
interest  of  the  husband  if  it  should  be  denied — but  the  allegation  not 
having  been  brought  in  as  assigned,  the  Court  decreed  the  administra- 
tion to  the  other  parties. 

Before  the  administration  passed  the  seal,  a  caveat  was  entered  against 
it — this  caveat  was  warned  and  objection  was  taken  on  the  ground  that 
the  parties  had  already  been  before  the  Court,  and  that  the  Court  had 
decided  between  them.  To  this  it  was  replied  that  this  was  an  entire 
new  suit,  and  that  it  was  competent  for  John  Cox  Gittens  to  prove  him- 
self the  husband  of  the  deceased,  which  must  of  necessity  exclude  all 
other  interests. 

Per  Curiam. 

I  must  consider  this  to  be  a  new  suit,  and  that  I  cannot  preclude  the 
party  from  proving  himself  to  be  the  husband  to  the  deceased. 


EVANS  V.  KNIGHT  and  MOORE.— p.  413. 
A  responsive  allegation,  materially  reformed. 
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LYNCH  V,  BELLEW  and  FALLON.— p.  424. 

The  same  will  may  contain  the  appointment  of  one  executor  for  general,  and  of 

another  for  limited,  purposes. 

Henht  Ltnch,  a  merchant,  died  in  May,  1820,  in  the  city  of  Ca- 
diz where  he  resided,  leaving  considerahle  property  both  in  Spain  and 
England:  his  personalty  in  this  country  was  stated  at  30,000/.  in  the 
funds,  and  SOOO/.  due  to  him  from  certain  merchants  and  bankers  in 
London. 

His  will  was  formally  executed  on  the  llth  of  December,  1819,  in  the 
presence  of  a  Spanish  notary  at  Cadiz; — and  a  question  arose  uponr  it, 
as  to  the  appointment  of  the  executors.  The  will  was  divided  into  se- 
veral clauses:  those  which  bore  upon  the  question  at  issue  were  the  fol- 
lowing,— 

**  I  order  that  when  my  death  shall  take  place,  my  body  shall  be  ec- 
clesiastically buried  with  the  shroud,  funeral  apparatus,  and  masses  that 
shall  be  deemed  fit  by  my  testamentary  executors. 

**  1  do  moreover  order  that  the  said  funds  in  England,  or  the  lands 
that  may  be  therewith  purchased,  should  that  take  place,  may  be  and 
may  be  understood  to  be  entailed,  as  I  constitute  them  such;  and  I  ap- 
point for  the  possession  and  enjoyment  thereof,  in  the  first  place  the 
said  Don  Henricque  Edwardo  Lynch,  the  firstborn  son  of  my  brother 
Don  Patricio  Lynch,  and  of  Dona  Muria  Blake  of  Clogher  House  in 
province  of  Connaught  and  county  of  TA^yo  in  Ireland,  who  is  to  have 
and  enjoy  the  entail  during  his  life  only.     At  his  death  it  shall  devolve 
to  his  eldest  son,  following  the  line  of  firstborn  amongst  the  male  chil- 
dren, and  not  female  children  had  in  lawful  marriage.     Should  he  not 
have  any  male  children  on  the  death  of  my  said  nephew,  his  own  bro- 
ther next  of  age  shall  enter  into  possession  and  enjoy  his  entail,  and 
the  lawful  succession  of  the  latter  in  like  manner,  so  that  the  possessor 
is  always  to  be  a  male.     In  default  of  sons  or  legal  male  descendants  of 
my  brother  Don  Patricio,  the  children  of  my  sister  Dona  Juana  Lynch 
De  Blake,  had  by  her  marriage  with  Don  Isidoro  Blake,  and  their  law- 
ful descendants,  shall  in  like  manner  enjoy  and  possess  the  entail,  pre- 
ferring the  elder  to  the  younger  with  the  exclusion  of  the  females,  and 
under  the  condition,  that  the  possessor  shall  at  all  times  bear  the  sur- 
name of  Lynch  only.     And,  in  default  of  all  the  abovementioned,  my 
nearest  relation  shall  possess  the  entail,  always  preferring  the  elder  to 
the  younger.     And  in  case  of  there  not  being  a  male,  and   not  other- 
wise, it  shall  devolve  to  the  females  my  nearest  relations,  with  a  like 
preference  of  the  elder  to  the  younger;  the  possessor  indiwspensably  using 
whatever  may  be  the  said  my  surname  and  no  other.     And  I  chargemy 
said  nephew  Don  Henrique  Edwardo,  first  called  to  the  possession  and 
enjoyment  thereof,  that  out  of  the  income  of  the  said  funds  he  may  ap- 
ply per  annum,  for  the  period  of  five  years,  one  hundred  pounds  ster- 
ling therewith  during  the  said  period  to  attend  to  the  good  instruction 
of  the  firstborn  son'of  his  brother  Don  Patricio  Lynch,  in  the  event  of 
Don  Henrique  not  having  sons;  for,  should  he  have  any,  he  shall  only 
employ  for  the  aforesaid  purpose  thirty  pounds  in  each  of  the  aforesaid 
five  years, 

**  I  order  that  the  debt  due  to  me  by  Don  Pedro  Beighbedcr  and  Com- 
pany of  the  city  of  Xerez  de  la  Frontera,  after  deducting  what  I  may 
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bequeath  therefrom  in  the  following  clauses,  may  be  divided  by  my  teB» 
tamentary  executors  amongst  my  poor  countrymen  and  countrywomea 
in  real  distress  in  this  city. 

"  I  order  that  out  of  the  property  which  I  have  in  l?ie  funds  in  En- 
gland no  part  shall  be  dis])osed  of,  except  it  be  to  purchase  lands  in  the 
said  county  of  Mayo  in  Ireland,  with  the  friendly  aid  of  the  house^ 
under  the  firm  of  John  fVilliam  Lubbock  and  Co.  of  London  so  as 
to  guard  against  any  imposition  in  the  title  deeds,  and  with  the  express 
condition,  that  the  same  is  to  be  entailed  according  to  the  terms  permit- 
ted by  the  laws  of  Ireland. 

<<  I  appoint  as  my  testamentary  executor  Don  Henrique  Fallon  in 
the  first  place;  and,  should  he  not  be  living,  Don  Thomas  Hemming 
respectively  of  this  city,  merchants,  to  whom,  I  give  thepower  of  tes- 
tamentary executor  j  in  form  for  him  in  the  fixed  period  of  four  months 
to  conclude  and  terminate  this  commission  at  all  events,  proceeding 
within  that  time  Co  the  sale  of  the  house  possessed  by  me  in  this  city  at 
the  most  advantageous  price  which  he  shall  hold  at  the  disposal  and 
order  of  my  heir  Don  Henrique  Edwardo  Lynch,  as  well  as  every 
thing  else  belonging  to  tne, 

"  All  the  residue  of  my  property,  rights,  and  actions,  after  every 
thing  hereinbefore  mentioned  shall  have  been  carried  into  efiect,  I  leave 
to  my  aforesaid  own  nephew  Don  Henrique  Edwardo  Lynch,  firstborn 
son  of  my  brother  Don  Patricio  Lynch,  and  of  Dona  Maria  Blake, 
who  is  to  have  the  rest  or  residue,  as  my  heir^  for  such  I  institute 
him  under  the  obligation  of  paying  immediately  and  without  the  least 
delay  to  my  sister  Dona  Juana  Lynch  de  Blake  one  thousand  pounds 
sterling;  and  to  her  two  sons  Don  Roberto  and  Don  Juan  Blake,  had,  in 
her  marriage  with  Don  Isidoro  Blake,  a  further  sum  of  one  thousand 
pounds  of  the  money  to  each.  He  shall  also  pay  one  thousand  pounds 
sterling  to  Don  Patricio  Lynch,  and  one  thousand  pounds  of  like  money 
to  Don  Juan  Lynch,  both  of  them  my  nephews,  and  likewise  sons  of 
the  aforesaid  Don  Patricio  Lynch  and  Dona  Maria  Blake;  and  I  request 
the  aforesaid  Don  Henrique  Edwardo  Lynch,  my  nephew  and  heir,  to 
assist  with  his  advice  his  two  other  brothers,  disposing  them  to  be  care- 
ful in  improving  the  property  by  me  left  to  theip,  and  any  that  they 
may  obtain  from  their  parents,  so  as  not  to  come  to  indigence,  as  they 
have  no  other  hopes  or  assistance  than  these  properties  and  their  good 
conduct;  wherefore  I  recommend  to  them,  and  I  hope  that  the  same 
will  be  done  by  Don  Henrique  Edwardo,  to  conduct  themselves  well, 
be  particular  in  their  deportment,  application,  and  honour  for  their  own 
benefit. 

**  I  desire  that  the  debts  due  to  me  in  accounts  current  at  the  time  of 
my  death  by  the  houses  in  London  of  John  William  Lubbock  and  Co., 
James  Campbell  and  Co.,  and  Messrs  Baring,  Brothers,  and  Co.,  or 
any  others  that  I  may  have  to  receive  in  any  place  whatever^  may  be 
puncttially  recovered  by  my  aforesaid  nephew  Don  Henrique  Edwar- 
do, or  whoever  may  have  his  special  power,  or  his  testamentary  ex- 
ecutors, or  heirs;  and  what  shall  be  owing  to  me  in  Spain  shall  be  re- 
covered by  my  testamentary  eafecutor,  and  the  balance  shall  be  held  by 
him  at  the  disposal  of  iny  aforesaid  nephew;  charging  him,  as  I  do 
hereby  charge  him  personally,  if  possible,  to  altend  to  the  recovery  of 
the  balances  in  London,  or  any  other  place  in  England  or  Ireland, 
so  as  not  to  fall  into  bad  hands  there,  and  not  to  take  any  paper  not 
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having  the  responsibility  of  the  debtors  to  avoid  any  imposition,  he 
being  a  man  who  is  not  acquainted  with  business;  and,  upon  recovery 
thereof,  he  shall  forthwith  make  the  payments  of  the  money  by  me  dis- 
posed in  the  next  preceding  clause;  and  I  farther  impose  the  obligation, 
that  he  shall  likewise  give  to  my  niece  Dona  Eliza  Lynch  de  Crane  one 
hundred  pounds  sterling,  and  fifty  ditto  to  the  daughter  by  the  last  mar- 
riage  of  my  aforesaid  brother.'' 

An  act  on  petition  was  entered  into  on  the  part  of  Henry  Edward 
Lynch  on  the  one  side,  and  Henry  Fallon  on  the  other: — on  the  part  of 
the  former  it  was  alleged,  that  he  was  the  nephew  of  the  deceased,  heir 
and  residuary  legatee  named  in  the  will;  and  also  the  executor  accord- 
ing to  the  tenor  for  all  personal  estate  and  effects  of  the  deceased,  save 
his  property  in  Spain;  and  that  Henry  Fallon  was  the  executor  for  the 
will  of  the  property  of  the  deceased  .in  Spain,  but  no  further  or  other- 
wise; and  accordingly  prayed  the  Court  to  grant  probate  of  the  last  will 
of  the  deceased,  save  as  to  the  effects  in  Spain,  to  him. 

On  the  other  side  it  was  alleged,  that  the  testator  had  by  his  will  con- 
stituted Henry  Fallon  general  executor  for  all  his  property,  whether  in 
Spain  or  elsewhere;  and  that  Henry  Edward  Lynch  was  according  to 
the  tenor  of  the  will  appointed  executor  limited  to  the  sole  purpose 
of  recovering  debts  due  to  the  deceased  in  account  current  at  the  time  of 
his  death  by  the  houses  in  London,  of  John  William  Lubbock  and  Co., 
James  Campbell  and  Co.,  and  Messrs.  Baring,  Brothers,  or  any  others 
that  he  may  have  to  receive  whatever,  except  in  Spain;  and  he  consent- 
ed that  probate  so  limited  should  be  granted  to  Henry  Edward  Lynch, 
and  that  probate  was  prayed  of  the  rest  of  the  goods,  chattels,  and  credits 
of  the  deceased  within  the  province  of  Canterbury,  to  be  granted  to 
Henry  Fallon. 

Swabey  and  Lushington  for  Mr,  Lynch • 

Jenner  and  Phillimore  for  Mr.  Fallon. 

Judgment. 

Sir  John  Nicholl. 

This  question  arises  on  the  will  of  Henry  Lynch — an  act  of  petition 
has  been  entered  into  in  which  the  facts  stated  are,  that  the  will  was 
executed  on  the  10th  of  December  1819,  in  due  form,  and  that  the  tes- 
tator died  possessed  of  very  considerable  property, — Henry  Fallon  is 
appointed  his  testamentary  executor,  and  Edward  Henry  Lynch  his  ne- 
phew his  residuary  legatee  and  heir. — On  the  part  of  the  nephew  it  is 
contended,  and  truly  so  far  contended,  that  he  is  an  executor  according 
to  the  tenor  for  certain  purposes;  and  .further,  that  Mr.  Fallon  is  only 
executor  for  the  property  in  Spain.  On  the  part  of  Mr.  Fallon  it  is  as- 
serted that  he  is  an  executor  in  England  as  well  as  in  Spain,  except  as 
to  the  specified  parts  of  the  property  which  are  entrusted  to  Mr.  Lynch. 

The  point  in  dispute  is,  whether  Mr.  Lynch  is  entitled  to  a  general 
probate,  or  only  to  a  limited  probate. 

This  depends  on  the  construction  of  the  will  itself,  for  the  Court  is 
from  that  to  collect  the  intention  of  the  testator.  By  the  sixteenth 
clause  he  appoints  Mr.  Fallon  testamentary  executor  in  the  first  place; 
and,  should  he  not  be  livings  David  Thomas  Fleming  respectively  of 
this  city^  merchant  J  to  whom  I  give  the  power  of  testamentary  execu^ 
tor  in  form  for  him.  in  th^  first  period  of  four  months^  to  conclude  and 
terminate  this  commission;  at  all  events  proceeding  within  that  time 
to  the  sale  cf  the  house  possessed  by  me  in  this  city  at  the  most  advan^ 
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tageous  pricey  which  he  shall  hold  at  ihe  disposal  and  order  of  my  heir 
Don  Henrique  Edwardo  Lynch,  as  well  as  every  thing  else  belonging 
to  me. 

What  might  have  been  the  question  if  he  had  only  appointed  an  heir, 
or  if  he  had  appointed  an  heir  and  a  residuary  legatee,  ar^  very  differ- 
ent considerations  from  this,  where  a  person  is  to  hold  property  for  the 
benefit  of  the  heir.  This  will  then  appoints  Mr.  Fallon  general  execu- 
tor;— this  would  constitute  him  an  universal  executor:  the  appointment 
may  be  limited  by  other  directions  in  the  will;  but  they  must  be  clear, 
either  by  express  words  or  certain  implication,  to  be  limitations  on  the 
rights  of  the  executor  and  the  extent.  In  the  subsequent  parts  of  the 
will  there  is  no  express  limitation;  Mr.  Lynch  claims  to  be  executor, 
according  to  the  tenor  of  the  will,  of  the  property  in  England;  he  is 
made  such  by  his  appointment  to  such  functions  as  necessarily  imply 
that  he  is  to  act  in  that  character;  yet  in  a  case  of  that  sort  the  construo- 
tion  is  stricti  juris,  and  the  intention  of  the  testator  is  not  to  be  carried 
beyond  it. 

Keeping  this  rule  of  interpretation  in  view, — what  has  he  directed, 
and  what  is  the  course  of  his  bequests?  The  will  is  broken  up  into 
paragraphs. 

The  thirteenth  is  material:  it  disposes  of  property  in  the  funds 
which  he  values  at  33,000/.,  and  orders  that  it  should  be  applied  to  the 
purchase  of  land  in  Ireland  by  the  friendly  aid  of  Messrs.  Lubbock  and 
Co. 

T\\e  fourteenth  directs  how  the  funds,  or  the  lands  purchased  by  the 
funds,  are  to  be  entailed:  his  nephew  has  only  a  life  interest  in  them. 

The  sixteenth  clause  appoints  a  testamentary  executor  without  any 
limitation  as  to  his  power. 

It  is  material  to  consider  that  in  the  seventeenth  and  eighteenth 
clauses  he  gives  his  residue  to  his  nephew  after  <<  every  thing  herein- 
before mentioned"  has  been  carried  into  effect. — By  whom?  Certainly 
by  his  testamentary  executor; — there  is  nothing  to  limit  the  testamenta- 
ry executor,  the  residue  was  to  go  to  his  nephew  after  all  was  done. 
Is  there  any  thing  afterwards  to  extend  the  executorship  to  his  nephew 
and  heir?  He  is  to  collect  his  debts  in  certain  places — hut  what  has  he 
to  do  with  his  property  in  the  funds? — it  does  not  seem  that  he  can  be 
considered  generally  as  his  executor  for  the  property  in  England. — 
Mr.  Fallon  is  generally  executor  for  the  property  in  England,  Mr. 
Lynch  to  a  certain  extent  for  the  property  in  England. 

Not  only  is  this  the  due  course  of  construing  the  instrument:  but  it 
is  perfectly  natural  that  the  testator  should  so  have  appointed  it.  He 
was  willing  to  secure  his  property;  and,  not  having  a  high  opinion  of 
Mr.  I^ynch's  habits  of  business,  he  devolved  the  general  care  of  mana- 
ging his  property  on  Mr.  Fallon. 

Upon  the  whole  I  am  of  opinion  that  Mr.  Lynch  is  only  entitled  to  a 
limited  probate  as  executor  according  to  the  tenor  for  the  purposes 
pointed  out  in  the  seventeenth  and  eighteenth  paragraphs  of  the  will,  and 
that  Mr.  Fallon 4S  to  be  considered  as  the  general  executor. 


•   FAWCETTv.JONES,andCODRINGTONv.PULTENEY.— p.434. 
A  citation  taken  out  by  the  substituted  residuary  legatee  in  a  will  against  the  ex- 
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ectttors  who  had  obtained  probate,  to  show  cause  why  the  probate  should  not 
be  revoked  on  account  of  the  residuary  clause  not  being  co-extensive  with  the 
instructions  given  by  the  party  deceased. — The  allegation  founded  on  this  cita- 
tion rejected* 

Henrietta-  Laura  PuUeney,  Countess  of  Bath  (wife  of  the  Right 
Hon.  Sir  James  Pulteney,  Bart.),  died  on  the  14th  of  July,  1808,  with- 
out issue,  leaving  a  will  dated  the  5th  of  November,  1794,  in  which 
Sir  Thomas  Jones,  Bart,  and  Christopher  Codrington,  Esq.  and  Joha 
Kipling,  Esq.  (a)  vv^re  executors,  and  a  codicil  dated  24th  July,  1805. 

Sir  Thomas  Jones  and  Mr.  Codrington,  on  the  22d  of  August,  1809, 
proved  the  will  and  codicil  in  the  common  form.  On  the  1st  of  July, 
1809,  a  citation  was  taken  out  at  the  instance  of  Elizabeth  Evelyn  Faw- 
cett  (formerly  Markham),  the  wife  of  John  Fawcett,  Esq.  the  substitu-- 
ted  residuary  legatee  against  the  executors,  to  show  cause  why  the  pro- 
bate should  not  be  revoked  on  account  of  the  residuary  clause  in  the 
said  will  not  being  co-extensive  with  certain  heads  and  instructions  for 
the  said  will,  executed  by  the  deceased  on  the  3rd  of  August,  1794, 
and  a  new  probate  taken  of  the  said  will  and  codicil,  together  with  that 
part  or  clause  of  the  aforesaid  heads  or  instructions  which  respects  the 
disposal  of  the  residue  of  the  deceased's  personal  estate,  as  containing 
together  the  true  last  will  and  testament  of  the  deceased. 

The  probate  was  brought  in;  but  afterwards  on  the  motion  of  counsel 
was  delivered  out  of  the  registry  to  the  proctor  for  the  executors,  on  aa 
undertaking  in  acts  of  Court  to  return  the  same  when  required,  such  re- 
delivery of  the  probate  toeing  made  without  prejudice  to  the  question  at 
itfsue  in  the  cause. 

An  allegation  was  brought  in  on  the  behalf  of  Mrs.  Fawcett,  which 
pleaded, — 

First,  That  the  Right  Hon.  Henrietta  Laura  Pulteney,  formerly 
Baroness  and  afterwards  Counte.«s  of  Bath  (wife  of  the  Right  Hon.  Sir 
James  Pulteney,  Bart.)  the  party  in  this  cause  deceased,  departed  thif 
life  on*the  14th  day  of  July,  1808,  leaving  behind  her  the  said  Right 
Hon.  Sir  James  Pulteney,  Bart  her  lawful  husband,  but  without  any 
issue. 

Secondly,  That  on  or  about  the  33rd  day  of  July,  1?'94,  in  contem- 
plation of  a  marriage  which  was  then  about  to  take  place,  between  the 
said  Henrietta  Laura,  then  Baroness  (afterwards  Countess  of  Bat{t^)and 
the  ssfid  Sir  James  Pulteney  (then  Murray,)  Bart,  certain  articles  of 
agreement  were  entered  into  between  the  said  parties,  whereby  all  the 
real  and  personal  estates  belonging  to  Lady  Bath,  except  as  therein 
mentioned,  were  agreed  to  be  conveyed,  assigned,  surrendered,  and 
transferred  t6  Richard  Lord  Viscount  Chetwynd,  of  the  kingdom  of 
Ireland,  Christopher  Bethcll,  of  Swindon,  in  the  county  of  York,  Elsq. 
and  Osborne  Markham,  of  Lincoln's  Inn,  in  the  county  of  Middlesex, 
Esquire,  their  heirs,  executors,  adnninistrators  and  assigns,  upon  trus^ 
among  other  things,  that  they  should  make  and  execute  such  grants, 
assignments,  transfers,  surrenders  and  other  dispositions  of  the  said  real 
and  personal  estate,  unto  and  to  the  use  and  for  the  benefit  of  such  person 
and  persons,  and  for  such  estate  and  estates  and  other  interests,  and  subject 
to  such  powers,  conditions,  restrictions  and  limitations,  as  she  the  said 

(a)  Mr.  Kipling  had  not  acted  as  executor;  and,  after  the  commencement  of 
this  cause,  he  appeared  personally  in  Court,  and  renounced  the  probate  and  exe« 
cution  of  the  will. 
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Lady  Bath,  at  any  time  or  times,  and  from  time  to  time^  after  the 
solemnization  of  the  said  marriage,  by  any  deed  or  deeds,  writing  or 
writings,  with  or  without  power  of  revocation,  to  be  sealed  and  deli- 
vered by  her  in  the  presence  of,  and  to  be  attested  by,  two  or  more 
credible  witnesses,  or  by  her  last  will  and  testament,  in  writing,  or  any 
writing  in  the  nature  of  a  will,  signed  by  her,  and  attested  by  three  or 
more  credible  witnesses,  should  direct,  limit,  or  appoint,  which  deeds, 
wills,  and  writings,  she  the  said  Lady  Bath  was  thereby,  and  by  the 
said  Sir  James  Pulteney,  her  then  intended  husband,  empowered  to 
make  and  execute  as  she  should  think  fit,  as  if  she  was  sole  and  un- 
married. 

Thirdly,  That  during  the  time  when  the  articles  of  agreement,  men- 
tioned in  the  next  preceding  article,  were  in  preparation,  and  before 
the  execution  thereof;  the  said  Lady  Bath  being  of  sound  and  disposing 
mind,  gave  verbal  directions  to  John  Kiplingy  Esq.,  then  and  now  one  of 
the  six  clerks  of  the  Court  of  Chancery,  who  acted  as  her  legal  adviser, 
to  prepare  a  new  will  for  her  (in  the  stead  of  one  formerly  made  by  him 
for  herj  which  she  intended  to  execute  soon  after  the  solemnization  of 
her  said  intended  marriage.  That,  pursuant  to  such  directions  so  re- 
ceived from  the  said  Lady  Bath,  he  the  said  John  Kipling  did  prepare 
an  instrument  in  the  nature  of  heads  or  instructions  for  a  will,  to  be 
afterwards  extended  in  legal  form,  which  he  delivered  to  the  said  Lady 
Bath  for  her  perusal  and  consideration  a  short  time  before  the  celebra- 
tion of  her  marriage  with  the  said  Sir  James  Pulteney,  which  took  place 
on  or  about  the  24th  day  of  July,  1794. 

Fourthly,  That  after  the  said  John  Kipling  had  so  delivered  the  said 
heads  or  instructions  for  a  will  to  the  said  Lady  Bath,  he  attended  her 
at  several  different  times,  for  the  purpose  of  adjusting  with  ber  the  heads 
or  instructions  for  her  will;  and  after  the  same  had  been  adjusted,  such 
heads  or  instructions  were  fairly  copied  by  or  by  the  order  of  the  said 
John  Kipling,  it  being  thought  expedient  that  the  same  should  be  signed 
and  executed  by  the  said  Lady  Bath,  in  consequence  of  her  bein^on  the 
eve  of  departure  for  Scotland,  to  remain  for  some  months,  immediately 
after  her  marriage,  and  before  a  will  or  testamentary  appointment  could 
conveniently  be  extended  in  legal  form  pursuant  to  such  heads  or  in- 
structions. That  upon  the  last  sheet  of  the  fair  copy  so  made  of  the  said 
heads  or  instructions,  the  said  John  Kipling  caused  to  be  written  a  me- 
morandum, in  the  words  following,  to  wit,  *'  The  above  instrutiions 
contained  in  this  and  the  preceding  sheets  have  been  given  by  me  to 
John  Kipling f  Esq. ,  in  order  to  enable  him  to  prepare  my  tirill  or 
testamentary  appointment  in  nature  of  a  will :  but  as  it  cannot  con- 
veniently be  prepared  and  executed  be/ore  my  leaving  London^  I  do 
therefore  publish  and  declare  this  paper  writings  contained  in  si:g 
sheetSj  as  and  for  my  last  will  and  testament^  or  testamentary  ap- 
pointment in  the  nature  of  a  will,  pursuant  to  and  in  execution  of  a 
power  reserved  to  fne  by  my  marriage  articles y  and  of  all  other 
powers  in  me  vested^  or  enabling  me  in  that  behalf;  and  direct  that 
it  shall  have  the  same  force  and  effect  as  if  a  will  had  been  executed 
pursuant  to  these  instructions,^^  And  soon  afterwards  the  said  heads 
or  instructions  were  delivered  by  the  said  John  Kipling  to  the  said  Lady 
Bath. 

Fifthly,  That  the  said  Lady  Bath,  after  receiving  the  said  fair  Copied 
heads  or  instructions  for  her  will;  as  mentioned  in  the  preceding  article^ 
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kept  the  same  in  her  possession,  and  under  her  consideration  for  several 
days  before  she  executed  the  same,  and  did  with  her  own  hand  make 
some  alterations  therein.  That  the  said  Lady  Bath,  in  her  way  to  Scot- 
land^ paid  a  visit  to  Stokesley,  in  the  county  of  York,  the  residence  of 
the  said  Elizabeth  Evelyn  Fawcett,  then  Markham;  and  while  there,  to 
wit,  on  or  about  the  3d  day  of  August,  1794,  she,  the  said  Lady  Bath, 
being  of  sound  and  disposing  mind,  and  having  an  intention  to  give 
effect  to  the  aforesaid  instrument,  contained  in  six  sheets  of  paper,  as 
and  for  her  last  will  and  testament,  or  testamentary  appointment,  did 
duly  sign,  seal,  publish  and  declare  the  same,  as  and  for  her  last 
will  and  testament,  or  testamentary  appointment,  in  the  presence  of 
several  credible  witnesses,  three  of  whom,  at  her  request,  in  her  pre- 
sence, and  in  the  presence  of  each  other,  did  set  and  subscribe  their 
names  as  witnesses  thereto,  in  manner  and  form  as  thereon  now  appears; 
and  she,  the  said  Lady  Bath,  did  give,  will,  bequeath,  dispose,  and  do^ 
in  all  things  as  therein  is  conlained. 

Sixthly,  That  in  supply  of  proof  refer  to  a  paper  writing  annexed  to 
•n  afBdavit,  made  in  this  cause  by  the  said  John  Kipling,  dated  29th 
June,  1809,  now  remaining  in  the  registry  of  this  Court;  and  doth  al* 
lege  and  propound  the  same  to  be  and  contain  the  very  instrument 
pleaded  in  the  next  preceding  article  as  having  been  executed  by  the 
said  Lady  Bath. 

Seventhly,  That  the  said  Lady  Bath,  after  having  executed  the  said 
heads  or  instructions  for  her  will,  in  manner  hereinbefore  stated,  did 
transmit  the  same  to  the  said  John  Kipling,  accompanied  by  a  letter  in 
the  words. and  figures  following, — to  wit: 

Stokesley^  4ih  jiugust,  1794. 
Sir, — I  send  you  by  this  day's  mail  coach  the  instructions  for  my 
Will;  I  have  been  very  unwell,  which  has  prevented  my  returning  them 
sooner.  I  hope  you  will  receive  them  before  you  have  sent  off  the  will 
itself;  as  you  will  perceive  I  have  made  a  very  material  alteration  in 
the  last  folio^  which,  of  course,  must  be  made  also  in  the  will. 

I  am,  Sir, 

Tour  obedient  humble  servant, 

Pulteney  Bath. 
P.  S.   I  beg  you  to  direct  your  answer  to  Edinburgh.'' 

Which  instrument  and  letter  were  duly  received  by  the  said  John 
Kipling;  and  the  party  proponent  doth  further  allege  and  propound, 
that  the  twenty-seventh  and  twenty-eighth  lines  from  the  top  of  the 
sixth  sheet  of  the  said  heads  or  instructions  pleaded  and  referred  to  in 
the  preceding  article,  were  obliterated  and  struck  through  in  manner 
as  they  now  appear,  by  the  said  Lady  Bath,  prior  to  the  execution  of 
the  said  instrument,  being  the  aherations  alluded  to  by  her  in  the  afore* 
said  letter. 

Eighthly,  That  the  said  John  Kipling,  having  received  directions 
from  the  said  Lady  Bath  to  cause  the  said  heads  or  instructions  for  her 
will  to  be  extended  in  proper  legal  form,  and  being  himself  at  the  time 
much  engaged  by  other  ousiness,  applied  to  the  late  Mr.  Holiday,  a 
conveyancer  of  eminence,  in  order  to  recommend  him  some  proper  per- 
son to  frame  a  will  for  the  said  Lady  Bath  pursuant  and  in  conformity 
to  the  heads  or  instructions  which  had  been  so  as  aforesaid  executed; 
and  in  consequence  thereof^  the  said  Mr.  Holiday  recommended  for 
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that  purpose  a  dransman,  whom  he  had  been  used  to  employ,  Dameljr, 
Christopher  Wightman,  of  the  Temple,  London,  to  whom  some  time 
in  the  beginning  of  the  month  of  August,  1794,  the  said  John  Kipling 
did  deliver  the  heads  or  instructions  for  a  will  hereinbefore  pleaded  and 
executed  by  Lady  Bath,  in  order  that  he,  the  said  Christopher  Wight- 
man,  might  prepare  a  will,  strictly  conformable  thereto,  in  proper  legal 
form. 

Ninthly,  That  soon  after  the  premises  mentioned  in  the  next  pre- 
ceding article  the  said  Christopher  Wightman  did,  from  the  heads  or 
instructions  so  delivered  to  him,  prepare  a  draft  of  a  will  c^r  testament* 
ary  appointment  for  the  said  Lady  Bath;  and  having  so  done,  he  delir^ 
ered  the  said  draft  to  the  said  John  Kipling  for  his  perusal  and  approlm- 
tion;  and  the  same  having  been  inspected  by  the  said  John  Kipling,  bui 
ihe  difference  (herein  between  the  said  draft  and  the  said  heads  or 
instruclions  having,  in  /act,  escaped  his  observation^  he  caused  itoo 
fair  copies  thereof  to  be  made  for  execntiony  which  were  delivered  or 
transmitted  to  the  said  Lady  Bath, 

Tenthly,  That  soon  after  the  two  fair  copies  of  the  draft  of  the  said 
Will  had  been  received  by  the  said  Lady  Bath,  she  directed  an  alteration 
to  be  made  by  extending  the  bequest  of  the  residue  of  her  personal  estate 
to  or  for  the  benefit  of  the  said  Elizabeth  Evelyn  Fawcett,  formerly 
Markham,  and  her  issue,  to  take  effect  as  well  in  the  eVent  of  there  be- 
ing only  one  daughter,  and  no  other  child  of  her,  the  said  testatrix,  as 
in  the  event  expressed  in  the  said  instructions  of  there  being  one  only 
son;  and  further,  to  bequeath  the  said  residuary  personal  estate,  in  de* 
faultof  issue  of  the  said  Elizabeth  Evelyn  Fawcett,  formerly  Markham, 
to  an  only  child  of  her  the  said  testatrix,  whether  son  or  daughter,  in 
preference  to  the  brothers  and  sisters  of  the  said  Elizabeth  Evelyn 
Fawcett;  but  did  not  discover  the  omission  and  difference  between 
the  said  fair  copies  and  her  original  heads  or  instructions  so  executed 
by  her  as  before  pleaded,  and  in  conformity  unth  which  she  had  di* 
reeled  the  same  to  be  prepared  for  execution*  That  the  alterations  so 
directed  by  testatrix  were  accordingly  made  in  the  residuary  bequest  by 
the  said  Christopher  Wightman,  or  by  his  clerk,  which  rendered  it  ne- 
cessary to  take  away  some  of  the  sheets  of  the  said  two  fair  copies,  and 
to  substitute  other  sheets  in  lieu  thereof,  in  order  to  give  effect  to  such 
alterations. 

Eleventhly,  That  after  the  aforesaid  two  fair  copies  of  the  said  will 
had  been  altered  in  manner  mentioned  in  the  next  preceding  article,  the 
said  Lady  Bath  being  of  sound  and  disposing  mind,  and  having  an  in- 
tention to  execute  the  same  as  and  for  her  last  will  and  testament,  did, 
on  or  about  the  5th  day  of  November,  1794,  duly  sign,  seal,  publish,  and 
declare,  each  of  the  said  two  copies  or  parts  of  a  will,  as  and  for  her  last 
will  and  testament  in  the  presence  of  several  credible  witnesses,  three 
of  whom,  in  her  presence,  at  her  request,  and  in  the  presence  of  each 
other,  did  severally  set  and  subscribe  their  names  as  witnesses  thereto. 

Twclfthly,  That  after  the  two  parts  of  the  will  had  been  executed,  as 
pleaded  in  the  next  preceding  article,  the  same  were  scaled  up  in  enve- 
lopes or  covers;  and  immediately  afterwards  one  part  of  such  will  was 
delivered  to  the  said  John  Kipling,  and  the  other  part  thereof  was  left 
in  the  possession  of  the  said  Lady  Bath. 

Thirteenilil}',  That  in  supply  of  proof  of  the  premises  mentioned, 
and  set  forth  in  the  preceding  article,  the  party  proponent  prays  leave 
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to  refer  to  the  last  will  and  testament  of  the  said  Lady  Bath  remaining 
in  the  registry  of  this  court,  upon  which  a  probate  issued  on  the  22d 
-August,  1800,  and  doth  allege  and  propound  the  same  to  be  one  of  the 
parts  of  the  will,  so  executed  by  the  said  deceased  on  the  5th  day  of 
November,  1794,  being  that  part  which  was  so  as  aforesaid  delivered  to 
the  said  John  KipUng,  sealed  up,  and  which  remained  in  his  custovly 
and  possession  so  sealed  up,  until  and  at  the  time  of  the  death  of  the 
«aid  Lady  Bath. 

Fotirteenthly,  That  at  the  time  when  the  said  Lady  Bath  so  exe* 
cuted  her  saidwill^  on  the  5th  of  November,  1794,  she  apprehended 
and  believed  that  the  bequests  therein  contained^  were  in  strict  con- 
formity with  the  heads  or  instructions  which  she  had  formerly  exe- 
cuted, save  and  except  in  so  far  as  she  had  directed  the  residuary 
bequest  to  be  altered  in  manner  ds  pleaded  in  the  tenth  article;  and 
neither  the  said  John  Kipling,  nor  the  said  Christopher  Wightman,  the 
draftsman,  employed  under  him,  had  ever  receiv^sd  any  instructions 
whstsoever  different  from  or  other  than  the  heads  or  instructions  herein- 
before pleaded,  and  the  said  alterations  in  the  residuary  clause^  as  spe* 
cified  in  the  said  tenth  article. 

Fifteenthly,  That  no  omission  in  the  said  will,  or  difference  be- 
tween the  said  will,  and  the  heads  or  instructions  for  which  it  was 
drawn,  other  than  the  alterations  specified  in  the  tenth  article,  was 
discover ed  during^  the  lifetime  of  the  said  Lady  Bath,  but  that  since 
Aer  death  it  hath  been  found  that  the  clause  inserted  in  the  said  will^ 
for  disposing  of  the  residue  of  the  said  deceased's  personal  estate,  in 
the  event  which  hath  happened  of  her  dying  without  leaving  any  is- 
sue, differs  from  and  is  not  co-extensive  with  the  clause  in  the  in^ 
structions  applying  to  the  said  residuary  bequest  in  the  same  event, 
inasmuch  as  that  by  the  said  will  the  said  Lady  Bath,  after  the  death 
of  Sir  William  Pulteney,  her  father,  and  Sir  James  Pulteney,  her  hus- 
band, and  the  death  of  the  survivor  of  them,  directed  her  trustees  there- 
inbefore mentioned  to  apply  her  said  residue,  and  the  interest  and  divi- 
dends thereof,  for  the  sole  and  separate  use  and  benefit  of  the  said 
Elizabeth  Evelyn  Fawcett,  formerly  Markham,  and  for  the  use  and 
benefit  of  the  issue  of  the  said  Elizabeth  Evelyn  Markham,  in  the  case 
only  of  the  said  testatrix  having  one  child  living  at  the  time  of  her  own 
decease,  (as  in  and  by  the  said  will,  reference  being  thereunto  had,  will 
more  fully  and  at  large  appear)  whereas,  by  such  heads  or  instructions, 
the  said  testatrix  ordered  and  intended  her  said  trustees,  after  the  death 
of  Sir  William  Pulteney,  her  father,  and  Sir  James  Pulteney,  her  hus- 
band, and  the  death  of  the  survivor  of  them,  to  apply  the  interest  of  her 
said  residue  to  the  separate  use  of  the  said  Elizabeth  Evelyn  Fawcett, 
formerly  Markham,  for  her  life;  and  after  her  death  to  her  children  and 
grandchildren,  as  she,  the  said  Elizabeth  Evelyn  Fawcett,  formerly 
Sf  arkham,  should  appoint,  in  the  case  of  the  default  of  younger  children 
of  her  the  said  testatrix,  meaning  thereby  whether  such  default  of 
younger  children  arose  from  a  total  failure  of  issue  of  the  said  testatrix, 
(which  is  the  event  which  hath  happened),  or  by  her  leaving  an  only 
ehild,  as  in  and  by  the  said  heads  or  instructions,  reference  being  there- 
unto had,  will  more  fully  and  at  large  appear.  And  the  party  pro- 
j>onent  doth  expressly  allege  and  projjouAd  that  such  difference  in 
the  said  will  arose  solely  through  the  error  and  inadvertency  of  the 
said  Chrisiopt^er  Wightman,  the  draftsman,  employed  to  prepare 
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the  samtf  and  from  the  said  John  Kipling  having  relied  too  much 
on  the  accuracy  of  such  draftsman^  and  not  having  taken  svj[icient 
time  to  peruke  and  consider  the  said  draft^  as  compared  with  the 
heads  or  instructions. 

Sixteenthly,  That  on  the  22d  day  of  August,  1808,  a  probate  of  the 
said  will  of  the  said  deceased,  bearing  date  the  5th  day  of  November, 
1794,  with  a  codicil  thereto  bearing  date  the  24th  day  of  July,  1805, 
bat  without  the  said  heads  or  instructions  for  a  will  executed  as  afore- 
said, on  the  3d  day  of  August,  1794,  was  granted  under  seal  of  this 
court  to  Sir  Thomas  Jones,  Bart,  (then  Thomas  Jones,  Esq.)  and  Chris- 
topher Codrington,  Esq.,  two  of  the  executors  named  in  the  said  will; 
a  power  being  reserved  of  making  the  like  grant  to  John  Kipling,  Esq. 
the  other  executor. 

Seventeenthly,  That  the  party  proponent  doth  herein  and  hereby 
propound  the  said  will  of  the  said  deceased,  bearing  date  the  5lh  day  of 
November,  1794,  and  the  said  instrument  of  instructions  for  the  same, 
executed  by  the  said  party,  deceased,  on  the  3d  day  of  August,  1794, 
as  containing  together  the.  true  last  will  and  testament  of  the  said  decease 
ed,  to  which  there  is  a  codicil,  dated  the  24th  day  of  July,  1805. 

Eighteenthly,  That  the  said  Lady  Bath  had  through  her  life  the  most 
unbounded  affection  and  friendship  for  the  said  Elizabeth  Evelyn  Faw- 
cett, formerly  Markham,  who  was  her  cousin,  and  brought  up  much 
with  her  in  their  youth.  That  such  the  said  Lady  Bath's  attachment 
towards  the  said  Elizabeth  Evelyn  Fawcett  continued  equally  strong 
after  her  marriage  with  her  present  husband,  John  Fawcett,  as  it  had 
been  while  she  was  the  wife  of  the  Reverend  George  Markham,  Doctor 
in  Divinity;  and  such  her  affection  and  friendship  continued  to  the  day 
of  the  death  of  the  said  Lady  Bath,  who  frequently  spoke  of  the  said 
Elizabeth  Evelyn  Fawcett  and  her  children,  as  being  the  principal  ob- 
jects of  her  testamentary  bounty. 

Barnahy  and  Daubeny^  for  the  executors,  opposed  the  admission  of 
the  allegation. 

The  question  divides  itself  into  two  parts, — first,  whether  there  has 
been  that  omission  in  the  will  of  the  deceased,  which  it  is  now  proposed 
to  rectify;  and,  secondly,  whether  the  Court  would  have  the  power  to 
rectify  it,  should  it  be  established. 

In  regard  to  the  first;  if  there  be  in  fact  no  omission  or  defect  in  the 
testator's  meaning,  there  can  be  no  need  for  this  extraordinary  interpo- 
sition of  the  Court.  The  will  is  not  impugned  upon  any  of  the  usual 
grounds  on  which  wills  are  objected  to  in  this  Court;  is  not  contested  on 
the  ground  of  any  fraudulent  imposition  practised  on  the  deceased,  or 
the  want  of  capacity,  nor  on  the  ground  of  imperfection  in  the  substance 
of  the  instrument;  for  if  it  were  an  imperfect  testament  the  presumption 
of  abandonment  might  arise,  and  we  should  be  placed  in  a  situation  very 
different  from  that  in  which  we  now  stand  before  the  Court;  we  should 
be  called  upon  to  support  a  paper  presumed  to  be  abandoned,  by  the  aid 
of  parol  testimony  introduced  to  establish  the  intention  of  the  deceased, 
and  not  to  resist  the  introduction  of  evidence  for  the  purpose  of  making 
an  addition  to  a  regularly  and  solemnly  executed  paper. 

With  regard  to  the  second  question,  whether  the  Court  has  the  power 
to  rectify  an  omission  of  this  description,  that  must  depend  on  whether 
parol  evidence  can  be  received  to  controul  or  vary,  in  any  respect 
whatever,  a  will  which  is  not  impeached,  on  any  other  ground.     Be- 
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fore  the  statate  of  Frauds  it  seems  to  have  been  a  general  rule,  that  no 
parol  evidence  could  be  admitted  to  controul  what  appeared  on  the  faca 
of  the  deed  or  will,  not  only  from  the  danger  of  perjury,  but  from  the 
presumption,  that  whatever  the  parties  had  at  the  time  in  contemplation 
was  all  reduced  into  writing,  the  last  solemn  act  of  the  testator  must  be 
taken  to  be  that  which  contained  his  intent,  and  his  whole  intent;  and 
BO  antecedent  act  can  be  considered  as  being  any  part  of  it. 

In  Ulrick  v.  Litchfield^  2  Atkins  373^  there  was  a  doubt  on  the  face 
of  the  will,  to  whom  the  testatrix  had  left  the  residue  of  her  property, 
and  there  was  a  repugnancy  in  the  words  of  the  will:  but  Lord  Hard- 
wicke  refused  to  admit  parol  evidence;  and  stated  that  there  were  only 
two  cases  in  which  it  ought  to  be  admitted,  either  to  ascertain  the  per- 
son where  there  are  two  of  the  same  name,  and  where  there  has  been  a 
mistake  in  a  Christian  or  surname,  or  in  the  case  of  a  resulting  trust;-— 
he  added,  the  case  before  him  was  not  one  of  a  resultinjg  trust,  but  one 
in  which  it  was  attempted  to  resort  to  parol  evidence,  to  explain  a  doubt 
on  the  face  of  the  will;  and  he  referred  to  the  case  of  Strode  v.  Russellf 
2  Vern.  621,  in  which  there  was  an  appeal  to  the  House  of  Lords.  And 
Mr.  Justice  Tracy,  who  assisted  Lord  Chancellor  Cowper  on  that  oc- 
casion, was  at  first  inclined  to  admit  evidence  to  explain:  but,  upon 
more  mature  consideration,  disavowed  his  first  opinion,  and  was  clear 
that  it  could  not  be  admitted  to  supply  the  words  of  a  will. 

Afterwards  in  Blinhornev,  Feast^  2  Ves.  Sen.  28,  Lord  Hardwicke, 
referring  to  the  case  of  Brown  v.  Selwyrty  which  had  recently  occurred 
in  the  House  of  Lords,  appeared  doubtful  as  to  the  propriety  of  receiv- 
ing parol  evidence,  even  to  that  point;  for  he  says,  << Since  the  case  of 
JBrown  v.  Selwyuy  where  the  Lords  rejected  parol  evidence,  I  have 
been  extremely  tender  of  admitting  it  in  questions  of  this  kind,  though 
I  never  doubted  it  where  it  was  to  ascertain  identity,  or  in  case  of  col- 
lateral satisfaction."  And  in  Nourse  v.  Finchj  \  Ves.  Jun.  344,  Mr. 
Justice  Bailer  says^  <<  In  a  case  of  ambiguitas  latens  parol  evidence 
may  be  admitted;  so  in  a  case  of  fraud,  perhaps  of  ignorance,  or  mis- 
take: but  it  does  not  follow,  that  it  ought  to  be  allowed  to  prove  the  in- 
tent of  any  written  paper,  for  that  ought  to  be  collected  from  the  paper 
itself.*' 

In  Lord  JValpole  v.  The  Earl  of  Choldmondeley,  7  T.  R.  138,  ar- 
gued in  a  bill  of  exceptions  from  the  Common  Pleas,  Hilary  Term, 
1797,  before  the  King's  Bench,  Lord  Kenyon  rejected  parol  evidence 
altogether,  on  the  ground  that  there  was  no  latent  ambiguity,  and  that, 
in  fact,  if  it  was  to  be  received,  it  would  raise  a  difficulty  which,  per- 
haps, did  not  exist  before.  In  that  case  a  will  made  in  1752  was  re- 
voked by  another  will  made  in  1756;  but  there  was  a  codicil  made  in 
1776,  which  recognized  the  will  of  1752,  and  appeared  to  revive  it. 
There  were  strong  circumstances  to  show,  that  the  deceased  did  not 
mean  to  recognize  the  will  of  1752,  but  that  of  1756:  but  there  being 
nothing  on  the  face  of  the  will  to  raise  a  doubt,  the  Court  rejected  parol 
testimony  altogether,  and  pronounced  for  the  will  of  1752. 

The  practice  in  our  Courts  has  been  in  conformity  with  the  doctrines 
which  result  from  these  authorities,  as  in  the  case  of  Lord  St,  Helen  v. 
The  Marchioness  of  Exeter^  Prerog.  June  27,  1805.  A  codicil  re- 
ferred to  a  will  of  the  10th  January,  1798;  no  such  will  was  found:  it 
was  held  that  there  were  latent  circumstances,  requiring  evidence  to 
explain  these,  and  therefore  evidence  was  admitted. 
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In  TVeacher  v.  Favellf  Prerog.  Feb.  Z^ih,  1804,  a  will,  dated  ia 
1790,  referred  to  a  fact  which  had  happened  subsequent  to  that  period. 
There  was  another  subsisting  will  dated  in  1793;  it  was  clear  the  first 
will  was  not  written  in  1790: — it  was  held  an  imperfect  paper,  and  eW* 
dence  was  therefore  admitted  to  ascertain  the  date. 

Upon  the  who^e,  the  preliminary  step  is  not  made  out;  the  Court  can-* 
not  be  satisfied  of  the  necessity  of  an  interposition:  but  even  if  this  point 
were  established,  it  would  be  a  most  dafigerous  precedent  to  admit  this 
allegation  which  has  for  its  object,  after  a  lapse  of  15  years,  to  supply 
an  omission,  which  may  have  been  made  by  Mr,  Kipling,  but  which 
can  now  be  rectified  by  his  evidence,  and  his  evidence  alone. 

Stoddart  and  JenneVy  for  Sir  James  PuUeney,  pursued  the  same  line 
of  argument  as  the  counsel  for  the  executor.  .Lord  CA^ney'^  case,  5 
Coke  68.  Buller's  Nisi  Prios  297.  Castledon  r., Turner,  3  Atkyns 
257.  Lowfield  v.  Stoneham,  (before  Chief  Justice  Lee.)  Cavev, 
Ho/ford,  2  Ves.  Jun.  604.  And  the  case  of  Sir  John  Chichester'a 
will,  Sandford  v.  Vaughan^  ante,  62.  ^ 

Swabey  and  Addams  iot  Mrs.  Fawcett. 

In  opposition  to  this  allegation,  two  questions  are  raised :—firs(^ 
whether  there  is  a  mistake,  such  as  it  is  proposed  to  rectify;  and  im« 
doubtediy,  if  there  is  not,  there  can  be  no  reason  for  the  interference  of 
the  Court:  but  we  apprehend  that  it  is  impossible  to  compare  these  in« 
structions  with  the  will  subsequently  executed,  and  not  to  see  that  the 
draftsman  has  omitted  that  very  cojitingency,  upon  which  the  interest 
of  Mrs.  Marlcham  and  her  children  is  directed  by  the  instructions  to 
vest;  that  being  that  after  the  death  of  the  survivor  of  her  father  and 
her  husband,  the  estates  shall  go  to  her  younger  children,  and  in  de- 
fault of  such  issue  to  Mrs.  Markham  and  her  children,  which  certainly 
is  not  to  be  found  in  the  will.  There  is  a  provision  for  all  other  eon* 
tingencies  but  that, — that  is,  the  will  does  not  provide  for  the  event  of 
her  Ladyship  dying  without  leaving  any  younger  child;  and  this  ia  the 
omission  we  ask  to  supply. 

We  ask  to  be  permitted  to  supply  this  by  evidence  which  is  instra- 
tnental  as  well  as  parol,  upon  the  ground  that  the  Court  has  not  at  pre* 
sent  before  it  by  the  instrument  which  has  been  proved  the  genuine  in- 
tention of  the  deceased,  for  that  does  not  contain  her  whole  and  com* 
plete  intention.  We  conceive,  also,  that  if  the  evidence  of  which  the 
allegation  appears  to  be  capable  shall  be  thought  sufficient  in  point  of 
fact,  that  clause  of  the  instructions  which  I  have  very  recently  read  in 
addition  to  the  will  may  be  admitted  to  probate,  without  producing  any 
contradiction  to  the  will,  es  it  at  present  stands;  as  also  without  the  vio« 
lation  of  any  principle  of  law  justly  applying  to  a  case  under  these  spe- 
cial  circumstances. 

This  necessarily  leads  to  the  second  consideration,  which  is,  whether 
assuming  that  there  is  that  omission  or  mistake  for  which  we  contend, 
and  which  it  is  proposed  to  rectify,  the  Court  has  the  power  to  rectify 
it; — for  it  has  been  argued,  that  the  Court  does  not  possess  that  power: 
without  wishing  at  all  to  deny  the  soundness  of  the  cases  cited  from  the 
books  of  another  profession,  we  resist  the  application  of  those  cases  to 
this  par tictdar  instance;  and  if  search  had  been  made  into  the  deci- 
sions of  the  Prerogative  Court,  it  would  have  been  found,  that  the 
s^me  principle  has  been  constantly  acted  upon,  and  as  scrupulously  ad«> 
hercd  to,  in  the  decisions  of  that  branch  of  jurisdiction  over  subjects  of 
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testamentary  law,  as  in  the  Court  of  Interpretation.  It  has  been  de- 
rived by  both  jurisdictions  from  one  and  the  same  source;  and  we  cite 
one  decision  to  this  effect,  viz.  the  case  of  Mrs.  Wenman.  200/.  was 
given  to  a  Mr.  Clark  to  transmit  to  Mr.  Wenman:  Mr.  Clark  was  about 
to  undergo  inoculation,  previous  to  which  he  made  his  will,  and  be- 
queathed this  200/.  to  Mr.  Wenman.  He  recovered,  and  did  not  alter 
his  will;  but  afterwards  he  gave  the  200/.  to  Mr.  Wenman, — afterwards 
died,  and  his  representatives  sued  for  the  200/.  under  Mr.  Clark's  will. 
It  was  resisted  on  the  ground  of  these  circumstances:  but  they  being 
all  circumstances  before  the  will,  and  being  adduced  merely  to  control 
the  construction  of  it  by  parol,  Sir  George  Hay  overruled  it  on  the  au- 
thority of  Seltryn  v,  Browriy  and  many  of  those  cases  which  have  been 
cited  fully  affirming  those  principles  which  equally  prevail  in  all  courts 
of  construction. 

But  we  are  now  before  a  court  of  probate,, of  which  I  apprehend  it 
18  the  peculiar  office  to  see  that  the  testamchttffy  paper  should  be  such 
as  the  testator  intends  to  take  effect;  for  though  no  form  is  necessary, 
provided  intention  be  expressed,  yet  intention  being  the  very  essence 
of  a  testamentary  disposition  cannot  be  dispensed  with.  Nor  is  the  in- 
tention only  necessary,  but  it  constitutes  and  makes  itself  the  will  in 
all  cases;  and  the  evidence  requisite  to  satisfy  a  court  of  probate  what 
a  testator  intends,  and  what  he  does  not  intend,  except  in  cases  of  nun- 
cupation, that  is,  as  applied  to  all  written  testaments,  is  not  to  be  re- 
duced to  certainty  by  any  particular  rules  Courts  can  lay  down.  It  will 
always  depend  upon  the  circumstances  of  each  particular  case,  on  which 
the  Court  will  exercise  a  full  discretion  as  to  their  result;  and  that  parol 
evidence  in  a  case  of  the  present  d^cription  is  admissible,  appears  to 
be  a  position  not  admitting  of  a  particle  of  doubt; — are  we  not  in  the 
daily  habit  of  admitting  it  to  prove  every  paper  of  a  testamentary  na- 
ture? at  the  same  time  we  know  it  is  a  general  rule  where  it  is  to  con- 
trol the  construction  of  what  appears  upon  the  face  of  a  will  or  deed, 
that  it  is  admitted  only  to  explain  an  uncertainty,  and  to  rebut  an  equi- 
ty before  a  court  of  equity;  but  in  a  court  of  probate  it  is  of  necessity 
more  liberally  indulged.  It  is  indeed  the  principal  evidence  on  which 
the  validity  of  testamentary  acts  can  be  decided.  When  a  paper  is 
once  established,  and  it  is  pronounced  to  be  what  it  purports,  Courts 
undoubtedly  entertain  a  great  deal  of  jealousy  in  suffering  a  party  to 
travel  out  of  the  paper  to  ascertain  a  different  sense  from  the  immediate 
purport  of  the  words,  and  then  to  enquire  what  is  the  meaning  of  the 
testator.  But  what  is  the  business  of  this  Court,  but  to  find  out  the 
will  of  the  testator,  and  whether  the  paper  propounded  as  such  is  his 
will? — how  otherwise  is  it  possible  for  the  Court  to  decide,  when  two 
papers  are  propounded  by  different  parties,  which  shall  be  received- 
it  could  not  go  on  without  proof  dehors  the  will  in  order  to  discover  to 
which  the  stamp  of  its  authority  is  to  be  given;  and  it  would  be  incon- 
sistent to  say  you  shall  not  in  such  cases  go  into  evidence  of  the  fairness 
of  the  transaction,  and  enquire  whether  you  have  the  whole  will  before 
you  or  not. 

It  has  been  admitted  that  where  there  is  force,  fraud,  or  incapacity, 
parol  evidence  may  be  admitted;  but  it  is  contended  that  it  cannot  be 
admitted  to  intrench  upon  a  regularly  executed  act,  because  a  Court  is 
to  decide  upon  intention,  and  wherever  there  is  eitlier  force,  fraud,  or 
imposition,  intention  is  wanted. 
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In  Hke  manner  where  there  is  a  will  which  has  been  altered  by 
change  of  circumstanoes,  as  by  marriage,  and  the  birth  of  a  child, — 
would  not  parol  be  admitted?  And  why  would  it  be  admitted  there^ 
Because  there  the  Court  decides  on  intention,  on  a  presumption  that  the 
intention  the  testator  once  entertained  had  become  altered.  It  may  also 
happen  that  you  have  a  later  executed  instrument,  and  an  instrument, 
of  an  earlier  date,  remaining  uncancelled;  and  there  have  been  cases 
where  by  parol  merely  the  testator  has  revived  the  one,  and  it  has  been 
on  that  evidence  pronounced  for  as  the  true  will  of  the  deceased;  that 
is  from  circumstances  dehors  the  wiDj  and  by  parol  merely.  And  as 
nothing  is  to  be  admitted  into  the  will  which  is  not  the  intention  of  the 
testator,  so  whatever  is  found  to  be  such  must  he  admitted:  and  there 
have  been  many  cases  decided  on  solemn  argument,  wherein  there  being 
instructions  or  written  proofs,  those  written  proofs  being  corroborated  by 
parol  testimony,  have  afiforded  ground  for  pronouncing  for  the  two  pa- 
pers together,  and  of  supplying  the  omissions  of  parties  as  well  as  of 
•  expunging  mistakes  in  written  instruments,  when  that  which  was  in- 
serted has  been  proved  not  to  accord  with  the  true  intent  of  the  tes- 
tator. 

In  the  case  of  Bridge  v.  Arnold  and  Cranke,  Prerog.  1775,  the 
words  which  were  expunged  had  been  inserted  by  error.  The  case 
was  of  this  description: — the  surplus  had  been  given  in  trust,  and  there 
had  been  incorporated  by  a  mistake  of  the  attorney  these  words,  <*  for 
the  benefit  of  the  trustee,"  or  rather,  1  believe  it  had  been  given  to  him 
for  his  own  use  and  benefit,  instead  of  <<  as  a  trustee;"  and  it  was  proved, 
the  testator  had  given  directions  to  insert  those  words  <<  as  a  trustee." 
It  was  contended  in  that  case,  that  parol  evidence  could  not  be  admitted 
against  what  appeared  to  have  been  the  words  of  the  testator:  but  the 
Court  said  it  was  manifestly  an  error,  and  that  the  testator  was  ignorant 
of  those  words  being  inserted,  and  therefore  they  could  not  bind;  and 
the  Court  directed  them  to  be  expunged,  and  as  my  note  says,  <<  follow- 
ing the  intention  of  the  deceased." 

Barton  v.  Bobins^{a)  which  afterwards  went  to  the  Delegates,  was 
the  case  of  an  insertion  by  fraud.     It  was  the  case  of  an  old  woman  who 

(b)  The  following  report  of  this  case,  as  far  as  relates  to  the  proceedings  in 
the  Prerogative  Court,  is  taken  from  a  MS.  in  the  handwriting  of  the  late  Dr. 
Swabey:--^ 

PREROGATIVE  COURT. 

r  rC  0     \yJ  '  Bartow  V.  Robixs, 

/  Dr*  Wynnt^ — ^Not  sufficient  evidence  to  support  the  will; — eye-sight  bad. 
Sarah  Barton  and  Moore  say  not  able  to  read.  In  point  of  law  a  will  of  a  blind 
person  not  good,  unless  all  read.  The  evidence  is— this  will  was  not  all  read. 
Sarah  Barton  says.  Can  you  read  it? 

Total  deficiency  of  proof  that  Robins  was  appointed  executor  and  residuary 
legatee.  Swinburne  on  Blindness.  DomaU  Law  in  Code,  6th  Book,  22  Tit.  8th 
Law.  Case  of  Moor  v.  Pain,  in  the  Delegates.  Blind  man*s  will  set  aside  for 
want  of  the  form  of  reading  over.  Robins  had  disobliged  her; — evidence  of  foor 
witnesses  as  to  that. 

CuHa^  (Sir  Gsorox  Hat.)  A  very  special  case; — ^had  very  little  doabt  if  it  had 
not  been  for  the  evidence  on  the  part  of  the  next  of  kin, — Moore,  Barton,  Beavan. 
Until  the  said  Robins  had  done  reading,  heard  nothing  of  an  executor* — ^Barton, 
and  other  legatees, — ^Mrs.  Beavan.  Will  begun,  not  finished ;— heard  nothing  but 
legacies.  If  they  had  not  proved  a  part  to  have  been  read,  it  would  have  been 
incumbent  on  Robins  to  have  proved  the  will  to  have  been  read  over.  Parmxnr 
€tcr  and  Butler,  or  Butler  v.  Farminster,  the  whole  will  set  ande,  ckiejly  because 
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had  nearly  lost  her  sight,  and  the  attorney  who  drew  the  will  had  in- 
serted the  residue  to  himself.  The  old  woman  had  some  suspicion; 
she  sent  for  the  attorney,  who  made  excuses  for  not  coming;  and  she 
never  could  obtain  the  will  from  him;  he  kept  it  back,  under  pretences 
of  different  kinds.  The  Court  had  no  doubt,  in  that  instance,  as  to  the 
receiving  parol  evidence;  and,  on  the  evidence  of  these  cirqumstances, 
ordered  the  clause  of  the  residue  to  be  struck  out.  These  are  cases  in 
which  clauses  were  expunged  on  parol  evidence  merely. 

The  case  of  Darner  v.  Pechell  and  others,  Prerog.  1778,  appears  to 
be  precisely  similar  to  the  present.  Mr.  Janssen  had  written  instruc- 
tions for  his  will,  which  he  had  given  in  his  own  handwriting  to  Mr. 
Robinson,  his  attorney,  in  which  there  was  a  clause  appointing  his 

Sounger  daughter  residuary  legatee.     Mr.  Janssen  put  this  at  the  top: 
fr.  Robinson  intending  to  put  it  at  the  bottom,  in  his  hurry  he  passed 

iAe  deceased  being  a  paralytic,  and  not  able  to  read  it  9ver,  the  contents  were  not 
known  by  the  deceased  or  proved  to  be  read  over,  and  the  writer  was  the  residuary 
legatee.  The  ancient  law,  that  the  writer  shall  have  no  legacy  not  received  here 
It  IS  true:  but  then  there  must  be  an  evidence  that  the  contents  are  known.  My 
opinion  is,  that  the  part  not  proved  to  have  been  read  over  will  be  void.  A  blind 
man's  will  established  upon  a  proof  that  he  knew  the  contents  of  the  Will,  though 
Dot  read  over  before  the  witnesses.  I  must  look  on  the  deceased  as  a  person 
blind: — incumbent  upon  Robins  to  show  he  was  executor  or  residaarv  legatee. 
Samuel  Webb^That  deceased  said  to  Robins  she  desired  to  have  a  nandsome 
funeral,  but  a  single  witness.  Gaby  says, — ^The  deceased  said  you  will  do  the 
best  you  can.  What  are  the  collateral  circumstances^  That  he  should  have  a 
benefit? — nothing  more  unlikely;— not  a  tittle  of  evidence  that  she  ever  designed 
any  favour  to  Robins,  he  being  a  stranger,  an  attorney,  and  nothing  to  show  intention 
to  benefit  him.  Why  did  not  Robins  go  on  the  30th?— -the  father  went;— not  a  word 
said  by  the  father  about  his  son  being  executor,  or  having  the  residue.  A  moidore 
given  to  Robins; — it  is  a  material  circumstance,  I  can  easily  account  why  Robins 
should  decline  the  moidore;  but  cannot  why  the  deceased  should  press  him  three 
times,  had  she  known  or  intended  him  to  be  her  residuary  legatee.  In  point  of 
law,  the  writer,  who  is  benefited,  must  show  that  the  contents  were  known,  Ko 
proof  but  Webb; — ^that  only  as  to  executor;— it  would  have  done  if  he  had  not 
the  residue.  Pronounce  for  so  much  of  the  will  as  does  not  benefit  the  writer.^ 
Exfiunge  the  residue.  Revoke  the  probate,  and  decree  administration  with  will 
annexed  to  the  next  of  kin.  No  costs,  i  put  il  for  deject  of  evidence.  There 
are  suspicious  circumstances  in  the  case.  ^ 

The  decree  from  the  minutes, — ^Pronounced  for  the  force  and  validity  of  so 
much  of  the  will  as  relates  to  all  the  legacies  bequeathed  in  the  will,  except  the  le- 
legacy  of  the  residue  to  Henry  Robins,  the  writer  of  the  said  will,  and  the  appointing 
of  him  as  an  executor ;  and  did  also  pronounce  for  that  part  desiring  Mr.  Robins 
to  take  care  of  the  funeral;  but  did  pronounce  against  the  force  and  validity  of  so 
much  of  the  said  will  as  bequeathed  the  residue  to  the  said  Henry  Robins  and 
appointed  him  executor,  and  revoked  the  probate  heretofore  granted  of  the  said 
will,  and  decreed  the  said  deceased  to  have  died  intestate  as  to  the  residue  of  her 
personal  estate;  and  decreed  letters  of  administration  with  so  much  of  the  said 
will  as  \b  pronounced  for  only,  omitting  from  the  words  "  all  the  rest,  residue, 
and  remainder,"  in  the  seventh  line,  to  be  computed  from  the  bottom  of  the  said 
will,  to  the  words  "fully  executed'*  in  the  fourth  line,  to  be  computed  from  the 
bottom  of  the  said  will,  to  be  granted  to  Mary  Barton,  Holman's  client,  the  cousin- 
german  and  next  of  kin  of  the  deceased. 

From  this  sentence  an  appeal  was  interposed  to  the  High  Court  of  Delegates, 
which  on  the  18th  Nov.  1769,  affirmed  the  sentence  of  the  Prerog^ative  Court, 
and  condemned  the  appellant  in  costs.  The  Judt^es  present  were  Mr.  Baron 
Smythe,*  Mr.  Justice  Aston,  Dr.  Ducarel,  and  Dr.  Bever. 

« 

*  Mr.  Baron  Smythe  it  styled  in  the  Court  Book  of  the  Delegates,  the  Honourable  and 
Reverend  Sir  Sidney  Stafford  Smythe,  Knight,  one  of  the  Barons  of  his  Hajesty's  Court 
of  Exchequer. 
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it  over,  and  omitted  it  altogether.  Mr.  Janssen,  after  inspecting  the 
draft  drawa  out  by  Mr.  Robinson,  returned  it  to  be  engrossed,  which 
was  done  accordingly,  and  he  afterwards  executed  it.  The  executor  was 
called  upon  to  take  probate  of  the  instructions  as  part  of  the  will,  and 
Doctor  Calvert  pronounced  for  them  as  such.  The  cause  was  appealed 
to  the  Court  of  Delegates,(a}  who  thought  the  mode  in  which  the  sen- 
tence was  given,  including  as  it  did  the  whole  of  the  instructions,  was 
not  correct,  but  declared  for  the  clause  appointing  the  daughter  residu- 
ary legatee,  together  with  the  executed  will,  as  containing  together  the 
last  will  of  the  deceased. 

There  is  a  case  very  similar  to  that  which  is  much  more  recent,  ia 
this  Court,  of  Gerrard  v.  Gerrard^  Prerog.  1789,  by  her  guardian.  It 
is  the  case  of  a  will  of  a  Dr.  Gerrard.  A  caveat  had  been  eiitered  by 
Mrs.  Gerrard  on'  behalf  of  the  daughter,  not  as  opposing  the  will,  but 
submitting  to  the  judgment  of  the  Court  whether  certain  words  ought 
not  to  be  introduced  into  the  will  on  evidence  of  the  intention  of  the 
deceased.  The  facts  of  the  case  were,  that  Dr.  Gerrard  died,  leaving 
his  widow  and  a  daughter.  That  in  June,  1787,  he  had  written  instruc- 
tions for  his  will,  and  delivered  them  to  Mr.  Morrell,  an  attorney,  of 
Oxford;  and  that,  towards  the  latter  end  of  the  month,  he  had  written 
to  Mr.  Morrell,  desiring  him  to  insert  his  wife  as  residuary  legatee:— 
the  term  he  used  in  his  letter  was,  '^my  dear  wife;"  and  it  not  being 
recollected,  at  that  time,  by  Mr.  Morrell,  what  was  her  Christian  name, 
a  blank  was  left  for  it  in  the  will.  The  testator  altered  the  draft  in 
some  trifling  particulars,  and  then  transcribed  it,  but  still  he  omitted  to 
insert  the  name  of  his  w^fa;  and  having  transcribed  it,  he  afterwards 
executed  it  Two  witnesses  were  examined.  Mr.  Morrell  deposed 
that  he  knew  the  handwriting  of  the  testator,  and  he  proved  the  in- 
structions and  the  letter  from  which  he  drew  the  draft; — that  he  be- 
lieved that  he  meant  to  make  his  wife  executrix,  and  to  give  her  the 
residue  of  his  property  that  he  had;  and  that  he  apprehended  it  must 
have  been  a  mistake,  and  that  the  omission  arose  from  his  not  observing 
the  blank.  It  was  also  proved  that  the  testator  had  subsequently  stated  that 
he  had  left  his  wife  executrix  and  residuary  legatee.  The  Court  8;tid  it 
was  impossible  to  prove  any  thing  more  clearly;  and  that  as  to  its  being 
said  that  if  a  man  does  not  take  sufficient  care,  he  must  abide  by  the  conse- 

(flf)  I  am  indebted  for  the  following  epitome  of  this  case  to  an  advocate  of  great 
experience  in  the  Ecclesiastical  Courts,  from  whom  I  have  derived  much  infor- 
mation and  advice  in  the  compilation  of  these  Reports. 

Delegates,  14  Feb.  1783,  Mr.  Justice  Willea^  Mr.  Baron  Eyre,  Mr,  Justice 
Ndrea,  and  Dr.  Mac>nm. 

BLACKWOOD  v.  DAMER, 

M.  Janssen  wrote  with  his  own  hand  instructions  for  a  will,  in  which  he  left  the 
residuum  to  his  youngest  daughter,  since  married  to  the  Honourable  Lionel  Damer. 
The  attorney,  m  writing  over  the  will,  omitted  the  residuary  clause;  some  other 
variations  were  made;  the  draft  was  read  over  to  the  testator,  and  left  in  his  cus- 
tody two  days:  the  will  wasexecuted  in  due  form,  contained  legacies  to  the  exe- 
cutors. The  testator  always  afterwards  expressed  himself  as  having  left  the 
residuum  to  his  youngest  daughter.  The  attorney  deposed,  that  it  was  merely 
an  omission :  the  other  variations  he  supposed  he  had  received  verbal  instructions 
to  make. 

The  Court  below  had  pronounced  for  the  instnictions  as  part  of  the  will. 

The  Delegates  decreed  that  the  residuary  clause  should  stand  as  part  of  the 
will,  but  no  other  part  of  the  instructions. 
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quenceSy  the  Court  did  not  agree  to  that  The  case  of  Mr.  Janssen^s  will 
was  theo  cited;  and  it  was  said  that  in  point  of  principle  the  cases  were  the 
same,  but  in  point  of  evidence,  clearjy  they  were  not;  and  I  think  upon 
the  letter,  or  one  part  of  the  instructions  not  having  been  propounded,  it 
was  said  that  the  Court  could^not  pronounce  for  papers  not  propounded. 
But  there  have  been  cases  of  that  sort:— there  was  one  case  before  Sir 
Oeorge  Hay,  where  he  pronounced  for  a  paper,  althuugh  it  had  not 
been  propounded,  and  the  Court,  in  this  instance,  under  the  authority 
of  the  case  before  determined  by  Sir  George  Hay,  declared  for  the  vali- 
dity of  a  paper  which  had  not  been  propounded. 

There  are  other  cases  injhe  recollection  of  the  Court:  that  of  Micklin 
V.  Franklin,  Prerog.  1789,  where  the  testator  had  executed  a  codicil, 
merely  intending  to  revoke  a  single  legacy  which  appeared  to  be  written 
from  inadvertency  only  on  a  wrong  ^ill,  which  his  codicil  purported  to 
revive.  On  evidence  as  t6  the  circumstances  being  gone  into,  and  the 
Court  being  satisfied  it  was  from  error,  and  not  with  an  intention  to  re- 
voke that  will,  the-Court  pronounced  for  the  codicil;  and  the  will  of 
1786  was  received,  directly  against  the  contents  of  the  codicil  of  1789, 
which  was  an  executed  instrument. 

The  case  cited  of  Lord  Saint  Helens  v.  the  Marchioness  of  Exeter  {a) 

(fl)  PREROGATIVE  COURT  OF  CANTERBURY. 
Lord  ST.  HELENS  v.  The  Marchioness  of  EXEtER. 

Sib  John  Nichoxl. 

An  executed  will  and  two  codicils  of  the  Marquis  of  Exeter  are  propounded. 
The  will  is  dated  on  the  13th  December,  1800; — the  first  codicil  on  the  l!»t  De- 
cember, 1802; — the  second  codicil  on  the  13th  November,  1803. 

The  execution  of  these  instruments  is  fully  proved.  The  question  arises  upon 
the  -first  codicil,  which  is  all  in  the  hand-writing  of  the  testator,  and  begins-— 
**  This  is  a  codicil  to  my  last  will  and  testament,  of  the  10^^  January,  1798 ;  and 
I  do  hereby  ratify  and  confirm  my  said  will."  On  the  part  of  the  executors  it  is 
alleged,  that  at  the  time  of  the  execution  of  the  codicil  the  deceased  was  at 
Burghley,  and  copied  this  from  a  form  which  he  had  procured  from  his  solicitor, 
and  inadvertently  copied  the  date  from  a  former  will,  which  it  is  presumed  has 
been  destroyed,  as  it  cannot  be  found.  But  the  question  is,^whether,  being  re- 
cited as  a  codicil  to  the  will  of  1798,  the  Court  can  pronounce  it  a  codicil  to  the 
will  of  1800,  and  can  receive  evidence  to  show,  in  contradiction  to  the  terms  of 
the  paper  itself,  that  it  was  of  a  different  date. 

Undoubtedly  this  Court  has  the  power,  in  some  cases,  of  admitting  parol  evi- 
dence to  prove  intention.  The  rule  laid  down  by  Lord  Bacon  in  his  twenty-third 
Maxim  is,"Ambiguicas  verborum  latens,  verificationc  suppietur;  nam  quod  ex 
facto  oritur  ambiguum  verificatione  facti  tollitur."  In  Bacon's  Abridgment,  (p. 
653)  the  case  is  put  of  a  father  having  two  sons,  John  and  Thomas,  the  former  of 
-whom  had  died  long  before  the  making  of  the  will,  a  fact  well  known  to  the  fa- 
ther ;  and  in  the  will  he  left  a  legacy  to  ♦*  John,"  the  deceased  son,  instead  of  to 
Thomas,  the  living  one ;  and  evidence  was  allowed  to  be  gone  into  to  rectify  this 
mistake.  It  is  true  that  in  this  case,  a  will  bearing  date  January  1798  had  been 
made:  but  he  afterwards  married,  and  in  1800  made  another  will,  and  in  1802  a 
codicil  to  that  will.  The  will  of  1800  is  found  duly  executed,  and  carefully  pi  e« 
served  sealed  up,  with  this  codicil  also.  The  will  of  1798  cannot  be  found,  and 
is  to  be  presumed  to  have  been  destroyed  by  the  deceased.  What  is  to  become 
of  the  codicil  of  1802  }  It  is  recited  to  be  a  codicil  to  the  will  of  1798  ;  and  con- 
firms that  from  which  the  deceased  had  manifestly  departed,  by  making  another 
will: — these,  surely,  are  latent  ambiguities  which  may  let  in  evidence  to  show  in- 
tention. The  evidence  shows  that  he  could  not  mean  to  revive  the  will  of  1798; 
-—it  appears  that  he  clearly  looked  on  the  codicil  of  1802  as  that  which  should 
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was  one  of  the  same  description.  That  was  a  mistake  as  to  the  draft 
of  a  codicil,  which  stated  itself  to  be  a  codicil  to  the  will  of  1798,  though 
intended  by  the  testator  to  apply  to  a  later  will.  I  believe  the  former 
will  no  longer  subsisted:  there  could  be  no  doubt  of  the  facts;  they  were 
facts  which  could  be  only  supplied,  and  were  supplied  only  by  the  testi- 
mony of  Mr.  FoulkeSy  his  Lordship^s  solicitor,  who  was  very  much  in 
his  confidence.  These  cases  are  sufficient  to  show  that  this  Court,  as  a 
Court  of  Probate,  is  not  bound  to  grant  probate  of  every  paper  signed 
and  attested  without  admitting  parol  testimony,  as  to  the  fact  whieh 
always  refers  10  the  intention  of  the  deceased,  as  well  as  whether  there 
is  a  fair  execution  by  the  deceased,  or  whether  there  may  have  been 
error  or  fraud . 

There  is  very  little  distinction  in  principle  between  the  allegatioQ 
which  was  admitted  in  Janssen  r.  Pechellj  and  that  now  ofifered  for 
your  consideration;  the  prayer  undoubtedly' is  not  extended; — I  do  not 
know  that  it  was  in  the  other  case, — I  believe  it  was  not.  The  citation 
was  there  to  call  upon  the  executors,  to  take  probate  of  the  will  with 
the  instructions:  the  Court  pronounced  only  for  the  residuary  clause  in 
the  instructions.  Our  citation  asks  for  probate  of  the  will,  together  with 
the  residuary  clause  in  the  instructions.  Undoubtedly  we  cannot  go 
beyond  that,  but  we  are  not  obliged  to  go  to  that  extent;  and  we  prob- 
ably shall  ask  the  Court  if  we  are  urged  to  give  our  proof  to  pronounce 
for  this  in  the  manner  I  have  before  adverted  to,  and  which  will  not  in- 
terfere with  the  executed  will,  except  so  far  as  to  supply  that  which  we 
contend  is  wholly  omitted.  We  consider  that  executed  will  as  contain- 
ing provisions  for  other  contingencies,  but  not  as  embracing  this. 

This  insertion  undoubtedly  would  not  at  all  interfere  with  the  power 
this  Lady  enjoyed  of  disposing  of  her  residue  by  will  as  a  femme  coverte; 
she  must  comply  with  the  power  given  to  her,  and  she  must  comply 
precisely.  But  we  submit  she  will  be  found  to  have  so  complied  by  as 
many  instruments  as  she  shall  have  made,  if  they  are  deeds  or  wills,  in 
the  presence  of  a  certain  number  of  witnesses;  her  power  of  testecy 
then  is  not  restricted.  But  it  has  been  said  there  is  an  obstacle  not  at 
all  to  be  got  over  in  the  case,  for  there  is  in  the  will  a  clause  of  revoca- 
tion. It  will  be  sufficient  to  reply,  that  in  Mr.  Janssen's  will  there  was 
a  clause  of  revocation,  and  that  can  operate  only  so  far  as  it  was  intended 
to  revoke,  and  no  further.     The  instructions,  very  fortunately  in  this 

operate.  Foulkes,  who  is  principally  benefited,  appears  to  have  been  a  person 
much  in  his  favour : — annuities  are  given  which  the  codicil  recites,  that  Sims  was 
in  the  habit  of  paying  in  his  life. 

He  sent  to  bis  steward  to  send  this  codicil  to  him  in  London,  and  therefore  he 
could  not  consider  it  as  done  away  by  the  destruction  of  his  will ;  and  having  the 
copy  of  a  codicil  from  his  attorney,  in  which  the  recital  was  from  a  will  of  179S, 
it  was  a  natural  ground  for  the  mistake. 

It  is  said  that  in  the  case  of  Lord  Cholmondeley  v,  Walpole,  (7  Term  Rep, 
749.)  the  Court  of  Common  Pleas  refused  parol  evidence  to  explain  intention,  and 
that  this  was  affirmed  by  the  King's  Bench.  But  in  that  case  there  was  no  error 
on  the  face  of  the  paper;  there  was  a  perfect  will  remaining,  and  a  codicil  re- 
ferring to  that  will.     The  evidence  would  have  gone  to  establish  another  will. 

Here  the  case  is  very  different;  the  will  to  which  the  codicil  refers  does  riot 
exist,  and  the  subsequent  marriage  made  it  highly  proper  that  there  should  be 
another  will.  Having  endorsed  tliis  a  codicil  to  his  ivill;  having  sent  for  it  about 
two  months  before  his  death,  and  kept  it  with  his  will;  I  think  there  is  just  and 
legal  ground  for  the  Court  to  presume,  that  he  intended  it  for  a  codicil  to  the  wfll 
ui  1800,  and  to  pronounce  for  it. 
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case^  appear  to  have  received  the  solemnity  of  an  act  of  execution,  as 
iveii  as  the  will,  which  is  a  strong  part  of  the  case,  because  we  ask  no- 
thing to  be  taken  in  connexion  with  the  will  except  what  arises  upon 
the  face  of  those  executed  instructions;  and  it  may  be  here  remarked, 
that  the  authority  cited  from  Swinburn  appeared  a  special  authority  for 
one  act  only,  and  not  to  apply  to  an  authority  so  large  as  that  of  Lady 
Bath. 

It  is  said  that,  considering  the  different  occasions  on  which  these  fair 
copies  were  before  her  ladyship,  and  that  she  made  some  alterations  in 
the  residuary  clause  after  those  fair  copies  had  been  communicated  to 
her,  she  must  have  perceived  this,  and  that  having  perceived  it,  and 
having  executed  the  will,  she  must  be  considered  as  having  adopted  it 
in  the  state  in  which  it  stands: — we  argue  from  the  very  tenor  of  those 
alterations  made,  that  she  meant  not  to  restrain,  but  to  enlarge,  the  be- 
neficial interest  which  she  had  originally  intended,  to  Mrs.  Markham, 
and  her  family,  by  her  instructions,  and  that  she  never  varied  from 
those  instructions,  except  with  an  intention  to  increase  it;  and  as  to  sup- 
pose that  she  might  overlook  it,  I  think  that  is  not  going  a  great  way, 
when  my  learned  friends  and  ourselves  find  no  little  difficulty,  compar- 
ing the  one  instrument  with  the  other,  in  saying,  what  has  been  pro- 
vided for  and  what  has  not.  With  respect  to  the  draft  being  extended 
from  the  instructions,  as  it  is  contended  to  be  in  legal  form,  all  these 
long  additions  and  amplifications  being  added,  as  to  the  distinctions  be- 
tween different  children,  in  whom  property  was  to  vest,  at  twenty-one, 
or  marriage,  or  in  case  of  survivorship,  have  led,  most  probably,  to  this 
omission,  and  that  her  Ladyship  should  not  perceive,  when  Mr.  Kip- 
ling did  not  perceive  the  omission  of  this  particular  clause,  is  not  that 
at  which  this  Court  would  express  any  very  great  surprise. 

It  has  been  said  the  Court  ought  to  lean,  since  the  statute  of  Distribu- 
tions, in  favour  of  the. husband,  in  cases  of  this  kind:  that  is  an  obser- 
Tation,  I  think,  of  no  very  great  weight;  for  the  Court  will  have  no 
leaning  but  that  of  the  law,  and  the  leaning  of  the  law  is  to  follow  the 
intention  of  the  party.  That  it  was  not  the  intention  of  Lady  Bath  to 
give  her  husband  more  than  a  life  interest  is  clear  and  manifest  upon  the 
will  itself:  there  is  no  occasion  to  travel  out  of  the  instrument  to  discover 
that;  for  the  very  last  clause  she  has  added  shows  it.  Supposing  Mrs. 
Markham  to  die  without  leaving  any  issue  whatever,  she  then  inserts 
an  only  child  of  her  own,  whether  son  or  daughter;  the  insertion  seems 
merely  to  exclude  (if  there  should  be  such  a  child)  the  brothers  and  sis- 
ters of  Mrs.  Markham;  but  if  there  shall  be  no  such  child,  she  then 
gives  that  interest  which  Mrs.  Markham  and  her  family  would  have  to 
the  brothers  and  sisters  of  Mrs*  Markham;  and  the  very  postponing  the 
interest  of  an  only  child  to  the  event  of  this  Lady  dying  without  leav- 
ing any  issue  appears  to  me  to  create  an  inference  too  strong  to  fail  of  its 
effect  as  to  the  intention  of  this  lady,  and  to  show  that  her  intention  of 
leaving  this  property  to  Mrs.  Markham  applied  equally  to  that  event 
which  has  taken  place,  she  using  the  term  <<  younger  children"  only  in 
that  part  of  her  instructions,  because  no  eldest  whatever  had  ever  been 
mentioned;  and  it  appearing  from  the  whole  tenor  of  that  instrument, 
that  an  eldest  was  not  at  that  time  at  all  in  her  contemplation,  the  tes- 
tatrix knowing,  or  at  least  thinking,  that  an  elder  child  would  be  amply 
provided  for  by  other  means. 

We  trusty  upon  the  whole,  on  the  authority  of  Janssen  v.  Darner, 
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Gerrard  v.  Gerrard^  and  the  several  other  cases  wherein  it  has  appear- 
ed that  the  Court  has  exercised  the  power,  not  only  of  supplying  faets, 
but  of  remedying  the  mistakes  as  well  as  the  frauds  of  parties,  that  we 
are  entitled  to  ask  the  admission  of  this  allegation^ 

Judgment. 

Sir  John  Nicholl. 

The  question  in  this  case  arises  upon  the  will  of  the  deceased  Lady 
Bath,  who  died  in  1S08.     The  will  is  dated  on  the  5th  of  November, 
1794,  and  the  codicil  on  the  25th  of  August,  1805*    Probate  of  the  will 
and  codicil  was  taken  out  by  the  executors  named  in  the  will.     That  is 
called  in,  nearly  twelve  months  afterwards;  and  the  executors  are  cited 
to  take  a  new  probate  of  the  will  and  codicil,  and  of  some  executed  in- 
structions, as  together  containing  the  will  of  the  deceased.     The  cir- 
cumstances of  the  case  are  very  fully  stated  in  the  allegation,  which  has 
been  given  in.     That  allegation  states,  first,  that  Lady  Bath  died  on  the 
14th  of  July,  180S,  leaving  behind  her  Sir  James  Pulteney,  her  lawful 
husband,  but  no  issue.   Secondly,  That  articles  of  agreement  were  enter- 
ed into  in  contemplation  of  a  marriage  between  Lady  Bath  and  Sir  James 
Pulteney,  whereby  all  the  real  and  personal  estates  belonging  to  Lady 
Bath,  except  as  therein  mentioned,  were  agreed  to  be  conveyed,  assign- 
ed, surrendered,  and  transferred,  to  certain  trustees  who  should  make 
such  grants,  assignments,  and  so  on,  as  Lady  Bath  should  from  time  to 
time  after  the  solemnization  of  the  marriage  direct  by  deed  or  will,  ex- 
ecuted by  her,  and  attested  by  three  or  more  witnesses.    Thirdly,  That 
while  these  articles  were  in  preparation,  and  before  the  execution  of 
them,  Lady  Bath  gave  verbal  directions  to  John  Kipling,  Elsq.  of  the 
six  clerk's  oflBce,  who  acted  as  her  legal  adviser,  to  prepare  a  new  will 
for  her.    It  appears  that  she  had  executed  one  previous  to  the  marriage: 
but  she  gave  directions  for  aiiother  which  she  intended  to  execute  soon 
after  the  solemnization  of  the  intended  marriage.  That  pursuant  to  these 
directions  Mr.  Kipling  did  prepare  an  instrument  in  the  nature  of  heads 
or  instructions  for  a  will  which  was  delivered  to  Lady  Bath  a  short  time 
Ijefore  the  marriage,  the  marriage  taking  place  upon  the  24th  of  July, 
1794.     Fourthly,  That  Mr.  Kipling  afterwards  attended  Lady  Bath 
several  times  to  adjust  the  instructions;  and  after  the  same  had  been  ad- 
justed, they  were  fair  copied  by  order  of  Mr.  Kipling,  it  being  thought 
expedient  that  they  should  be  executed  by  Lady  Bath,  in  consequence 
of  her  being  on  the  eve  of  departure  for  Scotland,  to  remain  for  some 
months  immediately  after  her  marriage,  and  before  a  will  or  testamen- 
tary appointment  could  conveniently  be  extended  in  legal  form,  pur* 
suant  to  such  instructions.     That  upon  the  last  sheet  of  the  fair  copy 
Mr.  Kipling  caused  a  memorandum  to  be  written  in  the  words  follow- 
ing: <^  The  above  instructions  contained  in  this  and  the  preceding  sheets 
have  been  given  by  me  to  John  Kipling,  Esq.,  in  order  to  enable  him 
to  prepare  my  will  or  testamentary  appointment  in  nature  of  a  will:  but 
as  it  cannot  conveniently  be  prepared  and  executed  before  my  leaving 
London,  I  do  therefore  publish  and  declare  this  paper  writing,  contained 
in  six  sheets,  as  and  for  my  last  will  and  testament,  or  testamentary  ap- 
pointment, in  the  nature  of  n  will,  pursuant  to  and  in  execution  of  a 
power  reserved  to  me  by  my  marriage  articles,  and  of  all  other  powers  in 
me  vested,  or  enabling  me  in  that  behalf;  and  direct  that  it  shall  have 
the  same  force  and  effect  as  if  a  will  had  been  executed  pursuant  to  these 
instructions. '^ 
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The  articles  go  on  to  plead  ''  that  soon  afterwards  these  instructions  so 
prepared  were  delivered  to  Lady  Bath.  Fifthly,  That  Lady  Bath  kept 
the  instructions  under  consideration  for  several  days,  and  ill  her  own 
hand  made  several  alterations  therein.  That  on  her  way  to  Scotland 
she  paid  a  visit  at  Stokesley,  in  the  County  of  York,  the  residence  of 
Mrs.  Elizabeth  Evelyn  Pawcett,  then  Markham;  and  while  there  on 
or  about  the  3d  day  of  August,  1704,  signed,  sealed,  published  and  de- 
clared, the  said  instructions  as  her  last  will  and  testament,  or  testamen* 
tary  appointment,  and  the  execution  was  attested  by  three  witnesses.'' 
£So  that  this  instrument  is  attested  in  the  manner  required  by  the  pow* 
cr.  If  there  were  any  defect  in  that  respect,  of  course  it  would  be  fatal: 
but  it  was  executed  according  to  the  power.] 

The  sixth  article  refers  to  these  instructions. 

The  seventh  then  goes  on  to  plead  <<  that  Lady  Bath,  after  having 
executed  the  said  instructions  for  her  will,  transmitted  the  same  to  Mr. 
Kipling,  accompanied  by  a  letter,  as  follows: — 

"Sir,  Stokesleyf  4th  August j  1794. 

1  send  you  by  this  day's  mail  coach  the  instructions  for  mj  wilL 
—I  have  been  very  unwell,  which  has  prevented  my  returning  them 
80oner«  I  hope  you  will  receive  them  before  you  have  sent  off  the  will 
itself,  as  you  will  perceive  I  have  made  a  very  material  alteration  in  the 
last  foU0|  which  of  course  must  be  made  also  in  the  will. 
I  am,  Sir, 

Your  obedient  humble  servant, 

Pulteney  Bath. 
JP.  <y.  I  beg  you  to  direct  your  answer  to  Edinburgh.'' 

Tlie  article  goes  on  to  allege  <<  that  the  two  lines  87  and  28,  from  the 
lop  of  the  sixth  sheet,  were  obliterated  and  struck  through  in  the  man* 
oer  they  now  appear  prior  to  the  execution  of  the  instrument,"  [that 
being  the  alteration  alluded  to  in  the  letter,  which  was  only  interposing 
eertain  persons  between  Mrs.  Markham's  issue,  and  her  brothers  and 
sisters,  and  therefore  not  material  to  the  present  consideration,  except 
for  the  purpose  of  showing  that  the  testatrix  had  paid  particular  atten- 
tion to  her  disposition  of  this  residue.]  Eighthly,  That  Mr.  Kipling 
having  received  directions  from  Lady  Bath  to  cause  these  instructions 
for  her  will  to  be  extended  in  proper  legal  form,  and  being  himself 
much  engaged  by  other  business,  applied  to  the  late  Mr.  Holiday,  a 
conveyancer  of  eminence,  in  order  to  recommend  him  some  proper 
person  to  frame  a  will  for  Lady  Bath,  in  conformity  to  the  instructions 
which'  had  been  so  executed;  and  he  accordingly  recommended  his 
draftsman,  Mr.  Christopher  Wightman,  to  whom  some  time  in  the 
month  of  August,  1794,  Mr.  Kipling  delivered  the  instructions  in  order 
to  prepare  a  will  in  strict  conformity  thereto.  Ninthly,  That  Mr. 
Wightnuin  did  prepare  a  draft,  and  delivered  it  to  Mr.  Kipling  for  his 
perusal*  .  That  the  draft  was  inspected  by  Mr.  Kipling;  but  the  differ- 
ence between  the  draft  and  the  instructions  escaped  his  observation; 
and  he  eaused  two  fair  copies  thereof  to  be  made  for  execution  which 
were  delivered  or  transmitted  to  Lady  Bath, 

[The  draft  of  the  will  is  brou^^ht  before  the  Court,  and  it  af^ars 
to  have  undergone  a  very  careful  revision;  there  are  alterations  in  vari- 
ous parts,  and  particularly  in  this,  which  I  should  apprehend  to  be  ia 
the  handwriting  of  Mr.  Kipling  himself.] 

Vol.  I.  57 
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The  tenth  article  is  important  ''That  after  the  two  fair  copies  of 
the  draft  of  the  will  had  been  received  by  Lady  Bath,  she  directed  aa 
alteration  to  be  made  by  extending  the  bequest  of  the  residue  of  her 
personal  estate  for  the  benefit  of  Mrs.  Fawcett,  then  Markham,  and  her 
issue,  to  take  efiect  as  well  in  the  event  of  there  being  only  one  daugh^ 
ter,  and  no  other  child  of  her,  the  testatrix,  as  in  the  event  expressed  ia 
the  instructions  of  there  being  one  only  son;  and  further  to  bequeath 
the  said  residuary  personal  estate  in  default  of  issue  of  the  said  Eliza- 
beth Evelyn  Fawcett,  then  M arkbam,  to  an  only  child  of  her  the  said 
testatrix,  whether  son  or  daughter,  in  preference  to  the  brothers  and 
sisters  of  the  said  Elizabeth  Evelyn  Fawcett;  but  did  not  discover  the 
omission  and  difierence  between  the  said  fair  copies,  and  her  original 
instructions  so  executed  by  her.  That  the  alterations  so  directed  by 
the  testatrix  were  accordingly  made  in  the  residuary  bequest,  by  Mr. 
Wightman,  or  his  clerk,  which  rendered  it  necessary  to  take  away 
some  sheets  of  the  two  fair  copies  and  to  substitute  others. 

Sleventhly,  That  after  the  fair  copies  had  been  altered,  they  were 
executed  by  Lady  Bath,  on  the  5th  of  November,  1794,  and  attested  by 
three  witnesses. 

Twelfthly,  That  the  parts  were  sealed  up  in  envelopes,  one  de> 
livered  to  Mr.  Kipling,  and  the  other  to  Lady  Bath.'^  ' 

Here  are  then  fresh  instructions  given  by  the  deceased  herself,  found- 
ed upon  a  consideration  and  an  accurate  observation  of  this  draft  of  the 
will  itself,  and  especially  referring  to  the  disposal  of  the  residue.  It  is 
said  that  the  fresh  instructions  were  given  as  well  in  the  event  of  there 
being  only  one  daughter,  and  no  other  child  of  her  the  testatrix,  as  in 
the  event  expressed  in  the  said  instructions  of  there  being  only  one 
son.  Now  I  see  nothing  in  these  instructions  as  to  the  event  of  there 
being  only  one  son.  Nothing  of  the  sort  is  here  introduced,  and  there* 
fore  there  must  have  been  some  previous  instructions  given  in  some 
way  or  other  as  to  this  event,  for  it  does  not  form  a  part  of  these  in- 
structions; and  if  the  Court  pronounces  for  these  instructions  in  eon- 
junction  with  the  other,  it  pronounces  for  them  without  those  inter- 
vening instructions,  which  may  have  very  materially  varied  the  former 
instructions. 

The  thirteenth  article  refers  to  the  will  in  the  registry  of  this  Conrt 
on  which  probate  was  taken,  being  the  part  which  remained  in  the 
custody  of  Lady  Bath. 

The  fourteenth  pleads,  <Mhat  when  Lady  Bath  executed  the  will, 
she  apprehended  it  was  in  conformity  to  her  instructions,  except  as  she 
had  directed  the  residuary  clause  to  be  altered,  and  that  neither  Mr. 
Kipling  nor  Mr.  Wightman  had  ever  received  any  instructions  whatso- 
ever, different  from  or  other  than  the  executed  instructions:''  [but  of 
that  I  must  observe,  the  Court  can  only  be  furnished  with  the  parol 
evidence  of  these  persons,  speaking  to  what  passed  fifteen  years  before 
they  can  be  examined.  Yet  it  is  quite  clear  that  there  were  some  in- 
termediate instructions.] 

The  fifteenth  pleads,  <<  that  no  omission  in  the  will,  or  difference  be- 
tween the  will  and  the  instructions  from  which  it  was  drawn  (other  than 
the  alterations  specified  in  the  tenth  article,)  was  discovered  during  the 
lifetime  of  Lady  Bath:  but  since  her  death  it  has  been  found  that  the 
clause  inserted  in  the  said  will  for  disposing  of  the  residue  of  her  per- 
sonal estate,  in  the  event  which  has  happened  of  her  dying  without 
leaving  any  issue,  differs  fromi  and  is  not  coextensive  with^  the  clause 
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in  the  instructions  applying  to  the  said  residuary  bequest  in  the  same 
event,  inasmuch  as  by  the  will  Lady  Bath,  after  the  death  of  her  father 
and  her  husband,  and  of  the  suryivor  of  them,  directed  her  trustees 
thereinbefore  mentioned*  to  apply  the  residue  and  interest  for  the  sepa- 
rate use  of  Mrs.  Fawcett,  and  for  the  use  and  benefit  of  her  issue,  in  the 
case  only  of  the  testatrix  baring  one  child  living  at  the  time  of  her  own 
decease:  whereas  by  the  instructions  she  ordered  and  intended  her  trus- 
tees, after  the  death  of  her  father  and  husband,  to  apply  the  interest  of 
her  residue  to  the  separate  use  of  the  said  Mrs.  Fawcett  for  life,  and  af- 
ter her  death,  to  hftr  children  and  grandchildren,  as  she^  the  said  Mrs. 
Fawcett  should  appoint,  in  the  case  of  the  default  of  younger  children 
of  the  testatrix;  meaning  thereby,  whether  such  default  oF  younger  chil- 
dren arose  from  a  total  failure  of  issue  of  the  said  testatrix,  or  by  her 
leaving  an  only  child:"  [now  to  this  part,  pleading  her  intention  and 
meaning,  parol  evidence  alone  can  be  introduced,] — <<  That  such  differ- 
ence arose  solely  through  the  inadvertency  of  Mr.  Wightman,  the 
draftsman  employed  to  prepare  the  same,  and  from  Mr.  Kipling  hav« 
ing  relied  too  much  on  the  accuracy  of  such  draftsman,  and  not  having 
taken  sufficient  time  to  peruse  and  consider  the  said  draft,  as  compared 
with  the  said  heads  or  instructions." 

<<The  sixteenth  article  pleads,  that  en  the  22d  of  August,  1808,  pro- 
bate of  the  will  and  codicil,  but  without  the  instructions,  was  granted 
to  Sir  Thomas  Jones,  and  Christopher  Codrington,  Esq.,  two  of  the  ex- 
ecutors named,  a  power  being  reserved  of  making  the  like  grant  to  Mr. 
Kipling.   The  seventeenth.  That  the  will  and  instructions  are  now  pro^ 

Sounded  as  containing  together  the  true  last  will  and  testament  of  Lady 
(ath.  The  eighteenth,  That  Lady  Bath  had  through  life  the  most  un- 
bounded affection  for  Mrs.  Fawcett,  formerly  Markham,  who  was  her 
cousin;  that  her  attachment  continued  equally  strong  after  Mrs.  Faw- 
cett's  marriage  with  her  present  husband,  as  it  had  been  while  she  was 
the  wife  of  the  Reverend  George  Markham;  and  such  her  affection  and 
friendship  continued  till  the  day  of  the  death  of  Lady  Bath,  who  fre- 
quently spoke  of  Mrs.  Fawcett  and  other  children  as  being  the  princi- 
pal objects  of  her  testamentary  bounty." 

This  is  the  substance  of  the  allegation  which  is  offered  to  the  Court; 
and  the  application  certainly  does  seem,  in  its  first  complexion,  to  be 
one  of  rather  an  alarming  sort.  Here  is  a  will  regularly  executed  in 
the  most  formal  way,  in  duplicate,  by  a  person  in  good  health  and  of 
perfect  capacity,  proceeding  with  great  deliberation,  paying  great  atten- 
tion to  the  instrument  itself,  eleven  years  afterwards  executing  a  codi- 
cil, and  not  dying  till  fourteen  years  after  the  will  is  made;-^yet,  upon 
ar»  alleged  variation  between  the  instructions  and  the  executed  instrument, 
and  upon  an  averment,  which  is  to  be  supported  by  parol  evidence  alone 
taken  fifteen  years  after  the  transaction,  suggesting  that  such  variation 
was  not  made  by  any  directions  received  from  the  deceased,  nor  with 
her  privity  or  knowledge,  but  through  mere  error  and  oversight  of  the 
drawer,  and  of  the  confidential  solicitor,  and  of  the  testatrix  herself,— 
is  the  Court  to  be  called  upon  to  pronounce  for  the  instructions  as  a  part 
of  the  will.  This,  I  say,  is  alarming,  because  certainly  it  would  be 
dangerous  to  open  the  door  to  parol  evidence  in  order  to  establish  such 
a  case.  If,  however,  the  law  does  warrant  and  enjoin  it,  the  Court  has 
only  to  obey. 
Many  authorities  have  been  referred  to  by  the  counsel  on  both  sides, 
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and  many  eases  have  been  quoted;  and  the  present  qnestioo,  being  one 
of  very  great  magnitude  in  respect  of  property,  has  been  very  elabor- 
ately argued.  It  may  not  be  necessary  for  the  Court  to  restate  many  of 
those  cases.  It  v/ill  be  sufficient  to  extract  the  leading  principles  apply-* 
ing  to  this  consideration. 

I  apprehend  it  is  a  general  leading  principlci  that,  when  an  inslro- 
ment  nas  been  executed  by  a  competent  person,  you  must  presume  that 
the  person  so  executing  it  knew  the  contents,  and  the  effect  of  the  in- 
strument; and  that  he  intended  to  give  that  effect  to  it.  In  order  to  de- 
cide, in  general  cases,  vfh^t  is  the  effect  and  constrcction  of  an  instru- 
inent,  you  can  only  look  to  the  contents  of  the  instrument  itself.  If  the 
contents  be  doubtful,  you  may  receive^extrinsic  evidence  for  the  pur- 
pose of  explaining  and  construing  an  instrumsnt;  but  I  shall  not  now 
enter  into  the  distinction  between  ambiguitas  latens  and  ambiguitas  pa- 
tens. But  if  a  will  speaks  clear  of  all  doubt,  no  parol  evidence  eao  be 
admitted  to  construe  it 

Another  principle  equally  clear,  and  which  may  be  eomprehended 
partly  in  the  former,  is  that  a  person  by  executing  a  will  supersedes  the 
instructions  and  the  draft  of  that  will.  The  will  itself  so  declares;  it 
states  itself  to  be.the  last  will  and  testament;  and  the  testatrix  has  stated 
that  she  revokes  all  other  wills;  therefore,  prima  facie  where  any  dif- 
ference exists  between  the  instructions  or  draft  and  the  executed  will, 
you  must  adhere  to  the  last  instrument,  the  will;  and  it  most  be  pre* 
sumed,  that  the  deceased  has  either  expressly  directed,  or  at  least  adept* 
ed  and  allowed,  such  alteration. 

The  Courts  have  only  deviated  from  those  presumptions  where  some 
ambiguity  arises  upon  the  executed  instrument.  There  exists  no  very 
material  distinction  in  principle  between  the  Court  of  probate  and 
Courts  of  construction,  so  far  as  respects  the  present  point. 

In  the  case  of  Matthews  v.  fVamer,  this  Court  did  in  the  first  in* 
stance  refuse  to  admit  extrinsic  evidence;  and  in  that  it  was  confirmed 
by  the  Court  of  Delegates,  both  Courts  holding,  that  upon  the  face  of 
the  testamentary  paper  the  instrument  was  perfect  and  complete;  that 
there  was  no  ambiguity;  and  therefore  evidence  that  the  testator  did  not 
intend  it  to  be  his  will  could  not  be  received.  But  the  instrument  in 
that  case,  though  signed  by  the  testator  declaring  it  to  be  his  will,  was 
described  at  the  head  of  it  as  *^  a  plan  of  a  will;''  and  was  also  indorsed 
Plan  of  a  Will: — it  was  also  written  on  a  piece  of  office  paper,  which 
was  ruled  over  with  red  lines;  and  the  Court  of  review,  being  of  opinion 
that  it  was  a  case  in  which  there  was  an  ambiguity,  namely,  whether  the 
instrument  had  been  executed  by  the  deceased  as  a  will,  or  merely  au* 
thenticated  as  instructions  from  which  a  will  should  be  prepared,  did 
admit  extrinsic  evidence;  and  the  decision  of  the  courts  below  was  re* 
versed,  it  appearing  by  such  evidence  that  the  deceased  bad  no  idea 
several  years  afterwards  that  it  would  operate  as  his  will. 

In  the  case  of  Lord  Cholmondeley  v.  Lord  Walpole^  the  codicil  ex- 
pressly referred  to  a  will  by  date.  The  deceased  had  executed  a  subse- 
quent will,  and  a  doubt  was  suggested  to  which  of  the  two  wills  the  tes* 
tator  meant  to  refer:  but  the  Court  of  Eing^s  Bench  was  of  opinion  that 
there  was  no  ambiguity,  and  rejected  parol  evidence- 
In  the  case  of  Lord  St.  Helens  v.  the  Marchioness  of  Exeter,  the 
codicil  referred  to  a  will  not  existing;  therefore  there  was  an  ambiguity, 
and  parol  evidence  was  admitted  in  that  case* 
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I  must  here  obsenrei  that  in  the  Court  of  probate  there  must  be  some 
ambiguity  not  upon  the  construction  but  upon  the  factum  of  the  instru- 
ments—not whether  a  particular  clause  will  have  a  particular  effect,  but 
whether  the  deceased  meant  that  particular  clause  to  be  part  of  the  in- 
strument;— whether  the  codicil  was  meant  to  republish  a  former  or  a 
subsequent  will; — whether  the  residuary  clause  was  fraudulently  intro- 
duced without  the  knowledge  of  the  testator,  (for  fraud  of  course  would 
go  to  the  foundation  of  the  will;)-~whether  the  residuary  clause  was  ac- 
cidentally omitted  as  in  the  ease  of  Janasen  v.  Darner; — whether  an 
instrument  be  subscribed  in  order  to  authenticate  it  as  memoranda  for  a 
future  will,  or  to  execute  it  as  a  final  will,  as  in  Mathews  v.  Warner; 
these  are  all  questions  of  ambiguity  upon  the  factum  t>f  the  instrument* 
But  where  an  instrument  has  been  subscribed  by  a  person  of  full  testa- 
mentary capacity,  the  instrument  carefully  read  over  by  that  person, 
and  repeatedly  considered,  and  where  no  ambiguity  whatever  appears 
upon  the  face  of  the  instrument,  it  must  be  eonsidered  whether  in  any 
case  of  that  description  the  Court  has  admitted  parol  evidence;  and  if  it 
have,  whether  it  was  not  under  circumstances  establishing^  the  error  clear 
of  all  doubt 

In  this  case  it  is  not  suggested  that  there  is  any  ambiguity  in  the  exe- 
cuted will;  and  what  the  exact  clause  is  which  has  been  dtnitted  has  not, 
I  think,  been  very  clearly  pointed  out  to  the  Court:  but  it  is  proposed 
that  almost  the  wnole  of  the  residuary  clause,  as  it  stands  in  the  instruc- 
tions, should  be  taken  as  a  part  of  the  will.  The  residuary  clause  in  the 
will  is  to  this  effect:— After  the  death  of  the  deceased's  father  and  hu8« 
band,  the  testatrix  gives  the  residue  of  her  fortune  to  her  daughters  and 
younger  sona;  and  if  there  shall  be  an  eldest  or  only  son,  and  but  one 
such  daughter  or  younger  son,  then  she  gives  the  whole  to  that  daugh- 
ter or  younger  son.  The  time  of  payment  is  then  provided  for,— the 
period  of  vested  interest  is  provided  for, — the  maintenance  and  educa- 
tion of  younger  children  are  all  provided  for;  and  she  goes  on  then  to  state 
what  shall  be  done  if  she  has  but  oae^  child,  and  this  is  the  stringent 
part  of  the  residuary  clause.  <<  In  case  she  shall  have  but  one  child 
living  at  the  time  of  her  decease,  be  the  same  a  son  or  a  daughter,  or  in 
case  she  shall  have  two  or  more  sons  and  no  daughter  or  daughters  Jiv- 
ing at  the  time  of  her  decease,  and  all  of  them  but  one  shall  depart  this 
life  under-the  age  of  twenty-one  years;  or  in  ease  she  shall  have  two  or 
more  daughters,  and  no  son  or  sons  living  at  the  time  of  her  decease, 
and  all  of  them  but  one  shall  depart  this  life  under  the  age  of  twenty- 
ooe-years,  and  withou^having  been  married;  or  in  case  she  shall  have 
both  sons  and  daughttas^  i^d  all  but  one  being  a  son  riiall  die  under 
twenty-one  years,  or  being  a  daughter  shall  die  under  that  age  and  un- 
married, then  she  leaves  the  residue  to  Mrs.  Markham  and  her  children; 
and  if  Mrs.  Markham  has  no  issue,  or  her  issue  die  before  their  having 
acquired  a  vested  interest,  then  the  property  is  left  to  the  testatrix'^s 
only  son  or  her  only  daughter:  but  if  they  shall  have  died,  and  Mrs. 
Markham  also  shall  have  died  without  any  issue,  then  it  is  bequeathed 
over  to  the  brothers  or  sisters  of  Mrs.  Markham  and  their  executors." 

Now  upon  the  executed  instrument  itself  it  is  not  contended  that 
there  is  any  ambiguity  in  respect  of  its  effect.  If  there  be  any  ambigui- 
ty upon  the  executed  instrument,  the  Court  of  construction  is  the  pro* 
per  tribunal  to  decide  upon  that  ambiguity,  and  to  admit  or  reject  parol 
evidence  for  the  purpose  of  explaining  it:  for  that  Court  has  quite  as  ex- 
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tensive  powers  as  this  Court  to  receive  evidence  to  explain  whatever  if 
ambiguous  upon  the  face  of  the  will  itself, — But  it  has  been  contended, 
and  so  the  ease  is  put,  that  an  ambiguity  is  raised  by  looking  at  and 
comparing  the  instructions  given  for  this  will  with  the  will  itself:  and 
the  instructions  which  are  referred  to  are  in  these  terms, — After  giving 
it  to  her  father  and  her  husband,  then  after  the  death  of  the  husband, 
''then  to  assign  and  transfer  the  principal  and  all  accumulation  of  inte* 
rest  among  her  younger  children  equally  to  sons  at  twenty-one,  and  to 
daughters  at  twenty-one  or  marriage;  and  in  default  of  such  issue,  that 
is,  in  default  of  younger  children  or  daughters,  to  apply  the  interest  to 
the  separate  use  of  the  said  Elizabeth  Evelyn  Markham,  for  her  life, 
and  after  her  death,  to  her  children:  and  in  default  of  such  issue  to  the 
surviving  brothers  and  sisters  of  Mrs.  Markham;"  between  which 
clauses  there  is  a  subsequent  interposition  of  the  only  son  of  the  deceas- 
ed. Now  the  ambiguity,  if  any,  is  an  ambiguity  in  these  instructions; 
there  might  be  some  doubt  whether  they  are  not  precisely  the  same.  It 
has  been  contended  by  the  counsel,  who  oppose  this  allegation,  that  they 
are  precisely  the  same;  and  the  Court  must  presume  that  Mr.  Wight- 
man  in  drawing  the  will  from  these  instructions,  and  Mr.  Kipling  in 
perusing  this  will  as  drawn  from  these  instructions,  and  the  deceased  in 
perusing  and  executing  the  will  as  prepared  from  these  instructions,  did 
understand  them  to  be  precisely  the  same.  I,  however,  incline  to  think 
there  is  a  variation  between  them,  because  the  instructions  would  seem, 
upon  the  more  literal  interpretation  of  them,  to  convey  the  residue  to 
Mrs.  Fawcett,  in  case  there  were  no  children  at  all,  for  it  is  given  to 
her  provided  there  are  no  younger  children;  and  if  there  are  no  children 
at  all,  there  are  no  younger  children:  whereas  in  the  will  it  is  given  in 
the  event  of  there  being  one  son,  and  her  dying  and  leaving  one  son, 
and  so  on:  but  if  there  is  an  ambiguity  at  all,  it  is  in  the  instructions,  for 
they  have  been  obliged  to  plead  in  the  tenth  article,  that  thereby  she 
meant  and  intended  to  give  this  residue  to  Mrs.  Fawcett  and  her  family, 
in  the  event  of  there  being  no  younger  children,  whether  that  arose 
from  there  being  no  children  at  all,  or  from  her  leaving  only  one  child. 
But  the  matter  does  not  rest  here;  for  it  is  pleaded  in  the  tenth  article 
that  *^  after  giving  these  instructions,  and  the  instrument  being  prepared, 
the  drafts  were  sent  to  Lady  Bath,  and  she  directed  an  alteration  by  ex- 
tending the  bequest  of  the  reifidue  of  her  personal  estate  to  br  for  the 
benefit  of  the  said  Elizabeth  Evelyn  Fawcett  and  her  issue,  to  take  ef- 
fect as  well  in  the  event  of  there  being  only  one  daughter  and  no  other 
child  of  her  the  testatrix,  as  in  the  event  expressed  in-  the  said  instruc- 
tions of 'there  being  one  only  son;  and  further  to^equeath  the  said  resi- 
duary personal  estate,  in  default  of  issue  of  the  said  Elizabeth  Evelyn 
Fawcett,  to  an  only  child  of  her  the  said  testatrix,  whether  son  or  daugh- 
ter, in  preference  to  the  brothers  and  sisters  of  the  said  Elizabeth  Evelyn 
Fawcett.^'  Why  then  it  is  quite  clear  from  this  account  that  supposing 
there  was  any  difierence  in  the  residuary  clause  between  the  will  and 
the  executed  instructions,  yet  that  after  the  residuary  clause  had  been 
prepared,  the  matter  had  been  reviewed  and  reconsidered  by  her,  and 
those  very  directions  for  the  preparation  of  the  resi«luary  clause  had  been 
extended,  and  changed  and  altered  by  her;  that  subsequently  to  the  be- 
quest of  the  residue  in  default  of  Mrs.  Fawcett's  issue  to  her  brothers 
and  sisters,  she  had  substituted  an  only  son  of  her  own;  and  had  gone 
further^  and  introduced  an  only  daughter  of  her  own^  provided  she  left 
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no  other  child;  and  that  then  she  went  on  to  proTide  for  ttie  case  of  her 
dying  without  issue,  and  Mrs.  Markham  dying  without  issue;  so  that 
the  whole  of  this  was  revised  and  reconsideredi  and  new-moulded  by 
her  after  the  draft  of  this  will  had  been  submitted  to  her  consideration. 

Now  various  conjectures  may  be  formed  in  respect  to  the  subject: 
perhaps  the  probability  is  that  it  was  a  matter  of  oversight  by  the  testa- 
trix  herself,  and  Mr.  Wightman,  and  Mr.  Kipling.  But  can  the  Court 
in  a  case  of  this  description  decide  upon  probability  and  conjecture  as  to 
what  was  the  intention  of  the  testatrix,  when  it  appears  most  clearly  that 
she  had  the  whole  matter  submitted  to  her  own  consideration,  and  gave 
these  additional  instructions  ?  If  there  was  any  variation,  what  is  the 
Court  to  presume  ?  The  Court  can  only  safely  presume,  and  can  only 
safely  allow  it  to  be  asserted,  that  this,  variation  was  a  variation  adopted . 
by  the  deceased,  or  directed  by  her,  or  at  least  approved  by  her;  it  could 
not  aaftly  permit  it  to  be  asserted  that  the  whole  of  this  was  contrary 
to  the  intentions  of  the  deceased,  and  was  all  a  complete  oversight. on 
her  part,  unless  on  circumstances  amounting  to  the  most  clear  demonstra-* 
tion  that  such  were  not  the  real  intentions  of  the  deceased ;  and  that  it 
happened  either  by  some  fraud  practised  upon  her,  or  by  some  manifest 
omission  on  the  part  of  the  persons -with  whom  she  advised. 

Among  the  cases  which  have  been  quoted,  that  which  appears  to 
come  nearest  the  present  case  Is  certainly  that  of  Damer  v.  Janssen;  for 
the  other  cases  have  been  very  satisfactorily  distinguished  from  the  pre- 
sent by  the  learned  gentlemen  whom  I  have  just  heard.  Iif  the  case  of 
Bridge  v.  ^rnoldj  where  a  part  was  expunged,  that  appears  to  have 
been  on  the  ground  of  insanity,  or  the  want  of  satisfactory  proof  of  in- 
structions given  by  a  testator  having  capacity.  Barton  v.  Bpbins  was 
a  case  of  fraud.  The  case  of  Micklem  v.  Franklin  was  upon  the  con- 
structive revival  of  a  former  wilL  The  other  case.  I  would  also  shortly 
notice  is  Oerrard  v.  Gerrard;  there  the  will  had  an  ambiguity  upon 
the  face  of  it:  the  words  of  the  will  were,  '^  1  appoint  A^r  executrix  and 
residuary  legatee.'^  No  name  appeared  to  which  the  pronoun  <<her" 
referred:  but,  by  admitting  the  instructions  and  receiving  parol  evidence, 
it  was  clear,  the  words,  <*  my  dear  wife,^'  had  been  omitted  in  writing 
over  the  will,  and  therefore  parol  evidence  was  admitted  to  explain  the 
ambiguity  in  the  will  itself.  But  the  case  of  Damer  v.  Janssen  is  prin- 
cipally relied  upon  to  lay  a  ground  for  the  admission  of  the  present  al- 
legation; and  it  is  for  the  Court  to  consider  whether  it  goes  tlie  whole 
length;  and  that  cannot  be  considered  without  stating  that  case  pretty 
much  at  large. 

[  The  Judge  then  stated  circumstantially  the  allegation  in  the  ease 
of  Damer  y,  Janssen."] 

This  is  the  case  of  Damer  v.  Janssen^  in  which  the  parties  were  al- 
lowed to  go  into  proof  by  this  Court,  arvd  the  superior  Court,  the  Court 
of  Delegates.  In  that  case  there  was  shown  a  clear  manifest  omission 
of  one  entire  important  clause,  and  in  respect  to  the  construction  of 
which  there  was  not  the  slightest  ambiguity  whatever.  Even  upon  the 
face  of  the  instrument  there  did  appear  something  of  an  ambiguity  with 
respect  to  the  contents,  for  there  was  a  total  omission  of  any  disposal  of 
the  residue— and  a  total  omission  of  a  provision  for  one  of  the  deceased's 
daughters.  It  should  seem,  therefore,  from  the  paper  itself,  that  some- 
thing had  been  omitted:  but  still  more  was  there  an  appearance  of  an 
omission  when  the  paper  was  compared  with  the  former  executed  will; 
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because  in  the  former  executed  will  there  was  a  residuary  clause^  and 
that  residuary  clause  was  in  favour  of  this  omitted  daughter: — again, 
the  omission  yet  more  strongly  appeared,  by  comparing  the  will  with 
the  instructions  for  the  will,  which  were  found  in  the  escritoire  of  the 
deceased,  inasmuch  as  there  was  in  those  instructions  this  residuary 
clause  in  favour  of  the  youngest  daughter;  and  it  was  not  ticked  off  in 
the  same  manner  as  the  other  legacies  were,  when  the  draft  was  copied: 
therefore,  taking  those  papers  together,  there  was  a  strong  appearance 
of  some  omission,  as  well  as  some  ambiguity,  upon  the  face  of  the  will 
itself. 

In  the  next  place  the  proof  did  not  depend  upon  mere  parol,  bnt 
primarily  on  a  paper,  namely,  the  instructions,  written  by  the  deceased 
himself.  There  was  no  doubt  what  he  intended  by  that  paper:  but  the 
intention  of  the  deceased  in  respect  of  the  disposition  was  further  sup- 
ported by  circumstances  establishing  the  facts  beyond  all  possibility  of 
doubt,  namely,  that  the  eldest  daughter  had  been  provided  for;  that 
there  was  a  former  will  leaving  the  residue  to  the  youngest  daughter; 
that  there  were  instructions  to  the  same  purport/these  instructions  con- 
taining the  residuary  clause,  but  not  in  the  usuar^lace;  that  all  Xhe  le- 
gacies were  ticked  ofiT,  but  the  reisidue  wa%  not.  There  was  .also  a 
probability,  from  the  deceased  being  in  haste  and  ill  health,  and  the  pa- 
per being  merely  sent  to  him,  when  trusting  to  what  was  done  by  hi9 
confidential  solicitor,  the  omission  might  have  escaped  his  nofice;  the 
declaration^  of  Mr.  Robson,  the  solicitor,  rectntifacio  to  his  partner 
Mr.  Scrase,  and  the  declarations  of  the  deceased  himself  at  Bath  to  Mr. 
Scrase  confirmed  the  whole,  and  presented  such  a  body  of  evidence, 
that  the  Court  might  perhaps  safely  under  the  circumstances  of  that 
case  admit  the  extrinsic  evidence. 

There  is  also  another  important  distinction,  that  between  the  giving 
of  the  instructions  to  Mr.  Robson  and  the  execution  of  the  will  by  the 
deceased,  there  were  not  any  intermediate  instructions  whatever  given 
by  him  by  which  he  could  have  directed  this  omission  of  the  residuary 
clause.  And  yet,  as  I  have  always  understood,  notwithstanding  all 
these  circifmstances,  there  was  considerable  hesitation' entertained  in  the 
first  instance,  as  to  the  decision  upon  the  point,  and  whether  the  Court 
could  admit  evidence  of  such  an  averment  against  the  execution  of  the 
formal  instrument;  the  presumption  of  law  being  so  strong,  as  has  been 
already  stated,  that  where  a  person  in  full  possession  of  capacity  so- 
lemnly and  formally  executes  an  instrument,  he  must  be  presumed, 
and  must  be  taken,  to  know  the  contents  and  effect  of  that  instrument 
The  Court  in  that  case  did  admit  evidence.  It  is  the  only  case  which 
has  happened  in  this  Court  with  which  I  am  acquainted,  that  at  all  ap- 
proaches the  present;  and  the  Court  is  to  consider  whether  it  comes  up 
to  it. 

Now  in  the  case  I  am  here  called  upon  to  consider,  the  very  instruc- 
tions which  are  attempted  to  be  introduced  are  in  themselves  in  some 
degree  ambiguous.  The  instrument  which  is  executed  does  not  appear 
to  be  ambiguous.  And  what  the  Court  also  relies  upon  as  distinguish- 
ing the  one  case  from  the  other  is,  that  between  the  giving  of  these  in- 
structions and  the  execution  of  the  will  here  are  fresh  instructions  giv- 
en, and  here  is  a  draft  of  the  will  submitted  repeatedly  to  the  deceased, 
and  the  deceased^s  attention  is  very  fully  drawn  to  this  part  of  the  will. 
She  considers  it  and  reconsiders  it,  and  directs  respecting  it  over  and 
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orer  and  over  again;  nayi  at  the  very  time  of  the  execution  of  the.will^ 
here  is  in  the  residuary  clause  itself  an  interlineation  made  in  respect  of 
the  contingencies  upon  which  Mrs.  Fawcett  was  to  take  the  residue; 
that  interlineation  is  made  both  in  the  will  and  the  duplicate  by  Mr. 
Kipling  himself;  and  is  noticed  by  the  deceased  herself^  for  tlie  deceased 
herself  applies  her  initials  to  it. 

How  then  is  it  possible  that  the  Court  can,  with  any  degree  of  safe- 
ty,  admit  parol  evidencei  to  show  that  this  variation  which  had  taken 
place  between  the  instructions  and  the  will,  supposing  any  variation  to 
exist  (for  I  am  taking  the  argument  in  that  shape)  was  not  directed  by 
the  deceased,  or  if  she  did  not  direct  it,  that  she  did  not  understand  and 
approve  it;  yet  all  this  is  to  be  established  by  the  recollection  of  Mr* 
Kipling  to  be  examined  15  years  afterwards.  Supposing  that  the  pre- 
cedent of  Darner  v.  Janssen  did  lay  a  foundation  for  the  Court  to  ad« 
mit  proof  for  the  purpose  of  supplying  a  clear  omission  by  oversight; 
yet  the  circumstances  by  which  that  omission  was  to  be  established,  are 
flo  very  different  in  their  nature  and  quality  from  the  present,  that  it 
does  not  form  a  sufficient  precedent  £ven  that  case  was  considered  to 
have  gone  to  the  utmost  length  to  which  the  Court  could  go,  with  any 
degree  of  security;  and  this  Court  cannot  presume  to  extend  it:  if  it  is 
to  be  extended,  that  must  be  left  to  the  greater  authority  and  wisdom  of 
m  superior  tribunal.  It  is  much  safer  for  this  Court,  consisting  of  a  sin- 
gle individual,  and  acting  with  all  due  humility,  and  diffidence,  to  ad* 
here  to  the  plain  broad  landmarks  of  the  law:  it  rarely  happens  that  a 
general  rule  of  law  is  broken  in  upon  for  the  relief  of  a  particular  case, 
that  that  breach  of  the  general  rule  is  not  found  to  be  afterwards  at* 
tended  with  infinite  mischief. ,  Here  is  a  will  most  carefully  prepared, 
most  formally  executed,  not  only  by  a  capable,  but  by  a  very  attentive 
testatrix;  her  attention  specially  directed  to  this  clause,  over  and  over 
again;  and  the  Court  must  presume,  I  think,  that  the  effect  which  this 
clause  will  have,  was  that  effect  which  the  deceased  intended  it  should 
have,— or  at  least,  that  proof  to  the  contrary  cannot  safely  be  admitted; 
I  cannot  find  a  sufficient  precedent  for  the  admission  of  parol  evidence, 
under  such  circumstances;  and  I  think  its  admission  would  introduce  a 
most  alarming  insecurity  in  the  testamentary  disposition  of  all  personal 
property.  Upon  these  grounds,  and  sincerely  hopine  that  this  case 
may  be  submitted  to  the  decision  of  a  superior  tribunal,  (which  probably 
it  will  from  its  great  importance,)  I  shall  in  the  first  instance  think  it 
my  duty  to  reject  the  allegation. 

HIGH  COURT  OF  DELEGATES. 

FAWCETT  T.  JONES,  CODRINGTON,  and  PULTENEY.— p.  490. 

(Jtn  Jippealfrom  the  Prerogative  Court  qf  Canterbury.) 

JirooEs'  Dblegates.— Mr.  Justice  Lawreneej  Mr.  Justice  Le  Blane, 
Mr.  Baron  fVood^  Dr.  Jlrnold,  Dr.  Ogilvie,  Dr.  Edwards,  and  Dr. 
Bodson. 

Bbforb  the  Court  proceeded  to  bear  the  argument  in  the  grievance^ 
Vol.  I-  58 
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the  three  following  articles  were  tendered  as  additional  to  the  allegation 
rejected  by  the  Court  below. 

First,  Whereas,  in  the  tenih  article  of  the  allegation  given  in  behalf 
of  the  said  Elizabeth  Evelyn  Fawcett  (formerly  Markham)  i»  alleged 
and  pleaded,  *^  That  after  the  two  fair  copies  of  the  draft  oi  the  will  had 
been  received  by  the  Lady  Bath,  she  directed  an  alteration  to  be  made, 
by  extending  the  bequest  of  the  residue  of  her  personal  estate  to  and 
for  the  benefit  of  the  said  Elizabeth  Evelyn  Fawcett,  and  her  issue,  ta 
take  effect,  as  well  in  the  event  of  there  being  one  only  daughter,  and 
no  other  child  of  the  said  testatrix,  as  in  the  event  expressed  in  the  in- 
structions of  there  being  only  one  son:''  and  further,  <^  to  bequeath  the 
said  residuary  personal  estate,  in  default  of  issue  of  the  said  Eliaubeth 
Evelyn  Fawcett,  to  an  only  child  of  her,  the  said  testatrix,  whether  soa 
or  daughter,  in  preference  to  the  brothers  and  sisters  of  the  said  Eliza- 
beth Fawcett.  Now  the  party  proponent  doth  allege  that  the  same  was 
pleaded  through  error  and  misinformation,  at  the  time,  for  after  two  fair 
copies  of  the  draft  of  the  will  had  been  made  for  execution  (as  pleaded 
in  the  ninth  article^)  the  same  were  forwarded  by  John  Kipling,  or  by 
his  clerk,  to  Lady  fiath,  at  the  Countess  of  Ancram's  at  Lewbattle 
Abbey,  near  Edinburgh,  where  she  was  expected  to  be,  but  she  had  lo 
fact  quitted  that  place  before  the  packet  containing  the  two  copies  of  the 
will  arrived;  and  such  packet  remained  with  Lady  Ancram  unopened^ 
until  sent  for  by  the  deceased. 

Secondly,  That  on  the  20th  Sept  1794,  John  Kipling  being  at  Over- 
stone,  in  Northamptonshire,  received  a  letter  from  Lady  Bath,  dated 
from  Wansford,  20th  Sept.,  1794,  requesting  him  to  meet  her  at  Nortb- 
ampton,'  on  the  evening  of  that  day,  on  business.  That  John  Kip- 
ling accordingly  went  to  Northampton,  on  the  evening  of  the  20th  Sept; 
at  which  time,  or  on  the  next  morning,  Lady  Bath  gave  him  verbal  in- 
structions and  directions  to  make  an  alteration  in  her  will,  being  one  of 
the  alterations  pleaded  and  set  forth  in  the  ienth  article;  and  then  he 
wrote,  in  pencil,  a  memorandum  in  his  pocket-book  in  the  words  fol- 
lowing, viz.  "  Will  to  be  altered  eldest  son  and  her  brothers  and 
lister;  and  the  party  alleges  that  the  deceased  had  not,  at  that  time, 
nor  did  she  oversee,  the  draft  of  her  will,  and  she  had  not  then  receiv- 
ed the  fair  copies  of  the  draft  forwarded  to  her  for  execution.  That 
she  directed  John  Kipling  at  this  interview,  to  write  to  the  Countess  of 
Ancram  to  send  him  the  parcel  in  which  the  said  copies  were  enclosed; 
and  the  parcel  was  accordingly  returned  by  Lady  Ancram,  and  received 
by  John  Kipling,  or  his  clerk,  on  the  2d  of  October  following,  without 
having  been  previously  opened;  and  on  the  8th  of  the  same  month  the 
said  fair  copies  of  the  will  were,  by  the  direction  of  John  Kipling,  de- 
livered to  Thomas  Bainbridge,  then  a  clerk  of  John  Kipling's,  to  Chris- 
topher Wightman,  in  order  that  the  alteration  so  directed  by  the  deceased 
might  be  made  therein.  That  such  alteration  was  accordingly  made  by 
Christopher  Wightman,  or  his  clerk,  in  the  manner  pleaded  in  the  ienih 
article  of  the  allegation;  and  thereupon,  in  the  copying  such  altered 
part  of  the  said  will,  and  several  of  the  sheets  in  each  fair  copy  of  the 
will  were  on  the  13th  of  Oct  taken  therefrom,  and  four  other  sheets 
containing  the  said  alteration  were  written  and  substituted  in  their  stead. 

Thirdly,  That  on  the  13lh  Oct  John  Kipling  being  at  Overstine, 
sent  a  letter  to  the  deceased  who  was  then  in  London,  or  soon  expected 
to  be,  on  her  way  to  the  continent,  wherein,  referring  to  the  very  alter- 
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ttion  pleaded  in  this  and  the  preceding  article^  he  expressed  himself  in 
the  words  following:  **  The  will  and  duplicate  having  been  returned  by 
Lady  Ancram,  the  alteration  which  your  Ladyship  suggested  placing 
an  only  child  of  yours,  being  a  son^  after  the  bequest  of  the  residue  to 
Mrs.  Markham  and  her  children,  but  before  Mrs.  M arkham's  brothers 
and  sisters,  has  been  made;  and  the  will  and  duplicate  may  be  executed 
tirhenever  it  is  agreeable  to  your  Ladyship,  in  the  ptesence  of  Mr, 
Bainbridge  and  two  other  witnesses.  That  the  two  copies  of  the  will 
altered  in  manner  as  pleaded  in  the  preceding  article  were  sent  by  Mr. 
Bainbridge  to  the  deceased  shortly  after  the  13th  of  Oct.;  and  she,- the 
deceased,  had  neyer  before  seen  any  copy  or  draft  of  the  will.  That 
the  deceased  soon  afterwards  gave  further  directions  to  Mr.  Bainbridge^ 
for  a  further  alteration  in  her  will,  by  making  the  bequest  of  the  residue 
of  her  personal  property  to  Elizabeth  E.  Fawcett  and  her  issue,  to  take 
effect,  as  well  in  the  event  of  there  being  one  only  daughter,  and  no  other 
child  of  her,  the  said  Lady  Bath,  as  in  the  event  of  there  being  one  only 
son,  being  the  other  part  of  the  alteration  pleaded  in  the  tenlh  article; 
and  the  deceased  expressed  herself  desirous  that  the  alteration  should 
lie  made  in  great  haste,  as  she  was  about  to  depart  fpr  the  continent; 
and  thereupon  the  draft  ofthe  will.was  immediately  re-delivered  by  Mr. 
Bainbridge  to  Christopher  Wightman;  and  the  last  mentioned  alteration 
was  accordingly  made  therein  in  the  handwriting  of  Christopher  Wight- 
man,  or  of  his  clerk;  and  in  consequence- thereof  several  of  the  sheets 
in  each  fair  copy  were  on  the  27th  October  taken  therefrom,  and  six 
new  sheets*containing  the  last  mentioned  alterations  were  written  and 
substituted  in  lieu  thereof;  and  the  fair  copies  of  the  will,  after  being  so 
altered,  were  on  the  )37th  November  delivered  by  Mr.  Bainbridge  to 
the  deceased. 

JOr,  Swabey  in  support  of  the  additional  articles. 

Although  generally,  in  an  appeal  from  a  grievance,  the  case  is  to  be 
heard  ex  iisdem  actis,  yet  this  rule  is  subject  to  exceptions;  and  there  is 
no  difference  whether  fresh  matter  is  introduced  on  the  application  of 
the  party,  or  ex  officio. 

There  was  a  case  lately  fn  the  articles,  Watson  v.  Fairmoulh,  an 
appeal  from  the  Consistory  Court  of  Exeter,  for  nullity  of  marriage  by 
reason  of  affinity.  The  citation  which  was  taken  out,  and  the  libel 
which  was  admitted  in  the  Court  below,  stated  no  interest  in  the  party 
prosecuting  the  suit.  The  judge  in  the  Arches'  Court,  finding  upon  en- 
quiry that  the  parties  had  an  interest,  gave  them  leave  to  plead  that  in- 
terest in  the  superior  Court. 

Under  the  authority  of  that  case  we  are  not  precluded  from  adding 
those  articles  to  the  allegation.  Every  Court  has  three  modes  of  deal- 
ing with  a  plea: — First  to  admit  it  modo  et  forma,— Secondly,  to  reject 
it, ^Thirdly,  to  reform  it,  orsend'it  back  to  be  reformed. 

Sir  •drthur  Pigott^  contra. 

It  is  necessary,  before  we  proceed,  to  understand  whether  the  addi- 
tional articles  can  he  opened.  It  is  an  appeal  from  a  sentence  below, 
and  there  is  obvious  danger  in  admitting  this  amendment  to  the  allega- 
tion which  was  there  debated.  The  case  cited  is  espedally  different 
from  this;  it  was  necessary  that  the  party  proceeding  should  have  an 
interest.  The  ascertaining,  therefore,  whether  there  was  an  interest  or 
not  would  go  to  the  merits  of  the  ease,  and  be  a  preliminary  step  to  the 
discussion  of  it.  • 
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The  Court  decided  to  hear  only  oQwhat  was  done  by  the  Coart  below. 

Sir  Arthur  Pigott,  Mr.  Leach^  Dr.  Bumaby^  and  Dr.  Daubenyf 
(counsel  for  the  executors,)  and  Sir  Samuel  Romilly^  Dr.  Sioddart, 
and  Dr.  Jenner,  (counsel  for  Sir  James  Pulteney)  argued  in  support 
of  the  sentence  of  the  Court  below. 

Mr.  RicharttSf  Dr.  Swabq/j  Dr.  ^dams,  and  Mr.  Heald^  (eoana^ 
for  Mrs.  Fawcett,)  contra. 

Sir  Arthur  Pigott j  and  Dr.  Burnabj/y  were  heard  in  reply. 

The  Court  affirmed  the  sentence  of  the  Court  below. 


CONSISTORY  COURT  OF  LONDON. 

PATRICK  T.  PATRICK.— p.  496. 

The  absence  of  consummation  of  the  marriage  no  bar  to  a  divorce^  on  accoant  of 

the  adultery  of  the  wife< 


PREROGATIVE  COURT  OF  CANTERBURY. 

In  the  Goods  of  LAURENCE  CRUMP,  deceased.— p.  497. 

Laurence  Crump  died  in  March,  1801,  having  made  a  will,  and  ap- 

1>ointed  three  executors, — his  brother  Thomas  Crump,  (who  died  in  hiB 
ifetime,)  and  John  Page,  and  John  Wilmot,  who  suryived  him. 

The  testator  by  his  will  bequeathed  the  residue  of  his  estate  and  ef- 
fects to  his  said  executors,  in  trust  to  invest  the  same  in  their  joint  names, 
in  the  purchase  of  government  securities — to  apply  the  interest  and  di« 
vidends,  not  exceeding  150/.  per  annum,  to  the  maintenance  and  edoca- 
tion  of  his  daughter,  Ann  Crump,  (then  a  minor)  till  she  either  married 
or  attained  her  majority;  and  to  invest  the  surplus,  in  the  interim, 
in  the  purchase  of  the  like  government  securities,  to  accumulate  with, 
and  become  part  of,  the  residue.  Upon  Ann  Crump's  marrying  or  at* 
taining  her  majority,  the  executors  were  directed  to  pay  the  whole  in- 
terest of  the  residuary  estate,  with  the  accumulations^  to  her  for  her  sole 
and  separate  use  during  her  life,  and  the  principal  at  her  death  to  her 
appointees  by  deed  or  will. 

In  March,  1801,  probate  was  taken  by  the  two  surviving  executors, 
who  proceeded  thereupon  to  execute  the  trusts  of  the  will;  and,  upon 
Ann  Crump's  attaining  her  majority,  commenced  paying  her  the  whole 
interest  of  the  residuary  property,  Ann  Crump  subsequently  married 
John  Bott:  but  continued  to  receive  the  interest  and  dividends  annually, 
from  the  various  government  securities  that  constituted  the  residue  of 
Mr.  Laurence  Crump's  estate,  up  to  October  1817. 

In  November  1817,  Mr.  Page  died,  leaving  his  co-executor  Mr.  Wil- 
mot still  surviving.  Mr.  Wilmot's  state  of  mind  and  body  had  been 
such  from  paralytic  affection  as  to  render  him  incapable  either  of  re- 
ceiving the  interest  or  dividends  himself,  or  of  executing  the  necessary 
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legal  instrumentfl  to  enable  any  other  person  to  receive  them  for  him. 
Mrs.  Bott  had  consequently  been  precluded  from  receiving  any  portion 
of  the  interest  or  dividends  on  the  residuary  property  for  more  than 
three  years,  there  being  no  sufficient  legal  representative  of  Mr.  Lau- 
rence Crump's  estate,  by  reason  of  Mr.  Wilmot's  continued  incapacity, 
who  could  receive  and  pay  her  such  interest  or  dividends. 

J.  ^ddamsy  upon  due  proof,  by  affidavit,  of  the  special  circumstan- 
ces proved,  applied  to  the  Court  to  decree  administration  (with  the  will 
annexed)  of  the  goods  and  chattels  of  the  deceased  (limited  so  far  as  con- 
cerned the  right  and  title  of  Mrs.  Bott  to  the  interest  and  dividends 
which  had  then  arisen  and  become  due,  or  which  should  thereafter  arise 
and  become  due,  on  the  several  sums  invested  in  different  government 
securities  that  constituted  the  residue  of  the  deceased's  estate)  to  Mrs. 
Bott,  for  the  use  and  benefit  of  Mr.  Wilmot,  the  surviving  executor  and 
residuary  legatee  in  trust,  during  his  life  and  incapacity. 

Per  Curiam. 

Administration  with  the  will  annexed  is  prayed  on  the  part  of  the 
residuary  legatee,  and  not  opposed  by  the  next  of  kin,  to  enable  him  to 
receive  the  dividends,  during  the  life  and  incapacity  of  Mr.  Wilmot, 
the  only  surviving  executor.  No  inconvenience  can  result  from  the 
grant  Mrs.  Bott  has  alone  a  beneficial  interest  in  the. property;  it  will 
be  merely  a  power  to  receive  the  dividends  to  which  she  is  entitled; — 
if  the  authority  is  not  granted,  the  party  has  no  remedy.  The  only 
difficulty  is,  that  the  application  is  rather  a  novel  one.  In  this  case  the 
executor  has  no  beneficial  interest;  and  it.  is  not  expected  that  a  commit- 
tee will  be  appointed  by  his  family  merely  to  benefit  this  party. 

Upon  the  whole,  I  think,  I  may  grant  administration  with  the  will 
annexed  as  prayed:  this  is  not  revoking  a  former  grant  supplemental  to 
it,  and  to  carry  into  efiect  the  real  object  of  the  testator's  wilL 


CONSISTORY  COURT  OF  LONDON. 

ARKLEY  V.  ARKLEY.— p.  500.  / 

Cruelty  is  not  a  bar  to  a  charge  of  adultery, — ^but  may  be  pleaded  as  introdttc-/*A^'^^ 

tory  to  the  histosy  of  an  adulterous  intercourse.  ^ 

This  was  a  suit  brought  by  a  husband  against  his  wife  for  a  divorce 
by  reason  of  her  adultery.  An  allegation  was  now  oflered  on  the  p^rt 
of  the  wife,  in  which  cruelty  and  adultery  were  pleaded  on  the  part  of 
the  husband. 

Swabey  and  Lushington,  for  the  wife. . 

Jenner^  contra. 

JtmOMCNT. 

Sir  William  Scott. 

The  allegation  pleads,  that  after  Charlolte  Goodwin  came  to  live  in 
their  service,  the  husband  began  to  quarrel  with  his  wife,  and  so  con* 
ducted  himself  towards  her  as  to  endanger  her  life;  and  that  during  the 
confinement  of  the  wife  the  adulterous  intercourse  with  Charlotte  Good- 
win commenced. 

'Thii  is  pleaded  as  introductory  to  the  historyi  and  is  not  liable  to  the 
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objection  taken:  it  shows  that  the  affections  of  the  husband  were  alienat 
ed  by  the  introduction  of  this  woman  into  the  family. — Cruelty  is  cer- 
tainly not  a  bar  to  adultery':  but  in  this  view  it  is  admissible. 


The  office  of  the  Judge  promoted  by 

LORD  VISCOUNT  MAYNARD  v.  BRAND  and  PHILPOT.— p.501. 

A  monition  issued  against  churchwardens  to  repair  and  reinstate  in  its  origiaal 
form  the  spire  of  a  church  which  had  been  destroyed  by  lightning. 


PREROGATIVE  COURT  OF  CANTERBURY. 

BAYLE  V,  MAYNE  and  LAMBARD.— p.  504. 

Allegation^  pleading  an  unfinished  and  unexecuted  paper^  rejected. 

Judgment. 

Sir  John  Nicholl. 

This  is  a  question  respecting  a  paper  propounded  as  the  will  of  Mrs. 
Grace  Otway.  The  allegation  pleads  that  the  deceased  died  at  Seven 
Oaks^^-that  her  personal  property  amounted  to  4,000/. ,  and  that  she 
had  the  power  of  appointment  of  4,000/.  more; — that  she  left  three  sis- 
ters, and  three  children  of  a  deceased  sister;  that  she  wrote  the  paper 
propounded  with  her  own  hand; — ^that  it  was  deposited  in  a  drawer  a 
few  days  before  her  illness,  and  there  found  at  her  death. 

The  first  consideration  is,  whether  it  is  a  perfect  or  an  unfinished  pa- 
per:— it  has  hardly  been  maintained  that  if  it  is  unfinished,  the  circum- 
stances are  sufficient  to  sustain  it;  the  question  has  been  made  whether 
the  deceased  intended  to  do  more  to  give  it  efiect. 

The  paper  has  been  written  at  two  different  times, — the  first  part  re* 
lates  to  her  funeral,  and  the  executors. 

In  a  subsequent  part,  written  with  ink  of  a  different  colour,  a  legacy 
is  given  in  trust  for  her  sister  to  the  two  executors. — Here  she  stops,  and 
nothing  more  is  dune.  , 

It  is  hardly  possible  to  consider,  that  the  deceased  intended  this  to  be 
finished: — the  first  part  is  as  much  finished  as  the  second,  for  there  she 
stops  and  afterwards  writes  more: — it  is  contrary  to  all  reason  and  ex- 
perience to  suppose  that  she  did  not  intend  to  do  more; — it  is  not  signed 
nor  dated, — it  disposes  only  of  part  of  her  property;  it  is  torn  at  the 
bottom  in  an  uneven  manner;  it  may  have  been  written  ten  years,  for 
the  paper  bears  the  water-mark  of  IS  11.  Finally,  it  is  thrown  into  an 
open  drawer;  such  an  instrument  cannot  be  considered  as  a  finished 
paper. 

It  is  stated  in  the  third  article,  that  she  deposited  it  in  an  open  drawer  a 
short  time  before  her  death:  this  circumstance  is  pleaded  to  show  that 
she  placed  it  in  the  drawer  after  her  return  to  Seven  Oaks.  In  the  be- 
ginning of  November,  she  was  taken  ill,  confined  to  her  bedroom,  and 
never  came  down  stairs  again: — the  conclusion  from  this  fact  is  the  same 
as  from  the  face  of  the  paper;  she  puts  it  in  a  drawer  either  with  pieces 
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of  tape  or  with  filbertSi  and  in  a  drawer  to  which  the  servants  had  ac- 
cess;— she  either  must  have  considered  it  as  an  abandoned  paper,  or  as 
the  inception  of  a  mere  memorandum. 

My  opinion  is  most  decided  that  she  did  not  consider  this  as  her  will, 
her  whole  conduct  confirms  this: — she  was  down  stairs  till  the  20th  of 
November;  she  then  took  to  her  bed,  and  since  then  there  has  been  no 
reference  to  this  paper.  Nothing  in  any  degree  tends  to  confirm  the 
idea,  that  she  considered  this  as  an  instrument  to  operate  after  her  death. 

I  have  no  doubt  in  rejecting  this  allegation; — it  is  for  the  benefit  of 
all  parties  that  I  should  reject  it  in  the  first  instance. 


ARCHES  COURT  OF  CANTERBURY. 

CHETTLE  V.  CHETTLE.— p.  507.  ^/^./^i. 

In  a  suit  for  adultery,  solicitation  of  chastity  not  proved  by  the  adverse  party;  and /Jf^.o^ 
if  proved  might  be  doubtful  whether  it  could  be  considered  as  a  bar  to  a  sen*  / 

tetice  of  divorce.  ^9/* 


PREROGATIVE  COURT  OF  CANTERBURY. 

In  the  Goods  of  THOMAS  ROBINSON,  deceased p.  511, 

Judgment. 

Sir  John  Nicholl. 

This  is  an  application  on  the  behalf  of  Rich^ird  Robinsoni  against  Bar« 
ham,  the  residuary  legatee  for  life,  and  administratrix  with  the  will  an^ 
nexed,  of  Eliza  Robinson,  whilst  living  the  universal  legatee  and  admin* 
istratrix  of  Thomas  Robinson,  to  show  cause  why  such  administration 
with  the  will  annexed  of  Thomas  Robinson  should  not  be  revoked,  and 
the  administration  granted  to  him:  in  other  words,  the  object  is  to  put 
her  on  proof  of  the  will. 

This  application  is  founded  on  an  affidavit  of  Richnrd  Robinson,  that 
he  was  in  New  South  Wales  when  the  administration  was  granted;  that 
he  did  not  hear  of  these  proceedings  till  1819; — that  he  arrived  in  Eng- 
land in  December  of  that  year; — was  soon  afterwards  taken  ill  and  un-^6^* 
able  to  make  enquiries; — but  that  he  has  since  made  them,  and  finds  suf- 
ficient ground  for  contesting  the  .validity  of  the  will  in  question;— that 
Eliza  Robinson  is  since  dead; — that  her  will  has  been  proved;— and  he 
prays  that  Mrs.  Barham  may  be  called  upon  again  to  prove  the  will  of 
Thomas  Robinson. 

There  is  no  precedent  in  point  to  guide  the  Court  with  respect  to  this 
application:  I  must  look  therefore  to  general  principles. 

In  the  original  cause  a  citation  viis  et  modis  vv'as  served  at  the  Ex- 
chequer at  Hull,  where  this  person  had  his  last  residence  before  he  quit- 
ted England;  and  at  the  house  he  had  occupied  in  that  town,  and  on  the 
pillars  of  the  Royal  Exchange  at  London.  The  party,  therefore,  used 
all  due  diligence.  There  is  some  difference  between  this  service  and  a 
persona]  service: — a  personal  service  may  conclude  both  the  party  and 
the  Court;  but  a  service  viis  et  modis  is  a  constructive  service,  and  con- 


464  Parhah  v.  Templar.  £.  T.  182i; 

eludes  the  party,  but  does  not  conclude  the  Court  The  Courti  on  good 
and  sufficient  f^rounds,  may  open  proceedings  to  get  at  the  substaDtial 
justice  of  the  case.  What  are  the  grounds  which  would  warrant  me  in 
opening  the  case?  If  there  had  been  any  fraud  or  contriyance,  or  collu- 
sion, in  taking  out  the  process,  of  course  that  would  be  sufficient,  for  no 
person  should  be  allowed  to  take  advantage  of  his  own  fraud. 

It  is  admitted  that  the  party  was  at  Botany  Bay: — but  he  must  show^ 
first,  that  he  was  ignorant  of  the  proceedings;  secondly,  that  he  has  used 
due  diligence  since  he  became  acquainted  with  them;  and,  thirdly,  that 
he  has  a  prima  facie  case  on  the  merits,  and  that  justice  would  require 
the  cause  to  be  opened. 

Ignorance  of  the  proceedings  he  has  shown,  for  he  was  at  Botany 
Bay  when  they  took  place; — he  has  shown  that  he  came  to  England 
with  due  expedition, — but  not  that  he  has  used  due  diligence  since  his 
3,  return.  He  says  he  was  prevented  by  illness; — the  expression,  ^oon 
c^itr^  is  vague; — again,  an  illness  for  several  months  is  unsatisfactory:— 
it  is  not  set  forth  to  have  been  such  an  illness  as  prevented  him  from  em* 
ploying  a  person  to  make  the  necessary  enquiries: — ^the  fact,  however, 
is,  that  no  notice  was  given  to  the  other  party  till  the  15th  January,  1821, 
above  a  year  after  his  return  to  this  country.  What  happens  in  the 
mean  time  ?  The  executrix  under  the  will  administers  to  all  the  pro- 
perty, and  dies.  By  her  will  she  disposes  of  this  property;  and  it  has 
now  passed  into  the  hands  of  third  persons,  who  may  be  ignorant  of  all 
the  circumstances  relating  to  the  making  of  this  will.  I  think  the  com- 
plainant is  barred  by  his  own  wilful  negligence;  and  the  Court  would 
run  the  risk  of  committing  injustice  if  it  allowed  him  to  proceed:  but 
if  there  was  no  negligence  of  this  sort,  the  Court  must  look  at  the  origi- 
nal case.  It  was  not  a  mere  ex  parte  proceeding;  the  will  was  opposed 
by  an  uncle  and  two  aunts;  the  witnesses  were  cross-examined,  and 
closely;  the  proof  was  not  merely  formal.  The  plea  was  more  than  a 
common  condidit;  it  pleaded  affection  for  the  party,  and  declarations  in 
her  favour; — five  witnesses  were  examined; — the  proceedings  were  in 
pocnam; — the  evidence,  therefore,  was  necessarily  considered,  and  the 
proof  was  so  clear  and  conclusive  that  the  adverse  parties  and  their  legal 
advisers  did  not  employ  counsel; — and  they  judged  not  unwisely,  lor 
the  depositions  satisfactorily  established  the  case  set  up. 

Against  this,  the  affidavit  states  <<  that  he  has  received  information 
from  persons  of  credit  who  were  not  examined;" — this  is  utterly  in- 
sufficient for  the  Court  to  act  upon;  certainly  the  Court  would  always 
go  as  far  as  it  has  the  power,  to  make  the  forms  of  proceeding  bend  to 
substantial  justice. 

Looking  at  the  principles  which  usually  govern  this  Court,  I  am  sat- 
isfied that  I  ought  not  to  open  this  cause; — ^and  I  reject  the  present 
motion. 


ARCHES  COURT  OF  CANTERBURY. 

PARHAM  V.  TEMPLAR.— p.  515. 

A  proceeding  against  a  curate  for  altermg  a  seat  in  the  body  of  the  cburch  witk" 

out  competent  authority. 
Error  in  the  institution  of  the  suit    Judgment  of  court  below  reverted* 
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PREROGATIVE  COURT  OF  CANTERBURY. 

NATHAN  V.  MORSE.— p.  529. 

Hugh  Morse  died  on  the  12th  of  August,  1820,  while  he  was  in  the 
act  of  dictating  instructions  for  his  will  to  William  Christopher,  his  so- 
licitor, in  the  presence  of  Mr.  Isaac  Joseph;  he  had  proceeded  as  far  as 
the  clause  which  contained  the  appointment  of  the  executor,  when  be 
was  attacked  by  the  seizure  which  terminated  his  existence.  Immedi- 
ately after  his  death,  Mr.  Joseph  requested  Mr.  Cappage  to  read  over 
the  instructions  to  him,  which  he  accordingly  did;  and  then  Mr.  Joseph 
observed,  that  he  had  omitted  a  legacy  of  1000/.  3  per  cent,  consols,  to 
Elizabeth  Nathan,  for  her  own  use,  independent  of  her  husband,  upoa 
which  Mr.  Cappage,  recollecting  that  the  deceased  had  directed  this  le- 
gacy to  be  given,  immediately,  in  the  presence  of  Mr.  Joseph  and  another 
person,  who  was  present,  added  the  legacy  which  he  had  omitted. 

"Instructions  for  the  will  of  Hugh  Morse,  of  King  Street,  Tower 
Hill,  London,  furrier,  taken  this  twelfth  day  of  August,  1820.  To  his 
mother  1000/.,  3  per  cent,  consols,  for  her  to  take  the  interest  for  her 
life;  after  her  death  500/.  stock,  part  of  this  sum,  to  the  children  of 
Elizabeth  Nathan,  the  wife  of  Lewis  Nathan,  of  Prescott  Street,  Good- 
man's Fields,  pen-cutter,  that  shall  be  living  at  the  time  of  his  mother's 
death,  §hare  and  share  alike,  to  be  paid  to  them  as  they  respectively  at- 
tain the  age  of  21,  with  benefit  of  survivorship,  the  interest  to  be  ap- 
plied towards  their  maintenance. 

To  Catharine  Williams,  of  Blackmoore  Street,  Clare  market,  two 
hundred  pounds;  and  to  her  five  children  the  sum  of  200/.  each. 

To  the  new  synagogue  in  Leadenhall  Street,  the  sum  of  20/. 

To  the  Jews^  hospital.  Mile  end,  the  sum  of  5/. 

At  the  death  of  hhs  mother,  the  remaining  500/.  stock,  part  of  the 
above  1000/.  stock,  to  my  nieces,  the  children  of  my  late  brother  Mosea 
Morse  to  be  equally  divided  between  them. 

To  his  nephew,  the  son  of  the  late  Moses  Morse,  last  named,  the  sum 
of  50/. 

The  residue  of  my  estate  and  effects  I  give  to  my  executor,  to  be  di- 
vided by  him  amongst  the  before  named  children  of  Elizabeth  Nathan, 
wife  of  Lewis  Nathan. 

Isaac  Joseph,  of  Sams  Coffee-house,  executor. 

To  his  daughter,  the  before  named  Elizabeth  Nathan,  1000/.  pounds, 
three  per  cent,  consols,  free  and  independent  of  her  husband.'' 

Judgment 

Sir  John  Nicdoll. 

The  facts  are  satisfactorily  established.  I  have  no  doubt  in  pronounc- 
ing this  to  be  the  will  of  the  deceased,  as  far  as  to  the  appointment  of  the 
executor:  but  it  is  perfectly  clear  that  the  other  part  was  not  committed 
to  writing  during  the  life  of  the  deceased.  Although  the  Court  goes 
the  utmost  length  to  ^ive  effect  to  intention  clearly  proved,  and  reduced 
into  writing  in  the  lifetime  of  the  testator,  yet  it  has  never  held  that  any 
thing  added  to  a  will  after  death  can  be  established.  Death  consummates 
the  instrument; — nothing  can  be  added  afterwards. 

The  last  clause  must  be  pronounced  against,  and  struck  out  of  the 
will. 

Vol,  I.  59 


466  KoosTBA  V.  BuYSKES.  T.  T.  1821. 

I  have  no  doubt  of  pronouncing  for  the  will  without  it 

The  Judge  struck  out  the  clause. 


KOOYSTRA  V.  BUYSKES  and  Others.— p,  531. 

If  the  surviving  execator  decline  to  take  administration  and  there  is  no  residuary 
legatee,  the  next  of  kin  is  entitled  to  it.  If  the  next  of  kin  decline  it,  the 
administration  may  be  granted  to  a  legatee  or  a  creditor;  but  notice  must  be 
given  of  the  application  of  the  legatee  or  creditor  to  the  next  of  kin. 

Maria  Vebbraggen,  formerly  of  Woolwich,  in  the  county  of 
Kent,  died  at  Enkhuysen,  in  Holland,  on  the  27th  of  May,  1791. 
She,  conjointly  with  her  sister  Catherine  Verbraggen,  made  and  execut- 
ed two  wills;  the  one  a  general  will,  the  other  limited  to  her  effects  in 
England.  In  'both  these  instruments,  Peter  Buyskes,  and  Arnoldus 
Buyskes  were  appointed  executors. 

In  December,  1803,  the  executors  proved  the  limited  will  in  the 
Prerogative  Court  of  Canterbury;  and  on  the  25th  June,  1805,  letters 
of  administration,  with  both  the  general  and  limited  will  annexed  were 
granted  to  John  Groves,  the  attorney  of  the  executors,  (who  were  resi- 
dent at  Enkhuysen)  limited  to  the  effects  in  England. 

On  the  death  of  John  Groves  in  1805,  letters  of  administration  with 
the  wills  annexed  were  granted  to  John  Thomas  Groves,  as  the  attor- 
ney of  the  execgtor,  in  his  stead.  John  Thomas  Groves  has  since  died; 
and  Peter  Buyskes,  one  of  the  executors,  is  dead  also. 

An  application  was  made  to  the  Court  on  the  behalf  of  Bartholomew 
Kooystra,  for  letters  of  administration,  on  the  following  ground,  viz. 
that  he  was  a  legatee  named  in  the  general  will,  and  also  a  creditor  of 
the  estate  of  the  deceased;  and  further,  that  Arnoldus  Buyskes,  the 
surviving  executor,  was  resident  at  Enkhuysen,  and  not  likely  soon, 
if  ever,  to  come  to  England.  That  the  deceased,  by  her  general  will, 
made  jointly  with  her  sister,  gave  and  bequeathed  the  residue  of  her 
property  tp  the  children  left  behind,  and  the  descendants  of  the  late 
Dame  Petronella  Verbraggen^  and  the  children  left  behind  by  the  Ho- 
nourable Jan  Lambertus  Appelnar  whilst  living,  member  of  the  coun- 
cil, and  burgomaster  of  Enkhuysen.  That  diligent  inquiry  has  beea 
made  after  the  person  or  persons  entitled  to  the  residue  under  the  will. 
That  advertisements  had  been  inserted  in  the  Courier  newspaper  in  En- 
gland, and  the  Dutch  newspapers  called  the  Amsterdam  Courant,  and 
Haarlem  Courant,  which  advertisements  contained  a  notice  of  the  resi- 
duary bequest  in  the  will. 

A  decree  has  issued  with  usual  intimation,  under  seal  of  the  Court, 
against  Arnoldus  Buyskes,  and  also  the  person  or  persons  who  might 
be  entitled  to  the  residue  of  the  estate  and  effects  of  the  deceased;  and 
the  customary  proceedings  being  made,  the  decree  with  affidavits  of  the 
due  service  of  it,  was  returned  into  Court;  and  the  Court  was  moved  to 
grant  the  letters  of  administration  to  Bartholomew  Kooystra,  no  appear- 
ance having  been  given  for  any  of  the  parties  cited. 

Per  Curiam, 

You  have  given  no  notice  to  the  next  of  kin;  they  are  entitled,  if 
there  are  no  residuary  legatees.     They  certainly  ought  to  have  had  no- 
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tice: — ^in  foreign  property  of  this  description,  the  Court  cannot  be  too 
cautious  in  adhering  to  the  principles  o(  its  practice. 

If  the  surviving  executor  on  notice  declines  to  take  the  administra- 
tion,  there  is  an  end  to  his  claim:  then  you  must  go  to  the  residuary 
legatee;  and  if  there  is  no  residuary  legatee,  to  the  next  of  kin. 

I  shall  direct  it  to  stand  over  till  the  next  Court  day,  see  what  the 
difiBculties  are,  and  consider  with  the  Registrar  how  they  may  be 
avoided. 

The  motion  was  repeated,  and  the  administration  granted  to  Bartho- 
lomew Kooystra. 


CONSISTORY  COURT  OF  LONDON, 

TURNER  V.  GIRAUD.— p.  534. 
Answers  to  a  libel  in  a  pew-cause  directed  to  be  reformed. 


ARCHES  COURT  OF  CANTERBURY. 

TOCKER  V.  AYRE.— p.  539. 

In  a  defamation  suit  the  testimony  of  two  affirmative  witnesses  outweighs  that  of 

several  negative  ones. 


PREROGATIVE  COURT  OF  CANTERBURY. 

WILSON  V.  WILSON  and  Others.— p.  543. 

Where  a  later  will  has  been  destroyed  and  a  former  will  left  uncancelled,  it  has 
been  a  point  much  controverted  whether  the  former  will  revives  or  not :  it  is 
a  question  of  intention,  and  the  intention  must  be  collected  from  all  the  cir- 
cumstances of  the  case.  In  the  Ecclesiastical  Court  the  prima  facie  of  pre- 
sumption seems  to  be  against  the  revival. 

Henrt  Clabkx  died  on  the  91st  of  December,  1820,  aged  upwards 
of  eighty-three  years.  He  had  been  in  good  health  up  to  the  5th  of 
December,  when  he  was  seized  with  a  paralytic  attack,  which  so  much 
affected  his  speech  that  he  was  never  afterwards  able  to  articulate  dis- 
tinctly. 

On  the  15th  of  June,  1811,  he  executed  his  will  in  two  parts;  the 
one  was  very  nearly,  but  not  exactly,  a  duplicate  of  the  other.  To 
the  one  a  codicil  was  annexed,  dated  the  8th  of  July,  1816;  to  the 
other  a  codicil  dated  22d  of  July,  1812; — towards  the  end  of  181Q, 
he  cancelled  that  part  of  the  will  to  which  the  codicil  of  1812  was  an- 
nexed* 

In  1817  he  executed  another  will  at  the  o£Sce  of  Messrs.  Wilson,  in 
Aldermanbury^  which  was  attested  by  two  clerks  of  the  house,  and 
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which  he  carried  away  with  him.  After  his  death,  inquiry  and  search 
were  made  for  this  will  without  effect.  The  uncancelled  part  of  the 
will  of  1811,  and  the  codicil  of  the  12th  July,  1816,  were  found  in  a 
tin  box,  in  which  he  kept  his  papers *of  consequence:  but  the  string 
which  had  fastened  the  sheets  together  (there  were  five  sheets)  was  un- 
tied, and  the  several  sheets  were  scattered  about  the  box.  The  cancell- 
ed part  of  the  will,  and  the  codicil  annexed  to  it,  and  several  wills  and 
testamentary  scripts  were  found  also  in  the  same  box. 

The  personal  property  amounted  to  nearly  60,000/. 

The  uncancelled  will  of  1811,  and  the  codicil  of  the  8th  July,  1816, 
were  propounded  by  Mr.  Wilson,  the  executor,  and  opposed  by  the 
next  of  kin.  The  facts  of  the  case  were  admitted  in  the  answers  of  the 
parties  contesting  the  suit,  so  that  no  witnesses  were  examined. 

I/ushington  and  Dodson  argued  in  support  of  the  will. 

Adams  and  Phillimore  for  an  intestacy. 

The  Court  took  time  to  deliberate. 

Judgment. 

Sib  John  Nicholl. 

In  this  case  the  Court  has  taken  time  to  consider  the  arguments  which 
have  been  urged  in  the  course  of  the  hearing;  and  it  has  taken  the  op- 
portunity of  again  carefully  inspecting  all  the  testamentary  papers  which 
have  been  laid  before  it.  It  has  done  so,  not  from  any  great  doubt  af- 
fecting its  own  mind,  but  for  the  satisfaction  of  the  parties  concerned, 
the  property  at  stake  being  of  great  magnitude;  and  after  the  best  and 
most  mature  consideration  which  I  have  been  able  to  give  to  the  subject, 
the  impression  which  was  left  on  my  mind,  as  formed  originally  upon 
the  result  of  this  case,  has  been  confirmed  and  strengthened  by  a  subse- 
quent consideration  of  it. 

The  case  comes  on  for  hearing,  amicably,  between  the  parties,  and 
on  pleas  given  in  upon  both  sides,  and  on  answers  taken  to  those  pleas: 
but  no  witnesses  have  been  examined  on  either  side;  there  is,  therefore, 
no  conflicting  evidence  with  respect  to  the  facts  of  this  case.  The  par- 
ty deceased  was  a  Mr.  Henry  Clarke,  who  died  at  a  very  advanced  age 
upon  the  31st  of  last  December.  About  twenty-five  days  before  his 
death,  he  was  struck  with  palsy;  and  from  the  effects  of  that  attack  he 
never  afterwards  became  so  recovered  as  to  be  of  testamentary  capacity. 
He  left  behind  him  a  (a)  brother  and  a  sister,  and  the  son  of  a  deceased 
brother,  and  seven  children  of  a  deceased  sister,  who  will  be  entitled  in 
distribution,  in  case  it  shall  be  determined  that  the  deceased  is  dead  in- 
testate. The  amount  of  his  property,  (all  personalty)  is  stated  to  be 
from  fifty  to  sixty  thousand  pounds.  The  deceased  made  several  wills; 
one  of  them  appears  to  have  been  made  in  the  year  one  thousand  seven 
hundred  and  ninety-seven,  and  has  a  codicil,  dated  (I  think)  in  one 
thousand  eight  hundred  and  two;  another  will  is  dated  in  one  thousand 
eight  hundred  and  seven;  another  in  one  thousand  eight  hundred  and 
eleven;  and  there  was  another  will  in  one  thousand  eight  hundred  and 

.  (a)  Mr.  William  Clarke,  his  brother;  Mrs.  Hannah  Wilson,  widow,  his  sis- 
ter; the  Rev.  Robert  Clarke,  the  son  of  Rev.  Sloughter  Clarke  deceased,  the 
deceased^s  brother;  and  Henry  William  Gordon,  Augusta  Maria  Halce,  wi- 
dow, Charlotte  Matilda  Shire,  widow,  Henrietta  Augusta  Gwynne  (wife  of  the 
Rtv.  William  Gwyntie),  and  Anna  Maria  Wallinger  (wife  of  Mr.  Joseph  Wal- 
linger),  the  children  of  Anna  Maria  Gordon,  deceased,  a  sister  of  the  deceased's. 
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seventeen.  The  writing  of  these  several  testamentary  instruments  by 
the  deceased  himself,  and  his  testamentary  capacity  at  the  several  times 
of  writing  them,  are  fully  admitted.  These  several  papers  (except  the 
will  of  one  thousand  eight  hundred  and  seventeen)  together  with  seve- 
ral abstracts  of  them,  or  lists  of  legacies  taken  from  them,  and  old  can- 
celled wills,  were  found  after  the  deoeased^s  death  in  a  tin  box  in  his 
house.  Three  other  papers  of  a  testamentary  nature,  which  are  marked  ' 
O,  P,  and  Q,  are,  I  think,  duplicates  of  old  wills;  and  were  delivered 
by  the  deceased  into  the  possession  of  Mr.  Wilson,  to  be  deposited  in 
an  iron  safe  in  his  house  in  Aldermanbury;  and  there  they  remained  till 
after  the. deceased's  death.  The  will  of  one  thousand  eight  hundred 
and  seventeen  was  not  found  after  the  deceased's  death:  but  it  is  admit- 
ted that  he  executed  such  a  will.  The  answers  state  that  <<  the  said  de- 
ceased  on  or  about  the  month  of  June^  in  the  year  one  thousand 
eight  hundred  and  seventeen^  called  at  the  counting^  house  of  the  re- 
spondent  with  whom  he  had  many  ypars  before  deposited  several  of 
his  former  testamentary  papers^  and  at  such  time  did  produce  to 
the  respondent  J  in  presence  of  his  late  partner^  Thomas  fVatson^  and 
his  clerksj  a  paper  purporting  to  be  a  will^  which  he  brought  with 
him  for  the  purpose  of  being  executed;  and  that  he  thereafter  exe^ 
euted  his  said  will  in  the  presence  of  Thomas  fVatson  and  his  clerks^ 
two  qf  whom  James/Rixan  Oliver  and  Henry  fVatson,  respectively 
signed  their  hands  thereto,^' 

He  also  admits  that  the  said  Thomas  Watson,  his  late  partner,  was 
ID  the  latter  end  of  the  year  1816,  and  during  the  greater  part  of  1817, 
in  an  ill  state  of  health;  and  that  he  died  in  the  latter  end  of  the  year 
1817.  The  execution,  therefore,  of  this  will  of  1817,  in  the  month  of 
June  in  that  year,  is  very  clearly  and  distinctly  admitted.  The  paper 
propounded  is  that  wffich  is  marked  with  the  letter  A.;  it  is  signed  by 
the  deceased,  and  is  dated  June  15th,  1811 — the  same  date  with  another 
cancelled  will,  which  is  marked  B.  It  is  the  paper  propounded  by  Mr. 
Wilson,  one  of  the  executors  named  in  it;  and  it  is  opposed  by  the  next 
of  kin  who  maintain  that  the  deceased  is  dead  intestate. 

For  the  more  clearly  understanding  of  this  case,  it  may  be  proper  thus 
to  describe  the  several  testamentary  papers  which  are  before  the  Court; 
or  rather^  perhaps,  the  state  in  which  they  are. 

The  will  of  1797,  with  a  codicil  of  1802,  which  is  marked  E  ,  is 
crossed  through;  and  there  is  a  memorandum  at  the  end  of  it,  in  the  de- 
ceased's handwriting  **  expunged  the  whole  of  this  will,  July,  1807." 
The  will  of  1807  is  marked  C. :  that  instrument  is  executed  in  the  pre- 
sence of  two  witnesses;  it  is  contained  in  five  sheets  of  paper,  and  ap- 
pears to  have  been  carefully  cancelled  when  the  deceased  executed  a 
subsequent  will,  in  1811.  There  is  this  memorandum  on  it,  cancelled 
this  unit  when  I  executed  another  dated  the  I5th  June,  1811;  the 
same  being  entirely  written  by  myself  and  subscribed  as  witnesses 
to  the  same  Mr.  Joseph  Yellowly  and  Nathaniel  Clarke.^^ 

Q.  is  an  authenticated  copy  of  the  will  of  1807;  and  was  one  of  the 
papers  which  were  deposited  in  the  iron  chest  in  Aldermanbury.  So 
that  from  hence  it  appears  that  when  the  deceased  executed  the  will  of 
1807,  he  cancelled  that  of  1797;  and  again,  when  he  executed  the  will 
of  1811,  he  cancelled  that  of  1807. 

A.  and  B.,  as  I  have  already  mentioned,  are  both  dated  on  the  15th 
June^  1811:  but  from  internal  circumstances  in  paper  A.,  which  wer<^ 
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pointed  out  in  the  coufse  of  tiie  argument,  it  seems  to  have  been  origi- 
nally written  before  paper  B.  Paper  A.  is  not  cancelled:  but  the  sheets 
that  had  been  apparently  attached  together  by  a  tape  were  found  detach- 
ed and  separate  from  each  other,  though  folded  up  together.  In  the 
margin  of  A.  there  is  an  abstract  of  the  different  legacies  which  are  con- 
tained in  It;  and  there  are  some  notes  also  and  explanatory  observations, 
with  respect  to  certain  alterations  in  the  body  of  the  paper  itself.  There 
are  besides,  several  alterations  and  interlineations  both  in  the  body  and 
towards  the  conclusion  of  this  paper,  mentioning  the  number  of  sheet? 
it  contained,  which  number  appears  to  have  been  altered  twice;  first, 
from  four  to  five,  and  then  back  again  to  four.  So  that  paper  A.  ap- 
pears to  have  contained,  at  different  times,  a  different  number  of  sheets. 
The  first  sheet,  as  it  is  at  present  introduced  into  the  paper,  has  every 
appearance  of  not  having  been  originally  the  first  sheet:  but  it  seems  to 
have  been  since  substituted. 

In  a  blank  sheet  at  the  end  of  paper  A.  is  a  codicil  revoking  a  legacy, 
which  had  been  previously  revoked  in  the  third  sheet  of  A.,  by  a  mar- 
ginal note.  It  is  a  legacy  of  50/.  to  a  female  servant.  That  codicil  is 
dated  8th  July,  1816. 

There  is  a  similar  revocation  in  paper  B.,  and  contained  in  almost  the 
same  words;  that  is  dated  in  181 1.  In  addition,  there  is  an  explanatory 
note,  written  by  the  deceased,  stating,  that  he  had  very  fully  revoked 
such  legacy.  He  says,  ^'  I  consider  I  have  expressed  myself  clearly, 
that  the  share  of  200/.  left  to  her  husband,  of  which  one  moief  y  is  my 
property,  is  not  to  be  considered  as  a  legacy  to  either  of  them,"  (mean- 
ing the  husband  or  the  wife.)  There  is  no  date  to  this  note.  Now  this 
writing  on  the  blank  sheet  at  the  end  of  paper  A.,  dated  the  8th  of  July, 
1816,  is  the  latest  date  upon  the  instrument  itselL  But  at  what  time  it 
was  that  the  several  sheets  of  paper  A.  were  cfficonnected  from  each 
other,  or  when  the  new  sheet  was  first  written  or  substituted  id  that  pa* 
per;  or  when  these  marginal  abstracts  and  observations  were  made, — 
there  is  no  satisfactory  proof  to  show.  These  facts  must  be  matter  of 
conjecture;  and  I  think,  of  conjecture  only.  Paper  B.  is  of  the  same 
date  as  A.  originally;  and  though  written  afterwards,  in  the  first  instance, 
and  probably  then  only  in  substance  a  duplicate  of  the  other;  yet  I  think 
it  had  originally  this  important  difference  from  A.,  that  in  paper  B., 
the  residue  is  given  solely  to  Mr.  Sloughter  Clarke;  and  in  paper  A. 
the  residue  is  given  jointly  to  him  and  his  brother  William.  In  case  of 
their  death,  in  the  lifetime  of  the  testator,  the  residue  is  given  to  the  son 
of  Mr.  Sloughter  Clarke  as  the  substituted  residuary  legatee. 

How  these  important  differences  arose  originally  between  these  two 
instruments,  and  why  both  of  them  are  of  the  same  dates,  it  is  impossi- 
ble for  us  now  to  conjecture.  The  deceased  was  certainly  a  very  old 
man;  aged,  I  think,  nearly  eighty  years.  They  might  be  perhaps  owing 
to  some  accident,  or  they  might  be  occasioned  by  some  oversight  on  his 
part.  There  is  abundant  evidence  4o  show,  that  paper  B.  was  written 
after  paper  A.,  as  I  have  said.  Paper  B.  is  carefully  cancelled; — at 
least  the  first,  fourth,  and  fifth  sheets  are  carefully  cancelled.  The  se- 
cond and  third  sheets  do  not  appear.  They  have  been  destroyed;  and 
it  must  be  presumed  that  they  have  been  destroyed  by  himself.  The 
time  at  which  this  act  of  cancellation  of  paper  B.  took  place  does  not 
perfectly  appear;  and,  in  the  absence  of  sufficient  evidence^  rt  would  be 
in  vain  even  to  conjecture  in  respect  to  that  fact.     Possibly  it  might  have 
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been  at  the  time  when  the  deceased  executed  the  will  of  1817.  It  might 
however,  for  aught  that  appears  to  the  contrary,  have  been  at  any  other 
time.  Upon  the  back  of  it  there  is  a  written  memorandum:  but  that  equal- 
ly leaves  the  time  unascertained.  That  memorandum  is  in  these  words, 
"  These  five  sheets  or  four  j  as  entered  as  parts  of  my  will^  are  mark- 
ed with  m,y  signature^  taken  off  by  Tnyself;  reserving  only  to  direct 
an  alteration  to  any  future  legacy  I  may  think  of  ^' 

To  this  memorandum  there  is  no  date;  and,  therefore,  it  is  not  known 
when  the  act  of  cancellation  took  place. 

Now  what  might  be  the  effect  of  this  cancellation,  if  there  had  been 
no  subsequent  will  executed,  seems  quite  unnecessary- to  decide,  because 
there  is  a  subsequent  will  executed,  which  I  think  places  the  thing  quite 
sufficiently  before  the  Court,  for  its  decision;  for  that  subsequent  will  of 
1817  revoked  both  these  papers  A.  and  B. 

Then  the  question  comes,  whether  paper  A.  has  been  subsequently 
revived  in  any  way  whatever? 

The  execution  I  havp  mentioned  of  the  will  of  1817,  in  its  force  and 
effect,  so  long  as  it  continues  in  existence,  is  a  clear  and  distinct  revo* 
cation  of  the  paper  A.  The  revocation  of  paper  A.,  therefore,  is  not 
a  matter  of  doubt,  but  of  clear  intention;  and  if  that  observation  re- 
quired to  be  strengthened  by  any  other  remarks,  they  might  be  easily 
found.  Bat  this  execution  of  the  will  of  1817  is  not  done  hastily,  and 
as  a  transient  intention:  but  deliberately  and  formally.  He  did  not  even 
rely  on  his  own  handwriting  in  the  body  of  the  paper,  and  his  signa- 
ture of  the  instrument,  in  order  to  give  effect  to  that  will  of  1817,  as 
he  had  before  to  the  will  of  1811.  But  he  carried  it  to  Mr.  Wilson's, 
to  execute  it  there  in  the  presence  of  two  witnesses;  and  they  attested 
the  act.  If,  then,  the  former  will  of  1811  had  been  executed  in  a  man- 
ner equally  regular;  if  it  had  remained  in  the  most  perfect  state,  instead 
of  being  pulled  to  pieces  and  altered  and  abridged  in  the  margin,  and 
interlined,  as  it  now  appears  to  have  been; — it  would  still  be  complete- 
ly revoked,  so  long  as  the  subsequent  will  continued  to  exist.  So  long 
as  that  continued  to  exist,  the  intention  of  the  testator  to  revoke  the 
former  will  now  propounded  was  by  no  means  equivocal  or  doubtful; 
but  perfectly  distinct  and  decided.  But  this  will  of  1817  is  not  forthcom- 
ing. It  was  not  found  upon  the  deceased's  death;  and  from  the  cir- 
cumstance of  its  never  having  been  traced  into  any  other  hands  but  the 
last  that  we  hear  of  it  being  in,  that  the  deceased  immediately  upon 
its  execution,  put  it  in  his  pocket,  and  took  it  away  with  him,  it  must 
have  been  destroyed,  (it  is  to  be  presumed,)  by  the  deceased  himself. 

Now,  of  the  time  of  its  destruction  there  is  not  the  least  evidence 
whatever.  Whether  it  was  on  the  day  after  the  will  was  made,  or  on 
the  day  after  the  deceased's  incapacity  commenced,  or  at  any  interm^ 
diate  time  between  the  one  and  the  other  of  those  events,  there  is  no- 
thing before  the  Court  to  show.  The  time  must  be  mere  matter  of  con- 
^jecture.  We  have  no  declaration  coming  from  the  deceased  himself 
upon  the  subject.  We  have  no  fact  from  which  the  time  of  such  de- 
struction is  necessarily  to  be  inferred.  Mr.  Watson,  who  was  interest- 
ed in  that  will,  and  who  was  probably  one  of  the  executors  named  in 
it,  (for  he  was  an  executor  under  the  former  will,)  dies  in  the  latter  end 
of  1817.  It  may  possibly,  but  not  very  probably,  be  that  the  deceas- 
ed destroyed  the  will  upon  that  event  happening.  I  say  it  is  possible, 
but  not  very  probable;  because,  at  the  time  when  deceased  executed  the 
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former  will,  Tt  clearly  appears  from  his  own  hand  writing  that  Mr. 
Watson  was  in  a  bad  state  of  health;  and  the  deceased  himself  mentioos 
that  probably  that  gentleman's  life  was  no  better  worth  than  hit  own. 
It  is  not,  therefore,  very  probable,  I  think,  that  the  event  of  Mr.  Watson's 
death  should  have  induced  the  destruction  of  the  will  of  1817.  Who 
was  the  residuary  legatee  named  in  the  will  of  1817  is  not  directly  prov- 
ed. The  brother,  Mr.  Sloughter  Clarke,  was  the  sole  residuary  legatee 
in  paper  B.,  which,  as  I  have  before  remarked,  was  originally  written 
subsequently  to  A.  In  paper  A.,  also,  he  was  named  joint  residuary 
legatee.  Both  these  instruments  are  dated  in  June,  1811.  Therefore 
it  is  to.be  presumed  that  he  was  interested  in  the  residue  of  the  will  of 
1817.  It  is  stated  that  he  died  in  April,  1820.  That  event,  added  to 
the  death  of  one  of  the  executors,  (Mr.  Watson,)  which  I  have  already 
mentioned,  is  not  unlikely  to  have  induced  the  destruction  of  this  will 
by  the  deceased.  But  I  state  this  of  course  as  mere  conjecture.  It  is 
not  a  fact  upon  which  the  Court  is  warranted  in  relying.  The  only  fact 
IS,  that  the  will  of  1817  not  being  forthcoming,  it  must  be  presumed  to 
have  been  destroyed  by  the  deceased.  Then  comes  the  consideration  of 
what  is  the  legal  effect  of  that  fact? 

Is  it  to  set  up  this  paper  A.,  which  in  its  original  slate  may  not  have 
been  considered  at  all  as  his  will,  but  was  meant  perhaps  as  a  sketch  of 
the  will  which  was  executed  on  the  fifteenth  of  June,  ISll,  B.  being 
more  formal  than  A.,  and  in  its  altered  state  may  have  been  only  used 
as  the  draft  for  the  will  of  1817. 

Whether,  by  the  destruction  of  that  will  of  1817  and  other  circom- 
stances,  this  paper  A.  be  revived  or  not,  is  the  question  which  this 
Court  has  now  to  decide. 

Now  the  legal  presumption  as  to  whether,  by  the  destruction  of  a 
later  will,  the  revival  of  a  former  uncancelled  will  is  to  be  presumed, 
is  a  point  that  has  been  much  controverted,  but  never  very  clearly  set- 
tled. And  perhaps  the  bare  legal  presumption  upon  such  a  case  is  not 
very  material  to  be  discussed.  In  the  case  of  Glazier  and  Glazier,  4 
Burr.  2512,  so  far  as  respects  the  disposition  of  lands.  Lord  Mansfield 
is  reported  to  have  said  that  the  former  will  is  revived.  But  the  cor- 
rectness of  that  report  and  the  soundness  of  the  doctrine  there  laid  down 
have  been  a  good  deal  questioned.  In  these  Courts,  as  applies  to  wills 
respecting  personalty,  the  presumption  has  been  rather  the  other  way, 
and  against  the  revival  of  the  former  testament;  it  has  been  held  that  it 
requires  some  act  to  show  an  intention  of  such  revival.  As  far  as  my 
own  opinion  goes,  I  cannot  help  saying  that  good  sense  and  the  reason 
of  the  thing  seem  rather  to  favour  the  presumption  as  taken  in  these 
Courts.  But  the  truth  is,  that  in  all  these  matters  the  legal  presump- 
tion must  grow  out  of  something  in  evidence  before  the  Court; — and  in 
fact  a  case  can  hardly  by  possibility  be  so  destitute  of  all  circumstances 
as  to  require  a  decision  upon  mere  legal  presumption,  and  nothing  else. 
In  the  case  of  Moore  2^\\d  Delatorre^  ante,  p.  109,  before  the  High 
Court  of  Delegates,  I  understand  it  was  clearly  held  by  that  Court,  that 
whichever  way  the  presumption  of  revival  might  be,  still  the  intention 
was  to  be  collected  from  all  the  circumstances  of  the  case. 

Now,  if  the  Court  is  to  collect  the  intention  in  the  present  instance 
from  all  the  circumstances  of  the  case,  the  intention  to  revoke  this  will, 
and  the  subsequent  actual  revocation  of  it  by  the  will  of  1817,  being 
quite  clear  and  unequivocal; — the  contrary  intention  to  revive  it  remains 


3  PiiiLLiMonE,  543.  475 

fo  be  shown,  as  growing  out  of  all  the  circumstances.  Here,  however, 
the  intention  to  revive  it  is  not  supplied  either  by  the  paper  itself,  or  by 
any  parol  declaration  made  by  the  deceased,  or  by  any  change  in  the 
condition  of  this  party.  If  such  intention  is  to  be  collected  at  all,  it  can 
only  be  collected  in  some  of  those  other  papers  which  were  found  in  the 
deceased's  possession.  On  the  face  of  the  instrument  itself  nothing  ap-* 
pears; — there  is  no  memorandum,  no  recognition  of  it  in  any  way  sub- 
sequent to  June,  1816^ — the  subsequent  will  being,  as  we  have  seen,  ex- 
ecuted in  June,  1817. 

The  other  papers  before  the  Court  were  found  in  company  with  this 
instrument  in  the  deceased's  tin-box.  It  was  the  habit  of  the  deceased 
to  make  abstracts  of  his  testamentary  papers:  these  are  lists  of  the  lega- 
cies, for  the  most  part,  contained  in  the  testamentary  papers.  He  also 
had  the  habit  of  keeping  old  cancelled  wills  in  his  possession.  There 
are  a  variety  of  them  before  the  Court: — but  when  some  of  them  were 
written, — how  many  times  they  have  been  altered  and  added  to, — and 
from  what  papers  some  of  them  have  been  extracted,  must  be  almost 
entirely  matters  of  coqjecture. 

The  papers  F.  and  L.  are  abstracts  of  the  will  of  1807;  and  M.  seems 
to  be  no  more  than  a  list  of  the  legacies,  placed  in  difierent  columns. 
Whether  they  are  legacies  of  that  will,  or  of  any  other  will,  It  is  per- 
haps not  very  material  to  know. 

Paper  D.  is  headed  ^<  legacies  in  my  will  dated  the  15th  June,  1811." 
That  is  written  on  the  back  of  an  old  letter,  and  is  on  paper  with  the 
water-mark  of  1810. 

Paper  I.  is  of  the  same  description.     It  is  an  abstract  of  the  will  of 
1811,  is  on  an  old  letter,  and  on  paper  also  with  the  water-mark  of  1810. 
Paper  E.  is  another  abstract  of  the  will  of  1811;  but  the  water-mark 
on  that  paper  is  1815. 

Paper  G.  is  also  written  upon  the  back  of  an  old  letter:  but  that  let- 
ter is  dated  on  the  Sd  July,  1816.  A  part  of  it  is  described  '^Extract 
of  legacies  in  my  will,  dated  June,  1811.''  That  applies  to  the  first  and 
second  columns.  The  third  column  and  the  fourth  column  are  describ- 
ed, «* Money  devised  by  my  will;  trust-money  in  the  funds  devised.'^ 
These  two  columns  are  dated  in  1818. 

In  paper  A.  is  an  inquiry  whether  the  deceased  could  alter  the  residu- 
ary bequests  of  his  will  by  a  codicil? — whether  there  had  not  lapsed  a 
sum  of  500/.  Reduced  to  Mr.  H.  Gorden,  who  appears  to  be  a  legatee 
in  1,500/.  by  the  will; — and  the  form  of  revoking  such  legacy  is  drawn 
at  the  end  of  the  paper.  But  there  is  nothing  to  Ax  the  date  as  to  when 
this  was  written. 

These  are  the  several  abstracts;  and  two  of  them,  6.  and  H.,  have 
been  particularly  relied  on.  The  fourth  column  of  paper  G.,  which  I 
have  already  mentioned,  and  which,  folding  back  the  letter,  was  perhaps 
the  first  part  that  was  wrinen  of  it,  is  intituled,  «*  Extracts  of  my  will 
(dated)  in  1811."  Hence,  it  is  probable  that  it  was  written  some  time 
subsequently  to  July,  1816.  For  what  purpose  this  paper  was  written 
must,  like  many  other  circumstances  in  this  case,  remain  mere  matter  of 
conjecture.  Whether  it  was  preparatory  to  the  new  first  sheet  of  paper  A., 
or  preparatory  to  a  new  will,  or  whether  this  first  sheet  in  paper  A.  was 
preparatory  to  the  new  will  of  1817,  does  not  satisfactorily  appear.  But 
it  does  clearly  appear  fhat  the  second  and  fourth  columns  of  paper  G. 
were  written  before  the  first  sheet  of  paper  A.;  and  were  originally  aa 
Vol.  I.  60 
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a1)8tract  of  the  first  sheet  of  paper  B.,  and  possibly  also  of  the  first  sheet 
of  paper  A. ;  because,  perhaps,  the  first  sheets  of  A.  and  B.  were  origi- 
nally the  same.  The  legacies  are  the  same  as  in  B.,  the  cancelled  pa- 
per: but  they  were  afterwards  ahered,  and  made  the  same  as  they  sub- 
sequently stand  in  paper  A.  For  example:  the  first  and  second  legacy 
are  the  same  in  both;— he  leaves  one  thousand  pounds  to  his  brother  W. 
Clarke,  and  ten  thousand  pounds,  three  per  cent.  Reduced  Annuities,  to 
his  brother  Mr.  Sloughter  Clarke.  These  are  the  same  in  both  papers; 
in  papers  A.  and  B.,  and  in  the  abstract.  The  third  legacy  is  a  legacy 
to  his  sister,  Mrs.  Wilson;  the  interest  of  2,000/.,  and,  after  her  death, 
the  principal  to  her  sous.  Now  in  paper  B.,  that  stands  5,000/. ;  so  too 
it  was  originally  in  paper  G.  It  is,  however,  in  this  abstract  G.,  altered 
from  5,000/.  to  2,000/.;  and  now,  in  the  first  sheet  of  paper  A.,  it  is 
restored  to  2,000/.;  so  that  paper  G.  is  originally  an  abstract  of  paper 
B.; — it  is  then  altered,  and  after  that  paper  A.  is  made. 

The  same  observation  applies  to  the  new  legacy, — that  to  Mrs.  Rem- 
ington. In  B.  it  is  500/.;  in  this  abstract  it  was  500/.:  but  it  is  now 
altered  in  this  abstract  to  300/. ; — and  in  the  first  sheet  of  A.  it  is  300/. 

The  next  legacy  in  this  abstract  is  that  to  his  nephew  Mr.  Samuel 
Clarke,  of  2500/.  Navy  5  per  Cents.  That  does  not  occur  as  the  next 
legacy  in  the  new  paper  A. :  but  there  is  an  intermediate  legacy.  There 
are  two  money-legacies  of  1,000/.  to  each  of  his  two  nephews,  H.  Wil- 
son and  W.  Wilson:  and  these  two  intermediate  legacies,  which  are  to 
be  found  in  the  first  sheet  of  paper  A.,  are  added  at  the  end  of  this  paper 
in  a  different  ink  and  handwriting.  This  confirms  my  supposition,  that 
the  abstract  G.  is  not  made  from  paper  A.,  but  made  before  it,  and  that 
A.  was  made  from  this.  But  this  is  more  decisive  with  respect  to  the 
fifth  sheet  of  paper  A.  In  paper  B.  (the  original  paper)  there  is  1,500/. 
given  to  H.  and  W.  Wilson,  in  trust  for  their  sister  Harriet  Newbury. 
In  paper  G.  that  stood  originally  in  the  same  way:  then  that  is  bracket- 
ed;— there  is  written  opposite,  "lapsed:"  (I  suppose  Mrs.  Newbury 
died  in  the  mean  time.)  It  is  then  interlined,  *Ho  her  son  Christopher 
Newbury,  500/. ;" — this  is  just  as  it  originally  stood  in  paper  B.  But 
subsequently  to  this,  paper  A.  was  written;  because  there  it  stands  only 
500/.  lo  Christopher  Newbury. 

These  six  legacies  were  contained  originally  in  the  first  sheet  of  paper 
B.: — that  contains  the  whole  of  them;  but  it  is  not  an  abstract  of  the 
first  sheet  of  paper  A.  On  the  contrary,  this  abstract  shows  that  it  was 
made  preparatory  to  the  new  sheet,  which  has  been  made  and  substi- 
tuted for  paper  A. 

Other  observations  arise  which  tend  only  to  confirm  the  fact  that  pa^ 
per  B.  was  first  written:  then  G.  is  an  abstract  from  that.  Paper  A., 
I  should  premise,  is  the  first  written  of  the  whole: — then  paper  B.  is 
written  and  executed.  Both  are  dated  in  June,  1811.  Then  in  1816 
the  third  and  fourth  columns  of  paper  C.  were  abstracted  either  from 
paper  A.  or  paper  B.  (if  they  were  both  the  same  at  this  time)  and  after 
this  the  first  sheet  of  paper  A.  was  added.  If  the  Court  were  to  indulge 
in  conjectures,  I  should  say  that  the  most  probable  conjecture  is,  that 
this  new  first  sheet  was  substituted  at  the  time  for  the  purpose  of  mak- 
ing preparation  for  that  new  will  which  was  in  part  executed  in  the  year 
1817. 

There  is  nothing  to  show  that  the  instrument  A.  was  ever  used  after 
the  execution  of  this  will  of  1817; — for  if  paper  A.  was  the  draft  of  this 
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new  willy  why  then  an  abstract  made  in  the  year  1817  would  more  pro- 
bably be  the  abstract  from  that  new  will  of  1817.  If  transposing  the 
draft  for  taking  that'new  will,  (which  to  a  person  of  eighty  years  of  age 
was  no  doubt  a  matter  of  considerable  difficulty,  and  required  consider- 
able time  to  effect,)  the  leaving  the  date  of  this  paper  unaltered  are  all 
eonsistent  with  the  several  heads  for  the  draft  of  this  new  will  of  1817: 
if  the  Court  could  assume  this  to  be  the  fact,  there  is  an  end  of  all  doubt 
upon  the  case.  For  no  one  would  conclude  that  a  testator  destroying  an 
executed  will  could  by  that  act  revive  the  mere  draft  of  that  will. 

The  other  columns  of  paper  G.,  I  mean  the  first  and  second  columns, 
have  at  the  top  of  them  the  date  1818.  Whether  these  are  copied  from 
an  original  paper  of  that  date  or  not  we  have  no  satisfactory  proof. 

Paper  H.y  which  is  partly  only  a  duplicate  of  G.,  has  the  dateof  June, 
1818,  written  at  the  top  of  it.  ,  « Extracts  from  my  will  dated  June, 
1818/'  But  there  is  nothing  to  prove  that  they  are  not  extracts  of  the 
will  of  1817.  There  is  nothing  to  show  that  the  will  of  1817  was  not 
in  the  legacies,  or  in  most  of  them  at  least,  conformable  to  the  will  of 
181 1.  Even  paper  H.,  though  it  has  some  of  the  legacies  omitted,  pos- 
sibly is  also  made  from  the  wills  of  1817;  and  for  this  reason,  because 
the  revoked  and  lapsed  legacies,  which  are  contained  in  paper  A.  are 
not  included  either  in*the  first  or  second  columns  of  pap«r  G.  or  paper 
H.  For  exam ple,r— there  is  the  legacy  to  Octavius  (Clarke);  that  is  not 
inserted  in  these  abstracts,  but  it  remains  in  paper  A.  The  legacy  to 
Mrs.  Snarey  is  not  to  be  found  in  this  abstract.  The  bequest  of  the 
shipping  to  Mr.  Wilson  is  not  contained  in  it.  The  legacy  to  Mr.  Dare 
is  lapsed.  The  bequest  of  Saxon's  debt  is  omitted.  Now  all  these  cir- 
cumstances, (as  far  as  they  make  something  of  probability,)  tend  rather 
to  show  that  this  abstract,'  dated  1818,  was  made  from  the  will  of  1817, 
and  not  from  the  old  will  of  1811. 

If  so,  (if  that  be  probable)  this  abstract  will  not  tend,  in  the  slightest 
degree,  to  show  any  intention  to  revive  paper  A.  after  the  destruction 
of  the  will  of  1817.  It  will  only  tend  to  this  inference;  that  the  will  of 
1817  was  not  destroyed  till  after  these  two  abstracts  G.  and  H.  were 
written. 

It  is  observable  that  in  neither  of  these  papers  G.  nor  H.,  where  they 
have  the  date  "  1818,"  affixed  to  them  (for  it  is  pretty  satisfactorily 
shown,  I  think,  that  the  third  column  of  paper  G.  was  written  before 
paper  A.  was  altered)  there  is  no  mention  whatever  of  who  are  the  resi- 
duary legatees;  and  we  have  no  evidence  as  to  who  was  the  residuary 
legatee  ap|>ointed  in  the  will  of  1817. 

Indeed  it  is  evident  that  the  mind  of  the  deceased,  at  various  times, 
fluctuated  as  to  the  disposition  of  the  residue  of  his  property.  By  the 
will  of  1797,  which  is  marked  E.,  the  brother,  William  Clarke,  is  the 
sole  residuary  legatee.  In  the  will  of  1607,  the  brother  William,  and 
the  nephews  Henry  William,  William,  and  Robert  Clarke,  are  all  four 
of  them  jointly  declared  to  be  such  legatees. 

In  the  will  of  1811  paper  A.,  which  was  first  written,  the  brothers 
William  Clarke  and  Sloughter  Clarke  are  jointly  residuary  legatees. 
And  in  case  of  their  death  in  the  lifetime  of  the  testator,  the  son  of  Mr. 
Sloughter  Clarke  (W.  W.  Clarke)  is  substituted  as  residuary  legatee. 
In  the  will  of  1811,  marked  B.,  which  is  more  formally  written  than 
paper  A.,  the  brother,  Mr.  Sloughter  Clarke,  is  the  sole  residuary  le- 
gatee.    When  that  will  was  cancelled,  thero  is,  as  I  have  before  said, 
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no  proof:  he  might  have  left  it  uncancelled  till  he  had  formed  a  draft 
for  the  will  of  1817;  and  even  till  after  he  had  executed  that  will.  For 
here  ia,  in  his  own  handwriting,  an  inquiry  whether  he  could  alter  the 
residuary  disposition  of  his  property  by  a  codicil; — ^it  does  not  appear 
when  that  codicil  was  written^  however,  purely  then  it  would  require 
very  satisfactory  proof  indeed,  to  show  an  intention  on  the  part  of  the 
deceased  to  revive  this  important  part  of  paper  A.  (as  to  the  residuary 
disposition  intended  by  him  to  be  made:)  which,  by  the  death  of  Mr. 
Sloughter  Clarke,  will  vest  solely  iu  Mr.  William  Clarke. 

It  is  quite  impossible  to  say  what  the  purpose  was,  for  which  the  pa* 
pers  with  the  mark  of  G.  and  H.  were  written.  Still  less  can  we  say, 
that  they  were  written  after  the  will  of  1817;  and  consider  paper  A.  as 
his  operative  instrument.  AH  these  rHarkings  and  crossings  off,  and  ad« 
ditional  legacies  of  paper  6.,  (for  there  is  an  entire  column  in  paper  &. 
tending  to  show,  that  it  was  meant  to  alter  the  legacies  of  the  will  of 
1817);  all  these,  I  say,  might  be  preparatory  to  a  new  will  made  id 
1819;  and  if,  by  what  there  is  in  the  lower  part  of  the  same  paper,  he 
meant  to  see  what  his  property  was,  it  might  be  for  a  new  will  to  be 
made  in  1820,  after  the  death  of  his  broUier,  Mr.  Sloughter  Clarke, 
who  was  deeply  interested  in  the  will  of  1817;  or  possibly  the  deceased, 
who  was  very  far  advanced  in  life,  mJght  find  the  arrangement  of  his 
large  property  so  difficult,  that  he  destroyed  the  will  of  1817,  and  de*^ 
termined  to  let  the  law  take  its  course  in  distributing  his  property  among 
his  family.  True  it  is,  that  all  this  is  conjecture:  but  we  have  Dotbing 
else  left  to  guide  us  here;  and  I  only  mention  this  to  show  how  danger- 
ous it  would  he  to  carry  it  any  further.  There  being,  then,  no  direct 
act  of  revival  of  paper  A.,  either  on  the  face  of  the  instrument  itself,  or 
in  any  other  document  before  the  Court,  that  comes  before  it. from  an* 
der  the  hands  of  the  deceased  himself;  I  am  next  to  inquire,  <^  whether 
there  be  any  intrinsic  circumstances  in  this  case  that  show  he  iateoded 
to  revive  and  set  up  this  will  of  1811.'' 

So  far  from  it,  the  few  circumstances  that  do  arise  bear  just  the  con* 
trary  inference. 

^  There  is  not  the  slightest  change  of  condition  on  the  part  of  the  de> 
ceased,  tending  to  show  that  he  meant  on  that  account  to  revive  this 
paper  of  1811.  A  circumstance  of  much  consequence  where  the  inten- 
tion to  revive  a  former  will  may  be  inferred  from  the  latter  will.  Sup- 
pose that  a  person  had  made  a  will  in  favour  of  a  wife;  or  in  favour  of 
one  of  his  children  in  preference  to  the  others,  giving  a  large  proportioQ 
to  such  wife  or  eliild  of  his  property.  Suppose  he  makes  a  subsequent 
will  on  some  sudden  anger  or  passion,  that  subsequent  one  cutting  off  hia 
wife  or  child;  and  say  that  almost  immediately  afterwards  he  should  be 
reconciled  to  them,  and  the  subsequent  will  should  be  destroyed, — the 
former  one  remaining  uncancelled; — and  that  for  the  remainder  of  hia 
life  the  testator  lives  in  entire  harmony  with  the  wife  or  child.  Why 
facts  of  this  sort  would  lea\^  no  doubt  in  the  mind  of  the  Court  that  the 
deceased  considered  his  former  will  to  be  revived,  and  looked  upon  it 
as  operative  for  the  remainder  of  his  life. 

But  here  this  will  of  1817  is  a  deli  berate' act,  more  so  than  ordinary. 
That  will  the  deceased  had  executed  in  the  presence  of  witnesses.  But 
he  had  not  executed  the  paper  of  181 1  in  the  presence  of  witnesses.  Why 
he  destroyed  the  will  of  181 1  does  not  appear.  This  instrument  of  181 1, 
paper  A.,  (if,  indeed,  it  was  not  intended  for  the  copy  of  a  former  will. 
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or  for  the  mere  will  of  1817,^  is  not  left  in  any  formal  state,  but  just 
the  reverse.  The  sheets  are  aisconnected  one  from  the  other*  It  is 
left  with  marginal  notes  and  alterations.  One  of  the  legatees  is  dead. 
One  of  the  executors  is  also  dead.  The  most  important  person  connected 
with  the  document, — Mr.  Sloughter  Clarke  is  dead.  He  was  the  re- 
siduary legatee;  and  by  his  death  the  whole  of  this  residue  would  go 
to  his  brother,  Mr.  W.  Clarke.  From  the  circumstance  of  Mr.  Sloughter 
Clarke's  being  joint  residuary  legatee  in  paper  B.,  and  his  son  being  ap- 

J pointed  to  succeed  him  in  the  event  of  his  death,  during  the  testator's 
ifetime,  it  would  seem  that  that  was  the  favoured  branch  of  the  family* 

Under  all  these  circumstances,  to  suppose  that  the  deceased  meant  to 
revive  this  instrument,  (paper  A.,)  and  intended  these  sheets  of  paper, 
without  any  alteration,  'to  operate  as  his  will,  really  appears  to  me  to  be 
the  very  height  of  improbability. 

It  is  said  that  the  deceased  intended  to  die  intestate;  and  so  he  did, 
for  several  years,  for  a  very  considerable  portion  of  his  life.  But  it  is 
tnere  conjecture  that  he  did  so  after  the  destruction  of  his  will  of  1817; 
and  more  particularly,  after  the  death  of  his  brother,  Mr.  Sloughter 
Clarke.  But  the  question  for  the  Court  is  not,  whether  he  intended  to 
die  testate  or  not;  but  whether  he  meant  to  revive  this  instrument  which 
is  now  propounded. 

If  he  did  not  intend  to  revive  it,  there  being  no  valid  will, — ft\e  law 
makes  him  dead  intestate.  Now  from  all  the  circumstances  of  this  case, 
(which  I  have  alluded  to,  with  considerable  minuteness,  rather  for  the 
satisfaction  of  the  parties  concerned,  than  as  thinking  that  the  case  itself 
is  fraught  with  that  degree  of  doubt  and  uncertainty  which  should  make 
so  minute  a  recapitulation  necessary,)  I  am  by  no  means  satisfied  that 
it  was  the  intention  of  the  deceased  to  revive  his  will. 

On  the  contrary,  I  think  that  the  deceased  did  not  intend  this  paper  to 
operate  as  his  will  at  all,  and  that  I  am  bound  to  pronounce  against  it;— 
and  that,  so  far  as  appears  to  this  Court,  it  was  his  intention  to  die  in- 
testate. 


ABGHES  COURT  OF  CANTERBURY. 

The  Office  of  the  Judge  promoted  by  ROSE  v.  LEE.— p.  566. 


By  Letters  qfReqruat  from  the  Rector  of  Lincoln  College  in  the 

University  of  Oxford. 


Letters  of  request  from  the  rector  of  Lincoln  College,  in  the  University  of  Ox- 
ford, rejected;  there  being  no  sufficient  proof  that  the  rector  of  Lincoln  Col- 
lege was  entitled  to  exercise  peculiar  jurisdiction  in  the  parish  of  Long  Coombe 
within  the  diocese  of  Oxford!, 
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PREROGATIVB  COURT  OF  CANTERBURY. 

JACKSON  and  WALLINGTON  v.  WHITEHEAD.— p.  577. 

An  executor,  -who  had  taken  the  oath  of  office  and  given  an  appearance,  in  a 
suit  touching  the  validity  of  the  will,  allowedto  be  dismissed,  in  order  that  he 
might  renounce  probate,  and  become  a  witness  in  the  cause. 

Ann  Whitehead  died  on  the  19th  of  January  1821,  leaving  a  will 
in  which  the  Rev,  Thomas  Jackson  and  Algernon  Wallington  were 
nominated  executors.  On  the  1st  of  February  following  Mr.  Jackson 
and  Mr.  Wallington  took  the  usual  oaths,  as  executors:  but  before  the 
probate  passed  the  seal  a  caveat  was  entered;  and  on  the  16th  of  Febru- 
ary, an  appearance  was  given  for  John  Whitehead,  a  nephew  and  one 
of  the  next  of  kin  of  the  deceased,  who  instituted  proceedings  to  con* 
test  the  validity  of  the  will.  On  the  1st  of  March  the  executors  were 
Bworn  to  an  affidavit  of  scripts;  and  shortly  afterwards  Mr.  Walliogtoa 
signified  his  intention  of  renouncing  the  probate  and  execution  of  the 
will,  and  releasing  a  legacy  bequeathed  by  it^  in  order  that  he  might 
become  a  witness  in  the  cause. (a) 

Judgment. 

Sir  John  Nicholl. 

The  executors  were  sworn,  and  the  probate  was  afterwards  stopped 
by  a  caveat;  after  that,  an  appearance  was  given  for  the  executors,  and 
after  that  an  application  was  made  to  dismiss  one  of  the  executors,  in 
order  that  he  might  be  examined.  He  is  stated  to  be  a  material  witness 
in  the  cause,  as  he  received  instructions  from  the  deceased  for  the  mak- 
ing of  the  will,  and  was  present  at  the  execution  of  it. 

It  is  not  to  be  denied,  that  in  a  great  variety  of  cases,  executors  have 
been  dismissed  after  proceedings  have  been  had:  but  it  is  said  that  he 
has  appeared  in  the  cause  as  a  party,  and  also  been  sworn  as  an  execu- 
tor; and  these  circumstances  are  considered  as  precluding  him. 

I  have  looked  through  a  great  variety  of  cases,  and  have  not  found  any 
one  in  which  the  circumstance  of  a  person  having  been  sworn  as  an  execu- 
tor has  ever  been  that  on  which  the  Court  has  refused  to  allow  him  to 
renounce,  nor  has  it  ever  been  made  a  material  ground. 

The  only  authority  in  any  point  is  that  in  1  Ventris,  335.  We  well 
know  that  a  single  case  connected  with  proceedings  in  this  Court,  re- 
ported so  incorrectly  as  it  seems  to  be,  cannot  be  safely  relied  upon; 
and  at  most  it  only  decides  that  a  voluntary  renunciation  is  not  so  bind- 
ing as  to  exclude  an  executor  from  the  duties  of  the  executorship.  Ano- 
ther question  is,  whether,  if  he  be  dismissed,  his  evidence  could  be  re- 
ceived. After  looking  through  a  great  number  of  cases,  I  find  none 
where  the  Court  has  refused  to  dismiss,  except  on  the  ground  of  the 
party  having  intermeddled  with  the  effects.  The  reason  for  this  is  ob- 
vious— that  where  a  party  has  intermeddled, — he  has  taken  upon  him- 
self the  burthen,  and  acquired  the  responsibility  of  an  executor, — that 
was  the  principle  of  the  decision  in  Haywood  v.  Bridges^  Prerog. 
1767. 

(a)  It  was  contended  that  having  taken  the  oath  of  office,  and  given  an  ap- 
pearance in  the  cause,  it  was  not  competent  to  the  executor  now  to  renounce  the 
probate  and  execution  of  the  wilL 
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I  think  if  he  has  not  taken  upon  himself  this  burthen,  the  Court  has 
authority  to  dismiss  him.  No  injury  can  be  derived  tb  the  adverse  par- 
ty from  the  want  of  his  answers,  because  he  may  be  cross-examined;-^ 
his  knowledge  of  the  transaction  may  be'sifted  to  the  uttermost.  Oq^»%^^ 
the  other  hand,  a  great  injury  might  accrue  to  the  other  parties,  who 
may  be  legatees,  if  this  evidence  be  excluded.  Innocent  third  parties 
may  lose  the  whole  benefit  of  their  legacies;  and  the  intention  of  the 
deceased  may  be  defeated  because  the  executor,  before  he  knew  of  the  ' 
caveat,  had  taken  the  oath  of  office.  This  would  be  great  injury  and 
injustice: — and  finding  no  ground  on  which  an  executor  has  been  ex- 
cluded from  renouncing,  except  that  of  having  intermeddled  with  the 
effects,  which  is  not  suggested  in  this  instance,  I  am  of  opinion  that 
Mr.  Wallington  is  entitled  to  be  dismissed. 


CONSISTORY  COURT  OF  LONDON. 

DIDDEAR,  falsely  called  FAWCIT,  otherwise  SAVILL  v.  FAU- 

CIT.— p.  580. 

Nullity  of  marriag^e  by  reascm  of  false  publication  of  banns,  not  established. 


PREROGATIVE  COURT  OF  CANTERBURY. 

THOMPSON  V.  WALDRAM— p.  584. 

A  party  benefited  under  a  former  will,  Which  does  not  appear,  cannot  be  admit- 
ted a  contradicter  to  a  subsisting  will. 

r 

Judgment. 

Sir  JofiN  NicHOLL. 

The  deceased  is  stated  to  have  made  two  wills;  and  that  Mr.  Thomp- 
son was  executor  under  one,  and  Mr.  Nias  under  the  other.  The  for- 
mer will  is  not  found:  but  it  is  alleged  to  have  been  in  existence,  and 
the  executor  producing  a  draft  of  it,  prays  to  be  admitted  a  contradicter 
to  the  latter  will  without  propounding  the  first. 

The  will  not  being  forthcoming,  the  presumption  is  that  it  was  de- 
stroyed by  the  deceased; — and  a  party  under  a  former  destroyed  will  is 
not  at  liberty  to  put  a  party  on  proof  of  a  latter  will,  without  offering 
an  admissible  allegation;  if  he  denies  the  existence  of  the  former  will, 
the  executor  is  bound  to  go  on  pari  passu. 

What  are  the  circumstances  brought  forward  in  this  affidavit?  He 
has  heard  and  believes  the  will  was  destroyed  after  the  death  of  the 
testator;  not  a  word  by  whom  or  when.  On  a  further  affidavit  by  Mr. 
Nias,  he  says,  he  has  heard  it  was  in  the  possession  of  the  deceased  un- 
cancelled and  unrevoked,  (if  twenty  witnesses  were  to  state  this  it 
would  be  no  evidence  of  the  fact,)  and  that  she  deposited  it  with  the 
plate  and  other  articles  in  a  certain  box  in  her  bedchamber.  Non  con- 
stat, that  he  was  told  all  this  by  Mr.  Thompson:  and  if  all  this  was  re- 
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duced  into  an  allegationi  the  Court  could  not  receive  it  I  think  this 
affidavit  does  not  propound  a  statement  which  justifies  this  proceeding. 

On  the  other  hand,  there  is  an  affidavit  of  persons  speaking  from  their 
own  knowledge,  which  repels  all  presumption  of  the  will  having  been 
destroyed  by  any  one  but  the  deceased;  particularly  the  affidavit  of 
Brett,  who  was  the  subscribing  witness  under  both  wills. 

No  ground  is  laid  for  this  application: — if  any  person  benefited  by  a 
former  will  is  to  be  allowed  to  put  an  executor  on  proof  of  an  existing 
will,  a  door  would  be  opened  to  very  vexatious  litigation. 

I  cannot  admit  this  party  to  be  a  contradtcter. 


CONSISTORY  COURT  OF  LONDON. 

The  MARCHIONESS  v.  The  MARQUIS  of  DONEGAL  v.  CHI- 

CHESTER.— p.  586. 

Not  competent  to  a  party  called  upon  to  see  proceedings  in  a  marriage  suit,  to 
object  to  the  jurisdiction,  on  the  ground  that  the  party  proceeded  against  has 
been  anduly  cited. 


PREROGATIVE  COURT  OF  CANTERBURY. 

FORBES  V.  GORDON.— p.  614. 

Imperfect  papers  established  as  codicils  to  a  regularly  executed  wilL 

Ak  allegation  was  given  in  on  the  part  of  Charles  Forbes,  Esq.,  the 
executor  under  the  last  will  and  testament  of  his  uncle  John  Forbes, 
Esq.  of  New,  in  the  county  of  Aberdeen,  and  of  Fitzroy  Square,  in  the 
county  of  Middlesex,  which  pleaded  the  following  facts:-— 

First,  That  John  Forbes,  Esq.  the  testator  in  this  cause  deceased, 
having  on  the  !2d  of  May,  1820,  made  and  duly  executed  his  last  will 
and  testament  in  writing,  did  immediately  after  the  execution  thereof 
inquire  of  his  solicitor,  Mr.  Julius  Hutchinson,  by  whom  the  will  had 
been  prepared,  whether  any  particular  form  of  words  would  be  requi- 
site for  the  purpose  of  bequeathing  legacies  to  relatives  or  friends: — and 
upon  being  answered  in  the  negative,  so  far  as  regarded  absolute  pecu- 
niary bequests,  he  the  said  deceased  then  expressed  his  intention  to 
make  himself,  at  a  future  time,  a  codicil  containing  bequests  of  that 
description.  And  that  on  or  about  the  twelfth  day  of  June,  1821,  the 
said  John  Forbes  called  upon  the  said  Julius  Hutchinson,  at  his  cham- 
bers in  Lincoln's  Inn,  and  delivered  to  him  his  aforesaid  will,  bearing 
date  the  second  of  May,  1820,  together  with  a  paper  writing  being  the 
testamentary  paper  or  codicil  now  marked  with  the  letter  £.;  and  he 
then  mentioned  to  his  said  solicitor,  that  he  wished  a  new  will  to  be 
prepared  with  such  alterations  to  be  made  therein  as  were  pointed  out 
in  the  said  paper  writing  marked  B.  And  the  said  Julius  Hutchinson, 
having  read  over  the  said  paper  of  instructions,  in  the  presence  of  the 
said  deceased,  and  observing  that  several  of  the  alterations  therein  sug- 
gested would  not  be  requisite,  as  the  events  and  circumstances  to  which' 
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they  referred  were  already  provided  for  by  his  said  will;  he  thereupon 
informed  the  said  deceased  that  a  codicil  embracing  the  remainder  of 
the  wished  for  alterations  would  be  sufficient.  That  the  said  Julius 
Hutchinson  further  observing,  that  by  the  said  paper  writing  marked 
B.y  the  bequest  of  the  residuary  estate  as  contained  in  the  will  was  in- 
tended to  be  revoked,  and  not  conceiving  that  complete  instructions 
were  contained  in  the  said  paper  writing  for  disposing  of  the  same  anew; 
-^he  asked  the  said  deceased  in  what  manner  he  wished  the  undisposed 
of  residue  to  go; — to  which  the  said  deceased  replied,  that  ^<  he  meant 
it  to  go  to  his  executors,''  adding,  that  he  supposed  that  would  be  the 
effect  of  the  expressions  used  by  him  in  the  said  paper  of  instructions: 
for  that  having  bequeathed  the  residue  to  his  executors,  they  would  take 
the  excess  beyond  what  might  be  specifically  bequeathed,  or  he  the  said 
deceased  expressed  himself  in  words  to  that  or  the  like  effect:  but  the 
said  Julius  Hutchinson  did  not  commit  the  said  deceased's  explanation^ 
in  that  behalf,  to  writing. 

Secondly,  That  the  whole  body,  series,  and  contents  of  the  said  pa- 
per writing,  or  codicil,  marked  B.,  beginning  and  ending  as  is  here- 
inbefore set  forth,  pleaded,  and  referred  to  in  the  next  preceding  arti* 
cle^  were  and  are  of  the  proper  handwriting  of  the  said  John  Forbes 
the  deceased  in  this  cause. 

Thirdly,  That  the  deceased  at  the  time  of  his  delivering  the  aforesaid 
paper  of  instructions  marked  B.,  to  the  said  Julius  Hutchinson,  as  before 
pleaded,  was  apparently  in  good  health;  and  having  treated  the  subject 
as  a  matter  to  be  attended  to  at  his,  the  said  Julius  Hutchinson's,  lei- 
sure, who  had  at  that  time  occasion  to  go  to  the  Continent  upon  parti- 
cular business,  the  preparation  of  the  said  intended  codicil  was  post- 
poned by  him  as  a  business  which  might  await  his  return;  previously 
to  which  the  said  deceased  died  suddenly,  as  hereinafter  pleaded.  That 
at  the  time  of  the  said  deceased's  death,  the  said  original  will  and  paper 
of  instructions  remained  in  the  custody  of  the  said  Julius  Hutchinson, 
for  the  purpose  of  his  preparing  a  codicil^  agreeably  to  the  directions 
therein  set  forth. 

Fourthly,  That  the  deceased,  who  was  at  the  age  of  seventy-eight  years 
or  thereabouts,  was  taken  suddenly  ill  at  his  house  in  Fitzroy  Square 
aforesaid,  between  nine  and  ten  o'clock  in  the  evening  of  the  20th  day 
of  June  now  last  past,  and  died  before  the  following  morning;  and  on 
'  or  about  the  thirtieth  day  of  the  said  month  of  June,  a  search  being 
made  amongst  his  papers,  the.  aforesaid  testamentary  paper  or  codicil 
marked  A.,  beginning  thus,  **  London,  March  Ist,  1821:"  ending  thus, 
**  To  the  widow  of  my  late  nephew  Thomas  Forbes,  1  leave  five  hun- 
dred pounds,"  and  subscribed  by  the  said  deceased  on  the  three  first 
pages  thereof,  was  found  in  the  left  side  of  a  writing  table  or  desk  in 
the  dining  room  of  the  said  deceased's  house  in  Fitzroy  Square,  at  which 
he  usually  wrote,  and  in  which  he  kept  his  cash  book  and  papers  of 
value.  That  James  Mindenhall,  the  bullet  of  the  said  deceased,  was 
in  the  habit  of  frequently  going  into  his  master's  room  to  see  whether 
he  wanted  any  thing;  and  did  on  the  forenoon  of  the  day  of  the  said 
deceased's  death,  on  entering  the  said  dining  room,  observe  the  said 
deceased  silting  at  the  aforesaid  table  or  desk  employed  in  writing,  that 
he  went  near  enough  to  the  said  deceased  to  see  that  he  had  before  him 
a  paper  written  almost  all  over,  of  the  size  of  a  sheet  of  foolscap  pa- 
per:— and  that  it  was  folded  in  the  manner  such  paper  usually  is  wbea 
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written  upon  book-ways; — and  the  said  deceased  on  bein^  so  iAtemipt- 
edy  did  in  the  presence  of  the  said  James  Mindenhall  fold  up  the  said 
paper,  and  put  it  into  the  left  side  of  the  said  table  or  desk.  And  tho 
party  proponent  doth  allege  and  propound,  that  when  the  said  desk  was 
searched  as  aforesaid,  after  the  said  deceased's  death,  there  was  not  any 
paper  found  therein  which  answered  the  description  of  that  upon  which 
the  said  James  Mindenhall  so  saw  the  said  deceased  engaged  in  writ- 
ing, except  the  aforesaid  paper  writing  now  marked  A.,  pleaded 
and  propounded  in  this  cause,  as  a  codicil  to  the  will  of  the  said  de- 
ceased. 

Fifthly,  That  the  body,  series,  and  contents  of  the  paper  writing 
marked  A.  was  in  the  handwriting  of  the  deceased* 

The  following  are  copies  of  the  testamentary  papers  propounded  in 
this  allegation. 

A. 

London,  March  1st,  1821.. 

In  the  case  of  my  inability  to  make  a  reeular  codicil  to  my  will 
made  and  published  on  the  second  day  of  May,  1820,  I  desire  the 
following  to  be  taken  as  a  codicil  to,  and  as  a  further  part  of  my  said 
will. 

I  revoke  that  part  of  my  will,  wherein  I  bequeath  in  the  ninth  page 
thereof  the  residue  of  my  personal  estate  to  and  among  my  grand 
nieces  that  may  be  living  at  the  time  of  my  death,  and  in  lieu  there- 
of, I  will  and  bequeath  to  my  grand  nieces  the  sums  that  may  fall  into 
the  residue  on  the  death  of  such  of  my  nieces  as  may  die  or  depart 
this  life  without  issue  them  surviving,  to  be  paid  to  and  divided 
among  such  of  my  grand  nieces  as  may  be  in  life  at  the  death  of  every 
such  niece  respectively. 

I  desire  my  executors  to  give  up  to  my  tenants  in  Aberdeenshire 
the  full  half  year's  rent  they  may  have  to  pay  at  the  first  term  of 
Martinmas  or  Whitsunday,  after  my  decease. 

As  the  ship  Bombay  is  now  on  the  last  of  her  chartered  voyages, 
my  object  in  retaining  an  interest  in  her  no  longer  exists,  except  in 
the  event  of  her  being  chartered  again  on  reasonable  terms  by  the 
Company,  in  which  case  I  should  be  willing  to  make  some  sacrifice 
to  get  John  Shepherd  a  command. 

In  case  of  the  death  of  my  cousin,  the  Reverend  Thomas  Gordon, 
and  of  my  cousin  the  Reverend  Robert  Shepherd  of  Daviot,  before 
me,  I  desire  that  the  sum  left  to  each  of  them  by  my  will,  may  be 
divided  equally  among  and  between  the  widow  and  daughters  of 
each. 

I  am  the  sole  trustee  to  the  marriage  articles  of  Daniel  Ross  of 
Calcutta,  with  his  late  wife  Elizabeth  Forbes,  its  amount  is  838/.  lOs, 
Id.  in  the  consols,  standing  in  the  names  of  John  Forbes,  Charles 
and  Michie  Forbes,  the  husband  has  the  interest  during  his  life,  and 
on  his  death  it  is  to  be  divided  among  a  large  family. 

I  bequeath  to  my  executors  in  trust  five  thousand  pounds  to  be  by 
them  applied  as  donations  to  five  of  the  hospitals  supported  by  volun- 
tary contributions,  situate  at  or  near  the  most  public  entrances  into 
London,  that  admit  of  casualties  at  all  hours  of  the  day  or  night.  I 
leave  two  thousand  pounds  to  my  executors  in  trusty  for  the  purpose 
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of  building  a  bridge  oyer  the  river  D0D9  in  Strathden^  the  situation 
to  be  chosen  by  them. 

I  bequeath  the  following  legacies:-— To  Joseph  Cotton,  Esquire,  of 
the  Trinity  House,  three  thousand  pounds;  Major  Daniel  Mitchell, 
one  thousand  pounds;  Mrs,  Dorothey  Morley,  two  thousand  pounds; 
Miss  Harriet  Morley,  one  thousand  pounds;  Miss  Caroline  S.  Patrick, 
one  thousand  pounds;  to  Lady  Grant,  the  widow  of  the  last  Sir  Ar- 
chibald Grant,  of  Monymusk,  I  leave  one  thousand  pounds;  and  to 
her  fire  daughters,  I  bequeath  to  each  of  them  five  hundred  pounds; 
to  each  of  the  three  daughters  of  the  late  Mrs.  Grant  of  Drununnor, 
I  bequeath  five  hundred  pounds.  To  my  remaining  cotemporaries, 
John  Forbes  the  comptroller-general,  Gordon  Forbes,  and  James 
Forbes  of  Seaton,  I  beg  their  acceptance  of  one  hundred  guineas  for 
a  ring  each.  To  my  old  India  friends,  Edward  Ravenscroft,  Edward 
Russell  Howe,  James  Smith,  Thomas  Wilkinson,  William  Page^ 
John  Morris,  David  Inglis,  George  Simson,  Generals  La  Macquarrie 
and  Benjamin  Gordon,  Alexander  Gray,  Paul  Shewcroft,  and  Kobert 
Henshaw,  I  request  that  each  of  them  will  accept  of  one  hundred 
guineas  as  a  mark  of  my  regard.  To  my  friend  Alexander  Tulloh, 
I  leave  one  hundred  guineas  as  a  token  of  regard. 

I  leave  my  coachman  and  butler  two  hundred  pounds  each,  over 
and  above  what  they  will  be  entitled  to  by  my  will. 

I  recommend  Alexander  Gray  to  be  retained  at  a  salary,  to  assist 
my  executors  in  windiftg  up  my  estate. 

To  William  E.  Montgomerie,  son  of  my  former  commander  Alex- 
ander Montgomerie,  Esq.,  of  Annech  Lodge,  I  bequeath  five  thou- 
sand pounds,  for  the  esteem  I  bore  his  father,  and  the  obligations  I 
have  been  under  to  him. 

I  desire  my  executors  to  pay  in  five  hundred  pounds  to  the  Middle- 
sex hospital,  as  a  donation  from  me. 

To  the  widow  of  my  late  nephew(a)  Thomas  Forbes,  I  leave  five 
hundred  pounds. 

B. 

Personal  Estate. 

« 

[2d  Page,  bottom  line.] 
Omit  altogether  the  exception  of  the  ship  Bombay  which  is  repeat- 
ed again  in  the  page  following. 

[3d  Page] 
Omit  altogether  the  occupation  of  the  house  at  Bellabeg  by  my  niece 
Christian  Stuart  (sioce  deceased)  and  place  the  provision  for  .her  daugh- 
ter and  son  in  its  proper  place. 

[4th  Page.] 
Eleven  lines  in  this  page  as  marked  thus  '<to  be  omitted  as  unne- 
cessary, as  the  individuals  referred  to  in  it  are  all  of  age« 

[8th  Page.] 
It  being  evident  that  three  of  the  four  nieces  there  alluded  to  are 
past  the  age  of  childbirth;  it  is  my  meaning  that  at  their  death,  the 
principal  sum  from  which  they  derive  the  annual  income  should  be 
divided  among  the  numbers  of  my  great  nieces  that  may  be  then  alive, 
in  place  of  making  them  my  residuary  legatees. 

(a)  This  script  was  written  on  four  sides  of  writing  paper :  the  three  fint 
were  ugned  by  the  deceased,  the  last  was  unsigned  and  not  written  to  the  end. 
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[9th  Page,] 
Two  years  wages  to  the  servants  that  may  be  living  with  me  at  the 
time  of  my  death  in  place  of  one;  and  a  legacy  of  two  hundred 
pound  to  my  coacbmaD^  and  the  same   to  my  butler,  in  addition 

thereto. 

[Residue.]  ^ 
The  residue  of  my  estate  1  bequeath  to  my  executors  in  trust  to 
make  good  and  answer  such  legacies  and  remembrances  to  friends  as 
I  may  nominate  by  a  codicil  to  this  my  will  when  I  can  more  parti- 
cularly ascertain  its  aoiount,  as  at  present  it  is  liable  to  considerable 
diminution. 

Lushington  and  — — ~  against  the  admission  of  this  allegation. 

Swabey  and  Phillimore  in  support  of  it 

Judgment. 

SiH  John  Nicholl. 

The  only  question  before  the  Court  at  present  is,  whether  this  Alle- 
gation propounds  such  facts  as  will  entitle  it  to  be  sent  to  proof. 

In  deciding  upon  the  admissibility  of  an  allegation,  it  is  the  duty  of 
the  Court  to  govern  itself  by  established  principle;  if  the  facts  pleaded 
are  such  as  would  not  entitle  the  paper  to  probate,  then  an  end  ought  to 
be  put  to  the  cause:  if  on  the  other  hand  it  sets  forth  such  circumstances 
as  if  proved  might  by  possibility  establish  it,  the  Court,  especially  in  a 
case  like  this  where  expense  is  no  object,  would  not  prevent  the  parties 
from  bringing  all  the  circumstances  to  its  vie^. 

John  Forbes  executed  a  will  on  the  2d  of  May,  1820;  the  validity  ot 
that  will  is  not  in  contest;  when  it  was  made,  he  enquired  of  his  soli- 
citor, Mr.  Hutchinson,  whether  any  particular  form  of  words  would  be 
requisite  for  the  purpose  of  bequeathing  legacies  to  relatives  or  friends, 
and  was  answered  in  the  negative,  as  far  as  rega^fded  absolute  pecuniary 
bequests;  and  he  then  expressed  his  intention,  to  make  himself  at  a  fa« 
ture  time  a  codicil  containing  bequests  of  that  description; — the  will  it- 
self also  expressly  reserves  the  power  of  giving  legacies  by  a  subsequent 
codicil.  Upon  this  statement  in  the  first  article,  it  appears  that  it  was 
still  the  intention  of  the  testator  to  dispose  of  fu**^her  legacies,  and  to  do 
this  by  a  subsequent  codicil. 

It  is  further  pleaded,  that  on  the  21st  of  June,  1821,  he  gave  his  so- 
licitor paper  B.  for  the  purpose  of  making  an  entire  new  will.  The 
solicitor  told  him  that  a  codicil  would  be  sufficient;  and  observing  that 
the  bequest  of  the  residue  was  intended  to  be  revoked,  he  asked  him 
in  what  manner  he  wished  it  to  ro;  to  which  the  deceased  replied,  "  to 
his  executors,''  adding,  <<that  he  supposed  that  would  be  the  effect  of 
the  expressions  used  by  him  in  the  instructions:"  but  Mr..  Hutchinson 
did  not  commit  the  deceased's  explanation  to  writing.  These  instruc- 
tions therefore  in  pnperB.  did  not  answer  the  intentions  of  the  deceas- 
ed. The  third  article  states,  that  the  deceased  at  the  time  was  appa- 
rently in  good  health,  and  treated  it  as  a  subject  to  be  proceeded  on  at 
Mr.  Hutchinson's  leisure,  and  left  paper  B.  with  him  to  prepare  a  co- 
dicil from;  finding  it  not  necessary  to  make  a  new  will,  and  not  think- 
ing it  matter  that  pressed,  nothing  was  finally  settled.  I  do  not  see  how, 
under  this  statement,  paper  B.  can  be  regarded  but  as  a  paper  which 
did  not  answer  its  purpose: — if  so  it  will  be  impossible  that  B.  can  be 
pronounced  for.  My  present  impression  therefore  is,  that  B.  cannot 
form  any  part  of  the  probate.    It  may  have  another  efiect,  it  may  serve 
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as  a  proof  of  A. : — indeed  in  argument  it  has  been  contended  that  it  has 
auch  an  effect: — ^while  on  the  other  hand  it  has  been  contended  to  be  a 
proof  of  the  abandonment  of  that  paper.  It  does  not  appear  when  B. 
was  written, — it  is  confirmatory  of  A.  in  one  respect,  for  it  revokes  the 
disposition  of  the  residue  in  the  will.  It  has  been  said,  that  it  does  not 
carry  the  intentions  of  the  deceased  into  effect; — certainly  it  does  not, 
but  at  least  it  does  so  far  as  it  deprives  his  great  nieces  of  the  residue, 
which  was  his  object; — and  that  residue  being  undisposed  of  would  go 
to  the  next  of  kin,  whom  Hie  law  particularly  favours.  At  the  same 
time  if  this  is  not  done  according  to  the  rules  and  principles  of  the  Court, 
the  mere  object  of  arriving  a  little  nearer  to  the  intention  would  not  in- 
duce me  to  admit  it. 

It  has  been  argued  that  B.  is  an  abandonment  of  A.:  I  have  already 
stated  my  impression,  that  they  were  not  intended  to  clash  with  each 
other; — ^there  is  no  inconsistency  in  his  adhering  to  A.,  after  his  conver- 
sation with  his  solicitor  respecting  B.  His  intention  then  was,  not  to 
have  a  new  will,  but  to  have  his  alterations  in  the  form  of  a  codicil.  I 
cannot  consider  B.  as  evidence  of  his  departure  from  A.;  if  it  were 
otherwise  however  in  this  important  case,  1  should  allow  all  the  allega-* 
tion  to  go  to  proof. 

The  question  therefore  is^  whether  A.  under  the  circumstances  plead- 
ed could  receive  probate. 

Whether  on  the  face  of  the  paper  it  is  finished  or  unfinished,  perhaps 
it  is  not  necessary  to  decide.  Possibly  I  might  think  that  it  is  in  a  state 
that  would  leave  it  open  to  evidence:  but  it  is  a  different  question 
whether  connected  with  circumstances,  particularly  those  which  pass- 
ed at  the  execution  of  this  will,  and  referring  to  the  will,  and  being  all 
in  his  own  hand-writing,  and  nothing  at  the  conclusion  to  show  that 
more  was  intended,  and  the  deceased  himself  not  considering  it  as  a 
regular  codicil,  it  might  not  be  considered  as  a  complete  paper.  But 
the  case  is  not  left  to  this  consideration.  The  paper  begins  thus: — <'  In 
ease  ofvny  inability  to  make  a  regular  codicil  to  my  willy  made  and 
published  on  the  2d  of  May  ^  1820,  I  desire  the  following  to  be  taken 
as  a  codicil  tOf  and  as  a  further  part  of  my  said  willJ'*  It  is  said 
that  this  is  provisional  and  conditional:  but  the  Court  has  in  maay  in- 
stances decided,  that  it  means  no  more  than  ^<  till  I  make  a  regular  will, 
80  long  I  adhere  to  this  paper."  At  bottom  of  the  first,  second,  and 
third  pages  he  signs  his  name;-— he  had  not  quite  arrived  at  the  bottom 
of  the  fourth  page:  it  seems  as  if  the  paper  was  written  at  different  times, 
from  the  different  colour  of  the  ink.  The  coachman  and  butler  have 
legacies  given  them;  and  it  is  said  that  a  similar  notice  being  taken  of 
them  in  B.,  shows  an  abandonment  of  A. ; — to  me  it  seems  exactly  the 
reverse;  finding  B.  would  not  do,  he  afterwards  adds  to  the  other  co- 
dicil;— this  it  may  be  said  is  mere  conjecture,  but  it  is  quite  as  good  as 
the  other  conjecture. 

Taking  this  paper  under  these  circumstances,  though  not  actually 
concluded,  yet  the  signing  at  the  bottom  of  several  pages,  goes  pretty 
strongly  to  show  that  he  had  made  up  his  mind  as  far  as  it  w^ent. — Not 
being  arrived  at  the  bottom,  he  still  kept  it  open  in  order  to  add  from 
time  to  time  any  legacies  he  might  wish  to  give;  this  is  the  natural  con- 
6truction,.and  slight  evidence  would  satisfy  my  mind  on  this  head. 

Now  what  is  pleaded  in  the  fourth  article  could  leave  no  doubt,  <'  that 
the  deceased  was  taken  suddenly  ill  between  nine  and  ten  o'clock  of 
the  evening  of  the  20th  of  June,  and  died  before  the  next  morning; 
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—that  paper  A*  was  foand  in  the  left  side  of  his  writing  desk  in  the 
dining-room^  at  which  he  usually  wrote,  and  in  which  he  kept  his  cash 
book  and  papers  of  value: — That  James  Mindenhall  the  butler,  going 
into  his  master's  room  to  see  if  he  wanted  any  thing,  did  on  the  forenooa 
of  the  day  of  the  deceased's  death,  on  entering  the  room,  see  the  de> 
ceased  sitting  at  the  aforesaid  desk,  employed  in  writing; — that  he 
went  near  enough  to  see  that  he  had  before  him  a  paper  written  al* 
most  all  over,  of  the  size  of  a  sheet  of  foolscap  paper,  and  folded  in  the 
manner  such  paper  usually  is  when  it  is  wrHten  book-ways;  and  the  de- 
ceased on  being  interrupted,  folded  up  the  paper  and  put  it  into  the  left 
shie  of  the  desk;  and  that  when  the  desk  was  searched  after  his  decease, 
there  was  not  any  paper  found  in  it  which  answered  the  description  df 
that  on  which  the  butler  saw  the  deceased  writing,  except  the  paper 
marked  A."  This  description,  as  far  as  it  goes,  identifies  the  paper. 
It  has  been  said,  that  these  circumstances  will  not  be  su£Bcient  to  iden- 
tify the  paper, — I  cannot  anticipate  what  the  evidence  will  be,  but  I 
must  assume  these  facts  to  be  true  for  the  purpose  of  this  discussion;  and 
if  a  witness,  beyond  all  exception,  states  these  circumstances  in  a  credi- 
ble manner,  it  will,  1  think,  bring  up  the  case  to  the  highest  demand  of 
the  requisites  called  for  by  this  Court: — on  the  most  strict  interpreta* 
tion  of  our  rules,  it  would  be  entitled  to  probate. 

Under  all  these  circumstances^  I  shall  allow  the  whole  allegation  to  go 
to  proof. 

Six  witnesses  were  examined  in  support  of  this  allegation,  vtr.r— 
Julius  Hutchinson,  the  Solicitor;  Thomas  Hodgson  Holdsworth,  bis 
clerk;  Thomas  Wilkinson,  John  Forbes  Mitchell,  Alexander  Gray  and 
James  Mindenhall  the  deceased's  butler. 

JtTDOMENT. 

Sir  John  Nicholl. 

In  this  case  I  have  no  sort  of  doubt.  Two  papers  are  propounded  as 
codicils  to  the  will  of  John  Forbes;  and  though  the  Court  went  a  good 
deal  into  the  question,  when  the  admissibility  of  the  allegation  was  dis- 
cussed: yet  in  a  case  of  property  of  this  magnitude,  and  where  minors 
are  concerned,  I  shall  examine  the  question  in  detail,  and  with  some  de- 
gree of  minuteness. 

The  magnitude  of  the  property  does  not  vaty  the  principles  on  which 
the  question  is  to  be  decided.  Cases  of  imperfect  papers  occur  so  fre- 
quently in  these  courts,  and  the  principles  on  which  they  turn  are  so 
familiar  to  us,  that  it  is  almost  unnecessary  to  state  them:  yet  it  may  be 
a  satisfaction  to  the  parties,  and  it  is  useful  for  the  public,  that  the  Court 
should  from  time  to  time  repeat  and  enforce  those  principles. 

If  a  paper  on  the  face  of  it  is  in  legal  construction  imperfect  and  un- 
finished, evidence  of  intention  is  let  in,  and  must  be  gone  into;  and  it 
may  be  shown,  either  that  the  deceased  abandoned  the  intention  he  once 
had  of  giving  effect  to  the  paper,  or  that  he  was  in  progress  towards 
finishing  it,  and  only  prevented  by  the  act  of  God  from  completing  it 
The  presumption  is  against  an  imperfect  paper,  and  the  burthen  of  proof 
against  the  party  setting  it  up; — but  the  degree  of  presumption  varies 
according  to  the  state  of  imperfection  in  which  the  paper  presents  it- 
self. In  some  instances  it  is  so  completely  a  mere  memorandum,  that 
proof  of  intention  cannot  be  made  but  by  strong  extrinsic  circamstanees^ 
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ID  other  cases  it  is  so  nearly  perfect — it  has  oti  the  face  of  it  such  strong 
indications  of  testamentary  intention,  that  slight  circumstances  are  sufiS- 
cietU  to  outweigh  the  presumption  against  it.  It  may  happen  in  some 
instances,  that  it  is  a  matter  of  legal  doubt  from  the  force  of  the  instru- 
ment, A  disposition  of  personal  property  in  the  hand-writing  of  the 
deceased,  requires  no  formality  to  give  it  effect,  if  none  is  intended  by 
the  writer. 

Paper  A.  professes  to  be  a  codicil  to  a  regular  will, — it  is  described  as 
a  codicil, — it  is  all  in  the  handwriting  of  the  deceased;  at  the  bottom  of 
three  sides  of  the  paper  the  deceased  has  signed  his  name;  at  the  bottom 
of  the  fourth  sheet,  which  is  not  finished,  he  has  not  sfgned  his  name. 

On  the  face  of  the  instrument  the  Court  is  of  opinion,  that  in  legal 
construction  and  rational  interpretation,  it  is  imperfect  and  unfinished:— 
and  that  evidence  of  intention  must  be  gone  into,  either  to  show  that 
he  intended  it  to  operate  in  its  present  form,  or  that  he  was  prevented 
from  finishing  it  by  the  act  of  God.  The  amount  of  the  evidence  re- 
quired must  depend,  not  on  one  circumstance  or  one  witness,  but  upon 
all  the  circumstances  taken  together. 

The  deceased  lived  in  Fitzroy  Square, — he  died  suddenly  at  nearly 
seventy-eight  years  of  age,  left  a  fortune  amounting  to  350,000/.,  which 
he  had  acquired  as  a  merchant; — his  relations  entitled  in  distribution 
were,  a  sister  and  several  nephews  and  nieces; — his  extrinsic  relations 
were  great  nephews  and  great  nieces,  and  he  had  a  number  of  friends. 
He  made  arrangements  for  the  distribution  of  his  real  estates  in  Scotland 
in  1616: — In  May,  1820,  he  executed  a  long  and  formal  will,  disposing 
of  considerable  property,  and  appointing  his  executors  trustees  for  thd 
residue,  which  he  bequeathed  to  his  great  nieces,  intending  to  give 
further  legacies  as  appears  by  a  reservation  in  the  residuary  clause  itself; 
this  intention  however  does  not  depend  on  the  formal  {a)  reservation  in 
the  residuary  clause:  the  deceased  intimated  his  intention  of  making 
such  a  codicil  to  Mr.  Hutchinson  his  Solicitor,  on  the  day  he  executed 
his  will. 

This  evidence  lays  a  strong  foundation  of  probability  of  intention,  as 
to  any  codicil  appearing  in  the  handwriting  of  the  deceased  on  his 
death.  On  the  30th  of  June,  ten  days  after  his  death,  his  friends  met 
at  his  house,  and  the  clause  in  page  nine  of  the  will  attracting  their  at- 
tention, and  something  also  mentioned  by  James  Mindenhall,  the  con« 
fidential  servant  of  the  deceased,  induced  them  to  search  for  a  codicil:—- 
they  found  it  in  a  repository.  But  when  had  the  deceased  last  a  refer- 
ence to  this  paper?  incontestably  within  a  few  hours  of  his  death;  not 
only  it  was  found  uppermost  in  his  desk,  but  it  was  lying  oh  his  bank- 
er's book,  it  must  have  been  placed  there  after  he  had  had  recourse  to 
his  banker's  book,  in  which  he  had  that  very  morning  entered  the 
check  he  had  given  to  Mr.  Gray  for  600/. — which  check  bears  date 
the  same  day:  so  that  on  the  very  day  of  his  death  he  had  made  this 
entry.  Paper  A.  is  loosely  put  upon  it,  so  that  it  must  have  been  in 
his  hands  when  he  used  the  book.  There  is  no  reason  whatever  to 
doubt  the  correctness  of  the  facts. — In  the  afternoon  of  that  day,  the 

(a)  The  reeervation  was  thus  expressed: — "  And  as  to  all  the  rest,  residue,  and 
remainder,  of  my  personal  estate  and  effects,  whatsoever  and  wheresoever,  not 
hereinbefore  otherwise  specifically  bequeathed  or  disposed  of,  (except  such 
part  or  parts  thereof,  as  I  shall  or  may  give  or  dispose  of  by  any  codicil  or  codi* 
cils  to  this  my  will)  sivc  and  bequeath  Uie  same,"  &c. 
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deceased  was  better  than  he  had  been  for  some  days:  but  about  oine 
o'clock  in  the  morning  as  he  was  coming  out  of  the  watercloset,  he  was 
suddenly  struck  with  death,  and  expired  within  an  hour. 

Under  these  circumstances  is  there  the  least  reason  to  presume,  that 
there  was  an  abandonment  of  this  paper,  and  not  a  continuance  of  ia* 
tention  which  was  only  prevented  by  the  act  of  God  ? 
\  Another  paper  marked  B.  is  propounded,  which  was  delivered  to  his 
solicitor  on  the  12th  of  June;  it  is  argued  that  this  shows  an  abandon- 
ment of  A.;  but  the  whole  of  B.  is  not  of  the  character  of  the  codicil  the 
deceased  proposed  to  make;  B.  was  for  the  purpose  of  making  altera- 
tions in  the  will  itself,  not  to  substitute  any  papers  in  the  place  of  A. 
This  is  the  necessary  construction  that  must  be  put  upon  B., — the  will 
was  to  be  re-drawn  to  contain  these  alterations.  There  could  not  be  the 
least  inconsistency  in  adhering  to  A.  and  to  B.  The  deceased  does  not 
show  the  slightest  departure  from  his  intention  :  when  he  comes  to 
his  solicitor  he  finds  it  not  necessary  to  have  a  new  will,  but  that  a  co- 
dicil would  leave  him  at  full  liberty.  It  is  dated  March,  1821.  It  be- 
gins with  stating,  <'  that  in  case  of  his  inability  to  make  a  regular  codicil 
to  his  will,  (made  and  published  on  the  2d  of  May,  1820,)  he  desires 
the  following  to  be  taken  as  a  codicil  to,  and  as  a  further  part  of  his 
said  will." 

I  cannot  admit  this  to  be  a  conditional  codicil  as  pressed  in  argument. 

The  next  clause  relates  to  the  residue; — it  has  been  observed  that  this 
alteration  was  not  communicated  to  his  solicitor:  but  if  the  intention  oc- 
curred, it  is  not  improbable  that  he  thought  himself  incompetent  to  such 
an  alteration  of  his  personal  property;  at  the  bottom  of  the  first  page  be 
subscribes  his  name, — the  same  on  the  two  next;  he  continues  legacies 
on  the  fourth,  but  not  quite  to  the  bottom,  and  to  that  he  does  not  siga 
bis  name. 

What  is  the  rational  inference  from  this  ?  that  by  signing  at  the  bot- 
tom to  the  three  first  pages,  he  had  so  far  made  up  his  mind; — it  is  not 
a  deliberate  memorandum: — he  means  by  signing  it  to  give  it  a  greater 
degree  of  anthenticity.  Secondly,  In  going  on  and  not  reaching  the 
bottom  of  the  fourth  page,  the  inference  arises,  that  the  paper  is  still  in 
progress;  and  when  I  understand  that  he  has  only  given  about  30,000/. 
out  of  130,000/.  to  which  the  residue  amounted,  the  probability  is,  that 
he  was  deliberating,  not  as  to  what  he  had  written,  but  as  to  what  further 
he  should  give;  this  is  confirmed  by  the  appearance  of  the  instrument. 
If  my  eye  does  not  deceive  me,  several  legacies  are  written  at  dififerent 
times;  some  are  rather  in  a  different  character  of  handwriting  from  the 
preceding  bequest;  the  last  legacy  of  all  seems  written  in  a  different 
character,  and  with  a  different  pen  and  ink. 

This  being  the  appearance  of  the  paper  so  conformable  to  the  codicil 
he  had  declared  his  intention  of  making  when  he  made  his  will,  though 
not  finally  completed,  it  has  every  appearance  of  intention  that  he  meant 
to  complete  it;  and  I  will  not  say  that  sudden  death  alone,  audits  being 
found  in  his  repository,  would  not  have  been  sufiicient  to  entitle  it  to 
probate.  But  there  is  much  further  evidence;^-how  is  it  found  ?  it  was 
his  habit  to  write  at  a  desk  in  the  dining  parlour,  and  his  habit  when  in- 
terrupted to  put  papers  at  which  he  was  writing  into  that  desk;  the  evi- 
dence of  Mr.  Williams,  of  Mr.  Gray,  and  Mr.  Holdsworth,  goes  to  show 
that  on  opening  this  desk  this  paper  was  found  uppermost  in  it:-— it  is 
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found  exactly  in  the  situation  which  leads  to  the  confirmation  of  the  in- 
ference,  he  wished  the  will  of  1820  to  continue  as  his  will  subject  to  these 
considerations.     Mr.  Hutchinson's  evidence  is  complete. 

The  evidence  and  this  paper  lead  me  to  draw  these  conclusions. 

First.  That  when  he  carried  B.  to  his  Solicitor  to  have  a  new  will 
made  from  it^  he  had  not  the  slightest  intention  of  suspending  A. 

Secondly.  That  after  his  conversation  with  Mr.  Hutchinson,  he  adopt- 
ed the  suggestion  of  a  codicil  only,  on  the  principle  that  no  new  will 
was  necessary  to  make  the  alterations  he  proposed. 

Thirdly.  That  this  evidence  comes  out  strongsr  than  I  had  expected 
from  the  allegation,  to  show  that  the  directions  given  by  the  deceased 
were  final;  and  the  deceased  having  left  his  Solicitor  with  full  instruc- 
tions to  prepare  the  instrument,  I  apprehend  by  every  rule  of  this  Court 
the  instructions  are  valid, — remaining  with  the  Solicitor  it  was  owing 
to  bis  act  alone,  that  the  formal  codicil  was  not  prepared  before  the  in* 
lervention  of  death. 

What  may  be  the  effect  of  this  codicil  this  Court  cannot  enquire  into, 
— >it  belongs  to  a  Court  of  construction  to  do  this.  It  is  said  the  Court 
of  construction  cannot  carry  the  intention  of  th^  deceased  into  execution; 
but  there  is  no  reason  why  if  it  should  be  so,  in  every  other  respect, 
the  paper  as  far  as  it  can  be  corroborated,  shall  not  be  carried  into  effect; 
the  very  clause  in  B.  respecting  the  residue,  is  a  strong  corroboration 
of  A. 

Indeed  with  respect  to  A.,  I  see  no  reason  to  doubt  that  he  was  em« 
ployed  on  that  paper  on  the  day  of  his  death,  for  there  is  no  doubt  of 
the  identity  of  the  paper.  Whether  he  added  to  it  or  not  on  that  day, 
there  is  no  direct  evidence: — but  the  fair  result  of  all  the  evidence  is, 
that  he  did.  On  Tuesday  Mind  en  hall  swears  he  saw  him  employed  on 
this  paper,-^he  saw  him  with  the  pen  in  his  hand.  It  is  fully  proved 
to  me,  that  on  Wednesday  he  had  this  paper  under  his  consideration: 
the  circumstances  all  tend  to  the  same  conclusion.  Forbes  Mitchell 
strongly  corroborates  Mindenball,  and  says,  that  when  the  paper  was 
first  discovered  there  was  a  degree  of  freshness  in  the  writing  and  colour 
of  the  ink  which  has  passed  away.  We  very  well  know,  that  when 
ink  is  exposed  to  the  air  it  becomes  considerably  blacker;  his  observa- 
tion therefore,  does  not  apply  to  the  present  state  of  the  paper,  though 
there  is  still  some  difference  in  the  appearance  of  the  last  sentence. 

The  whole  of  the  evidence  establishes  the  fact,  that  the  intention  of 
the  deceased  went  with  this  paper  till  his  death: — that  it  was  in  pro- 
gress;->-and  that  the  final  completion  of  it  was  prevented  by  the  inter- 
vention of  death. 

I  have  no  doubt  or  difficulty  in  the  case.  The  Court  has  been  admon- 
ished of  the  necessity  of  adhering  to  its  principles.  No  person  can  feel 
more  strongly  than  I  do  the  necessity  of  adhering  to  them:  but  to  pro- 
nounce for  these  papers,  will  be  no  departure  from  the  strictest  princi- 
ples which  have  at  any  time  governed  the  Court.  Whereas  on  the  con- 
trary, to  reject  these  papers  would  be  to  violate  the  most  established 
rules,  and  to  defeat  the  intention  of  the  testator.  Indeed  if  I  were  to  do 
so,  I  do  not  see  how  after  this,  any  imperfect  paper  could  be  carried  in- 
to effect. 

Vol.  I.  62 
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JONES  V.  BEYTAGH  and  BEYTAGH.— p.  635. 

Letters  of  administration  which  had  been  granted  to  the  executor  of  a  creditor* 
rescinded  before  they  had  passed  the  seal,  at  the  suit  of  the  executor  of  a  re- 
siduary legatee, 

Henrt  Citniffe  died  in  1810  leaving  a  will,  in  which  John  Wedder* 
burn,  Dominick  Beytagh,  and  Henry  Concannon,  were  appointed  execu- 
tors; and  Dominick  Beytagh,  and  Henry  Concannon,  residuary  legatees. 
These  several  persons  all  died  without  taking  out  any  probate  or  ad- 
ministration. 

On  the  24th  of  May,  1815,  letters  of  administration  of  the  goods  of 
Henry  Cuniffe  limited  to  substantiate  proceedings  in  the  Court  of  Chan- 
cery were  granted  to  John  Williams  the  nominee  of  Mary  Jones,  widow. 
In  January,  1817,  letters  of  administration  with  the  will  annexed,  of 
the  rest  of  the  goods  of  Henry  Cunifife  were  granted  to  Mary  Jones  as  a 
creditor  of  the  deceased. 

In  January,  1821,  Mary  Jones  died.  On  the  2d  of  April,  1821,  a 
decree  issued  against  James  Beytagh  and  Edward  Beytagh,  executors 
under  the  will  of  Dominick  Beytagh,  calling  upon  them  to  accept  or  re- 
fuse letters  of  the  gooMs  of  Henry  Cunifie  left  unadministered  by  Mary 
Jones,  or  show  cause  why  the  same  should  not  be  granted  to  Frederick 
Jones,  the  son  and  executor  of  the  said  Mary  Jones.  This  decree  was 
served  on  the  executors,  James  Beytagh  and  Edward  Beytagh  on  the 
10th  of  April,  and  returned  into  Court  on  the  9th  of  May.  And  on  the 
16th  of  May  no  appearance  being  given  for  the  executors,  letters  of  ad- 
ministration were  decreed  to  Frederick  Jones;  when  however  they  were 
taken  to  be  sealed,  a  caveat  was  found  to  have  been  entered  in  the  seal- 
book  against  them. 

An  appearance  was  now  given  Jbr  the  executors  of  Dominick  Bey- 
tagh, and  the  Court  was  called  upon  to  rescind  the  letters  of  adminis- 
tration. 

JenneTf  for  the  executors. 

By  a  misapprehension  of  the  solicitor,  directions  were  given  to  the 
proctor  to  enter  a  caveat  instead  of  to  oppose  the  grant  of  the  letters  of 
administration  to  Frederick  Jones.  This  caveat  was  entered  on  the  9th 
of  May,  and  the  parties  in  Ireland  had  no  knowledge  of  the  proceedings 
till  the  letters  of  administration  were  granted.  As  they  have  not  pass- 
ed the  seal,  the  Court  cannot  hesitate  to  rescind  the  decree.  Letters 
of  administration  are  the  right  of  the  representative  of  the  residuary 
legatee; — practice  has  made  this  the  law  of  the  Court. 

Swabey  and  Phillimore  contra,  for  Mr.  Frederick  Jones. 

The  grant  is  discretionary  with  the  Court.  Our  parties  have  been 
put  to  great  expense  and  inconvenience,  and  the  executors  cannot  be 
heard  to  aver  the  laches  of  their  own  agent  as  an  excuse  for  having  suf- 
fered the  proceedings  to  go  on  so  long  unopposed. 

The  Court  rescinded  the  decree,  and  granted  the  administration  to 
the  representative  of  the  residuary  legatee,  on  his  paying  the  expenses 
incurred  in  taking  out  the  decree. 
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GODDARD  V.  CRESSONIER  otherwise  GODDARD.— p.  637, 

When  a  person  entitled  to  an  administration  is  resident  abroad,  the  Court  will 
expect  due  notice  to  be  given  to  him  before  it  grants  administration  to  another 
party. 

The  mere  service  of  the  decree  on  the  Royal  Exchange  will  not  be  sufficient. 


ARCHES  COURT  OF  CANTERBURY, 

LEE  and  PARKER  v.  CHALCRAFT.— p.  639. 

I 
Church-rate  not  proved  to  be  unequally  laid. 
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ABANDONMENT, 

pre«umedt  41,  7*t 
presumption  of,  repelled,  19 
ACTS, 

more  satblkctoiy  evidence  of  tesUmentaiy  intentions  than  declarations, 

ACT, 

of  a  testator.  Court  mutt  put  a  rational  construction  upon,  120 

ADMINISTRATION, 

decreed  to  the  next  of  kin,  42 

grant  of,  questioned,  60 

selection  from  the  next  of  kin  in  equal  degree  of  relationship,  rests  with  the 

ordinary,  61 
is  not  necessarily  granted  to  the  eldest  brother,  61 

advantage  of  the  estate  to  be  consulted  in  the  grant  of,  61 

sole,  preferred  by  the  Court  to  a  joint  administration,  61 

joint,  never  forced  by  the  Courts  61 

in  the  grant  of,  the  wishes  of  creditors  may  be  entitled  to  connderation,  62 

decreed  to  one  of  the  next  of  kin,  62 

called  in,  35,  67 

a  person  possessed  of,  not  bound  to  propound  his  interest,  67 

given,  preferably  to  a  person  in  the  habits  of  business,  202 

to  one  of  the  next  of  kin,  who  unites  a  majority  of  interests^  205 

not  always  to  the  person  who  has  the  majority  of  interests,  247 

to  the  widow,  275 

person  who  has  the  beneficial  interest  in  the  property,  247 
representative  of  a  substituted  interest  in  preference  to  the  repl-esen- 

tative  of  a  person  who  had  only  a  life  interest,  247 

to  a  residuary  legatee  in  preference  to  a  next  of  kin,  258 

,    the  next  of  kin  in  preference  to  the  widow,  271 
a  refflduary  legatee  in  preference  to  a  legatee,  271 

not  granted  from  the  residuSiry  legatee  to  a  nominee  where  the  parties  can- 
not agree,  184 

refused  to  the  husband  of  a  woman  imbecile  at  the  time  of  the  solemnization  of 

the  marriage,  191 
joint  never  forced  by  the  Court,  169,  184 

to  the  wife,  a  civil  right  of  the  husband,  168 

cannot  be  obtained  by  a  next  of  kin  to  the  exclusion  of  the  husband  or  the 

wife,  167 
duty  of  a  next  of  kin  to  take  out,  291 

prim4  facie  belongs  to  the  next  of  kin,  258 

with  will  annexed,  given  to  the  representatives  of  the  husband,  if  he  and  his 

wife  perish  by  the  same  calamity,  259 

if  discretionary  with  the  Court,  is  granted  to  the  person  most  likely  to  man- 
age the  property  advantageously,  415 

granted  to  the  residuary  legatee  in  preference  to  the  next  of  kin,  415 

granted  to  creditors  in  preference  to  the  oext  of  kin,  415 
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ADMINISTRATION, 

granted  to  creditors  in  preference  to  a  guardian  elected  by  a  minor,  418 
but  it  is  discretionary  with  the  Court  whether  an  administration  under  such 

circumstances  shall  be  retracted  or  not,  415 
granted,  limited  to  filing  a  bill  in  equity,  403 

when  a  person  entitled  to  the  preference  in  a  grant  of  an  administration  is 

resident  abroad,  the  Court  expects  due  notice  to  be  given  to  him  before  it 

will  grant  the  administration  to  another  party,  491 

mere  service  of  the  decree  on  the  Royal  Exchange  will  not  be  sufficient,  491 

toiih  the  wiU  annexedy—gnntcd  to  the  nominee  of  the  residuary  legatees  in 

preference  to  a  person  claiming  to  be  executor  according  to  the  tenor  of 

the  will,  380 

which  had  been  granted  to  the  executor  of  a  creditor  rescinded  at  the  siut 

of  the  executor  of  a  residuary  legatee,  490 
not  granted  to  a  creditor,  till  the  process  citing  the  parties  having  an  interest 

under  the  will,  has  been  returned  into  Court»  404 
granted  to  a  residuary  legatee  during  the  incapacity  of  the  executor,  461 
the  Court  has  grater  authority  over  an  administration  with  the  will  annex- 
ed {^ranted  to  a  creditor,  than  over  an  administration  under  the  statute,  361 
revoked,  361 
ADMINISTRATOR 

is  not  bound  to  propound  his  interest,  till  the  party  calling  the  right  in  ques- 
tion, has  proved  his,  66,  67 
ADMINISTRATORS 

must  join  in  every  act,  61 
are  required  to  exhibit  inventories,  79 
obliged  to  join  in  every  act,  170 
ADMINISTRATRIX 

bound  to  give  security  to  the  same  amount  as  the  person  had  given  who  had 

administered  during  her  minority,  347 
ADMISSION 

of  an  interest  cannot  be  retracted,  75 
ADULTERY 

proved  ag^nst  a  wife,  308 
proved  against  a  husband,  200,  232 
n)ay  be  of  a  nature  to  include  cruelty,  190 
a  profligate  case  of,  201 
forgiven,  no  ground  of  divorce,  284 

cruelty  cannot  be  pleaded  in  bar  of  adulteiy,  but  it  may  be  pleaded  as  Intro- 

troductory  to  the  history  of  adulterous  intercourse,  461 
if  adultery  be  proved  against  the  wife,  it  is  questionable  whether  solicitation 
of  chastity  by  the  husband  can  be  considered  as  a  bar  to  his  obtaining  a 
separation  k  mensa  et  toro,  463 
condonation  of  adultery  not  established,  353 
AFFINITY 

a  ground  for  annulling  a  marriage,  79, 101 
AGENCY 

of  a  person  benefited  under  a  testamentary  paper  excites  the  jealousy  of  the 

Court,  273,  340 
ALIMONY 

discretionary  with  the  Court, 

given,  203 

distinction  between  permanent  alimony  and  alimony  pending  suit,  178, 20i3 

permanent,  a  moiety  of  the  property  gircn,  178,  344 
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ALIMONY 

decreed  from  the  date  of  the  sentence,  181 
usuilly  allotted  from  the  return  of  the  citation,  74 
deduction  for  the  msdntenance  of  children,  204 
pending  suit,  220 
allotment  of,  402,  418 

the  general  proportion  of  alimony  is  higlier  than  one  sixth  of  the  income  of 

the  husband,  420 
ALLEGATION, 

what  so  termed  in  the  Ecclesiastical  Court,  1 
propounding  a  testamentary  paper  in  the  form  of  a  deed  of  gift,  1 
codicil  written  in  pencil,  20 
four  papers  as  containing  together  a  will,  28 
an  imperfect  and  unexecuted  paper,  31 
a  will  made  by  interrogatories,  32 
pleading  comparison  of  hand-writing,  42 
nuUity  of  marriage,  64 
the  invalidity  of  a  marriage  licence,  73 
propounding  an  extract  from  a  letter  as  a  codicil,  75 

pleading  that  a  marriage  had  been  had  by  licence  under  a  false  Christian  and 

false  surname,  78 
propounding  the  depositions  of  a  witness  who  had  died  before  he  had  been 
repeated,  or  examined  on  the  interrogfatories  of  the  adverse  party,  89 
pleading  the  copy  of  the  register  of  a  Dissenting  cliapel,  90 
propounding  an  informal  will,  98 

the  will  of  a  married  woman,  100 
exceptive,  to  the  credit  of  witnesses,  71 
responsive,  in  a  suit  for  nuUity  of  marriage,  166 
and  answers,  a  cause  heard  upon,  n.  253 
propounding  an  imperfect  paper,  177,  224 
admitted  in  the  Court  of  Appeal,  208 

pleadii)g  certain  sums  to  have  been  received  by  an  executor  which  he  omit^ 

ted  in  an  inventory,  228 
used  in  objection  to  an  inventory  to  extract  a  specific  answer,  228 
propounding  a  nuncupative  will,  rejected  by  Sir  George  Lee,  232 

instructions  for  a  will  not  committed  to  writing  during  the  life- 
time of  the  testator,  admitted  to  proof,  276 
exceptive,  must  show  that  witnesses  have  wilfully  sworn  falsely,  217 

seldom  produces  evidence  on  which  Court  can  rely  for  the  decision 

of  a  cause,  219 
received  with  great  jealousy  by  the  Court,  217 
admitted,  219 

the  admission  of,  suspended,  401,  412 
pleading  the  "will  of  a  married  woman  must  exhibit  the  power  under  which 

the  will  purports  to  have  been  made,  424 
ANIMUS  TESTANDI 

must  originate  with  the  testator,  102 
ANSWERS 

in  a  tithe  cause  must  set  forth  the  deductions  claimed,  280 
cause  heard  upon,  n.  253,  348 
APPEAL 

remitted,  132 

the  Court  of  Appeal  cannot  on  an  appeal  from  a  grievance  enforce  the  pay- 
ment of  costs  incurred  in  the  Court  beloH')  36J 
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ARTICLE 

additional,  to  a  libel  in  a  cause  of  nullity  of  marrlag^e  rejected,  260 
ATTESTATION  CLAUSE 

of  a  will  cut  through,  131 
AVERMENT, 

what  evidence  falls  short  of,  121 

B. 

BANNS, 

undue  publication  of,  pleaded,  64 
a  fraudulent  publication  of,  will  annul  a  marriage,  161 
untrue  Christian  name  used  in  the  publication  of,  166,  203, 245,  250 
published  in  the  Church  of  an  adjoining  parish,  the  parish  church  being  un- 
der repair,  260 
publication  of,  dispensed  with  in  Denmark,  by  a  licence  from  the  soTereign, 

imduly  published,  279 

of  an  illegitimate  minor  not  unduly  published  under  the  surname  of  the  mo« 

ther  as  well  as  that  of  the  putative  father,  363 
BEQUEST 

not  committed  to  writing  during  the  lifetime  of  a  testator  cannot  be  admitted 

to  probate,  381 
BEQUESTS 

introduced  into  a  will  subsequent  to  the  death  of  a  testator,  cannot  be  estab- 
lished, 105 
written  by  the  party  benefitted,  a  nullity  under  the  Roman  law,  TO 
BIAS, 

to  a  certain  extent,  to  be  presumed  in  persons  interested,  54 
BILL 

in  Chancery  directed  by  Lord  Chancellor  Nottingham,  to  be  brought  m  fa- 
vour of  a  posthumous  child»  152 
BIRTH 

of  children  and  marriage,  presumptive  revocation  of  a  will,  93,  141,  152 
children  combined  with  other  circumstances,  will  revoke  the  will  of  a  mar- 
ried man,  141 
issue  must  be  the  basis  of  the  circumstances  which  operate  to  revoke  the 

will  of  a  nuirried  man,  160 
a  child  by  the  Roman  law,  revoked  a  will,  151 
BOND 

devised  to  a  married  woman  for  her  sole  and  separate  use,  100 
BRAWLING 

the  punishment  of,  260 
proved,  37S 
BURTHEN 

of  proof  shifted,  46,  51 

c. 

■ 

CANCELLATION 

what,  120,  123,  127, 128,  129 

four  modes  of,  pointed  out  by  the  Statute  of  Frauds,  130 

of  a  will,  cancels  a  duplicate,  170 

prima  facie  to  be  presumed  done  animo  caucellandi,  170 
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CANCELLATION 

may  be  as  efTectually  accompfished  by  croosing  a  will  in  pencil  as  in  ink;^ — 
but  pencil  ensures,  on  the  face  of  them,  are  more  e^ulTocal  as  to  inten- 
tion, 407 

by  pencil  marks  not  established,  406 

to  be  presumed  where  a  will  is  not  found,  and  was  last  seen  in  the  posses- 
sion of  the  deceased,  471 
CANON  LAW, 

it  is  a  rule  of  the  canon  law  that  witnesses  should  be  secretly  examined  by 

the  judge  in  the  j^resence  of  a  notary  public,  363 

in  cases  of  impotency,  387, 408 
CANONS 

require  an  inventory  before  probate^  79 
CAPACITY 

legal,  what^  53 

supported  by  exhibits,  57 

may  be  impeached  in  part,  73 

where  doubtful,  proof  of  instructions,  or  of  reading  over  the  will,  required,  73 

doubtful  at  the  time  of  execution,  73 

fluctuating,  58,  69,  296 

the  criteria  of,  291 

established,  346 

evidence  respecting,  frequently  contradictory,  295 

acts  the  best  evidence,  396 
CAVEAT 

entered  against  a  will,  74,  98 

warned,  74 

entered,  against  the  issue  of  an  inhibition,  291 

against  the  grant  of  an  administration,  270 
CHAPEL 

cannot  be  consecrated  without  consent  of  incumbent  of  the  paiish,  233 
CHECKS 

on  a  banker  established  as  codicils,  404 
CHUKCHWARDENS, 

a  person  duly  elected  by  his  parish,  directed  to  take  the  oath  of  office,  388 
CICERO, 

his  instance  of  the  presumptive  revocation  of  a  wiU,  148 

cited,  n.  148,  n.  151 
CIRCUMSTANCES, 

taken  together  do  not  amount  to  the  republication  of  a  will,  94 
CITATION, 

issued,  67,  79,  81 

from  the  Prerogative  Court  against  executors,  to  bring  in  a  probate  which 
had  been  granted  in  common  form,  and  to  prove  a  will  in  solemn  form  of 
law,  353 

the  difference  between  the  service  of  a  process  by  a  citation  viis'  et  modis, 

and  a  personal  service,  463 

may  be  objected  to  by  a  party  called  upon  to  see  proceeding^  after  issue 

has  been  joined  in  a  matrimonial  suit,  480 
CIVIL  LAW, 

the  authority  of,  in  the  Ecclesiastical  Courts,  131,  135 

the  basis  of  the  law  in  the  Ecclesiastical  Courts,  135 
CIVIL  SUIT 

may  be  brought  to  annul  an  incestuous  marriage,  101 

Vol.  I.  63 
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CLAUSE 

of  a  will  omitted  by  mistake,  not  pronoimced  lor,  63 

omitted,  may  be  pronounced  for,  where  the  omifsioD  is  owing  to 

the  mistake  of  a  third  party,  63 
where  omitted  by  the  deceased*  it  is  not  to  be  supplied  by  parol 

CTidence  alone,  64 
introduced  into  a  will  after  the  death  of  the  testator,  107 
in  a  will  struck  out  by  the  Judge  of  the  Prerogative  Court,  109 

CLERGYMAN, 

suspended  for  three  years  for  immoral  conduct,  89 

not  at  liberty  to  vary  the  service  from  the  prescribed  form,  90 

CLIENT, 

how  far  privilege  to  prevent  his  attorney  from  answering  to  facts  confidently 

communicated  to  him,  88 
CODE, 

cited,  n.  23 
CODICIL, 

propounded,  75 

in  pencil,  20 

designating  by  initials  the  names  of  the  legatees,  21 
virtually  revoked,  by  a  codicil  of  a  subsequent  date,  286 
prepared  by  the  agency  of  the  party  benefitted  under  it,  S37 
established,  though  prior  in  date  to  the  will,  339 

two  imperfect  papers  established  as  codicils  to  a  regularly  executed  will,  480 
bequests  are  prima  facie  to  be  taken  cumulatively  where  they  are  on  separate 

papers,  unless  they  are  revocatory  of  each  other,  406 
COFFINS 

made  of  iron,  not  to  be  admitted  intdlichurch-yards  at  the  same  price  as  cof- 
fins made  of  wood,  411 
of  iron,  not  unlawful,  411 

COMMISSARY 

for  Surrey,  question  as  to  his  jurisdiction,  73 

COMMISSION 

to  take  affidavits,  informally  executed,  245 
COMMITTEE 

of  a  lunatic,  may  institute  a  suit  for  adultery  against  the  wife  of  a  lunatic,  230 

for  this  purpose  not  necessary  to  resort  toauthori^  of  the  Lord  Chancellor, 

221 
COMPARISON 

of  hand-writing  pleaded,  42 
COMPURGATORS, 

proof  by,  in  cases  of  impotency,  387 
CONDITIONS 

not  favoured  by  law  where  they  are  to  prevent  persons  from  asserting  their 

legal  lights^  270 

to  be  cautiously  construed,  401 

CONDONATION 

of  adultery,  a  bar  to  a  sentence  of  divorce,  284 
presumed,  285 

ihay  be  given  by  a  lunatic  when  he  recovers  his  senses  Ibr  adul- 
tery ccmmutted  daring  his  insuiity,  333 
annulled  by  subsequent  adultery,  354 
not  established,  353 
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CONSENT 

iinpliedf  of  th«  father  to  a  marriage,  90 
of  the  very  essence  of  marriage,  191 

of  a  goardian  appointed  by  the  High  Court  of  Chancery,  essential  to  the 

marriage  of  an  illegitimate  minor,  274 

CONTINUANCE 

of  intention  necessary  to  be  proved  before  probate  can  be  obtained  of  an  un- 
finished and  unexecuted  testamentary  paper,  20,  99 
brought  down  to  the  very  day  when  the  act  of  God  intervened, 

20 
COPIES 

of  the  register  of  a  Dissenting  chapel  cannot  be  pleaded  as  evidence,  90 
documents  in  official  custody  pleadable  as  evidence,  90 
COSTS, 
given,  80 
refiised,93 

given  only  agunst  one  party  when  a  third  party  bad  intervened,  n.  99 
usually  given  against  executors  who  withhold  inventories,  80 
given,  200,  291, 

in  part,  177 
directed  to  be  j^ud  out  of  the  personal  estate  of  the  deceased,  176 
refused,  346 

difficulty  respecting,  346 

refused  by  the  Prerogative  Court  to  be  paid  out  ^f  the  estate  of  a  testator,  411 
of  both  rides  directed  by  the  Prerogative  Court  to  be  paid  out  of  the  estate 

of  a  testator,  375,  n.  411 
given  against  the  husband  in  a  suit  for  the  restitution  of  conjugal  rights,  367 
the  wife  has  a  right  to  have  her  costs  taxed  in  a  matrimonial  suit,  403 
given  against  an  intervener  who  alleges  that  he  proceeds  do  further,  403 
given  against  a  next  of  kin  who  had  contested  the  administration  of  an  estate 

with  th^  creditors,  418 
COUNCIL  OF  TRENT 

recognizes  the  validity  of  clandestine  marriages,  366 
received  in  the  kbgdom  of  the  Two  Sicilies,  366 
COURT 

may  reqnire  an  inventory  ex  officio,  79 
COURT  OF  REVIEW, 

in  the  case  of  Matthews  v.  Warner,  reversed  the  decisions  of  the  Prerogative 

Court  and  the  High  Court  of  Delegates,  452 
CREDITOR, 

in  possession  of  an  administration  is  not  bound  to  bring  it  in  till  an  admissi- 
ble allegation  is  given  in,  66 
in  possesrion  of  an  administration  is  entitied  to  contest  suit  against  a  person 

asserting  himself  to  be  next  of  kin,  67 
of  a  person  deceased,  entitied  to  a  statement  of  the  effects  firom  the  execu- 
tor, 228 
allowed  his  costs,  for  taking  out  an  admimstration  which  was  subsequently 

called  in  by  the  next  of  kin,  291 

having  obtained  an  administration  with  the  will  annexed  is  more  completely 

subject  to  the  jurisdiction  of  the  Prerogative  Court  than  an  administrator 

under  stat.  21  Hen.  8.  c.  5.,  361 

under  circumstances  may  be  entitied  to  an  administration  in  preference  to  the 

next  of  kin,  415 
CREDITORS, 

the  wishes  of,  may  have  weight  in  the  grant  of  an  administration,  62 
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CRUELTY, 

not  neceflaaiy  to  be  prored,  when  charged  togetiier  with  adulteiy,  190 

of  the  husband  establuhed,  204,  234 

not  proved,  210 

legal,  such  as  will  endanger  the  life  or  health  of  a  person,  211 

suit  for  sepaxalion  by  reason  of,  may  be  brought  by  the  husband,  211 
CUJACIUS, 

cited,  139 

D. 

DATE 

of  a  will  important,  26,  27 
DEATH, 

sudden,  accounts  for  the  n(m-«xecution  of  a  testamentary  paper,  99 
DECLARATIONS 

liable  to  be  misapprehended  and  incorrectly  represented,  106 
may  be  loosely  made,  18 
little  to  be  relied  upon,  63,  70,  122 
to  be  scrutinized,  122 
the  lowest  species  of  evidence,  144 
admbsible  to  explain  intention,  93,  149 

admitted  in  the  Ecclesiastical  Courts  in  concurrence  with  other  evidence,  148 
held  by  Lord  Mansfield  to  be  admisnble  in  Courts  of  Common  Law  to  rebut 

presumptions^  148 
in  support  of  a  will,  69 
cannot  of  themselves  establish  legacies,  69 
supply  the  place  of  instructions,  69 
uniformly  made  to  confidential  friends  may  be  of  considerable  weight  in  a 

testamentary  cause,  394 
DECREES 

of  a  novel  Idnd,  not  to  be  issued  unless  the  Court  is  apprised  of  them,  167 
DEED 

of  gift  propounded  as  a  will,  11 
irrevocable,  12 
admitted  to  probate,  15,  Tf 
indented  established  as  a  will,  11 
DEFAMATION, 

must  be  proved  by  two  witnesses,  but  it  Is  not  necessaiy  that  the  witnesses 

should  speak  to  the  same  words  in  the  same  tenna^  203 
DELAY 

in  a  matrimonial  cause,  must  be  accounted  for,  222 
DELEGATES, 

High  Court  o(  convened  by  commission  under  the  Great  Seal,  134 

whether  bound  by  the  rules  of  the  Court  of  J^g's  Bench,  134 
a  court  of  dernier  ressort  to  the  Ecdeuastical  Courts,  134 
cases  erroneously  stated  to  have  been  dedtded  by,  n«  132 
DELUSION, 

of  the  nund,  what,  50 
DEPOSITION 

of  a  witness,  who  had  died  before  he  had  been  repeated,  or  examined  on  in- 
terrogatories, admitted,  89 
in  Chancery  conndered  as  complete  when  it  has  been  read  over  and  ngne^ 

89 
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DEPOSITIONS 

not  read  over  to  a  witness  who  had  died  before  his  examination  was  com- 
pleted, liable  to  deductionsy  90 
taken  in  a  foreign  country  under  a  requisition  from  the  Connstorial  Court  of 

London^  sustained^  361 
DERANGEMENT 

clearly  proved,  SO,  SX 
DICTA 

of  judges  frequently  taken  down  incorrectly,  129 
DIGEST, 

cited,  n.  13,  n.  70, 123,  n.  135 
DILAPIDATIONS 

a  sequestrator  liable  for,  165 

tender  for,  held  sufficient^  403 
DISCREDIT, 

some  degree  of,  thrown  upon  witness,  54 
DISCRETION 

of  the  Court  not  to  be  capriciously  exercised,  61 
DISORDER 

of  the  mind,  how  treated,  50,  51 
DISPOSITION, 

rational  of  property,  not  to  be  conndered  as  a  mere  form,  52,  53 
DISSENTERS, 

children  of,  entitled  to  burial  by  the  minister  of  the  parish  if  brought  to  the 

church-yard,  403 
DISSIMILITUDE 

of  hand-writing  may  be  satisfactorily  proved,  43 

DONATIO 

mortb  causd,  12 

DRAFT 

of  a  will  propounded,  101 

superseded  by  a  will  subsequently  executed,  120 

not  entiUed  to  proof  together  with  the  will  which  has  been  made 

iromit^  63 
DUTY 

of  every  Court  not  to  open  a  door  to  uncertunty,  160 

E. 

ECCLESIASTICAL 

Courts,  whether  in  any  degree  bound  by  the  decisions  of  the  Courts  of  King's 

Bench,  130, 134 
exercise  an  independent  jurisdiction  in  all  cases  over  wills  of  per- 
sonal property,  134 
ENUMERATION 

of  the  next  of  kin  at  the  end  of  every  article  of  an  allegation,  unnecessaiy, 

31 
EQUITY, 

a  rule  of,  that  no  man  can  take  advantage  of  his  own  wrong,  244 
ERROR* 

words  inserted  in  a  will  through  error,  expunged  by  the  Court  of  Preroga> 

tive,  n.  442 
words  omitted  in  a  will  through  error  inserted  by  the  High  Court  of  Dele- 
gates, 444 
BYIDKNCE 

«  • 

documentaiy,  the  weight  of,  324^  325 
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EVIDENCE 

not  necessarily  to  be  oonftdered  is  unduly  taken,  and  ritiated^  if  all  parties 

act  under  a  mistake  as  to  the  exact  form  of  talang  it,  362 
EXAMINATIONS, 

one  of  tbue  longest  taken  in  the  Ecclesiastical  Courts,  317 

EXECUTION 

of  a  will  prevented  by  the  act  of  God,  20, 122,  279 

supersedes  instructions,  30 

a  draft,  120 
EXECUTOR, 

in  Swinburne's  time,  essential  to  a  testament  12 
the  foundation  of  a  testament,  n.  12 
analogous  to  the  heir  of  the  civil  law,  n«  12 
whether  the  wife  of,  can  be  examined  as  a  witness,  25 
part  of  a  will  written  by,  69 

for  whom  an  appearance  had  been  given,  disnussed,  74 
may  be  dismissed  when  he  has  not  intermeddled  with  the  effects,  nor  pit^ 
ceeded  so  far  in  a  cause  as  to  render  himself  liable  to  carts,  75 
the  adnussion  of,  does  not  bind  the  next  of  kin,  7S 

bound  to  exhibit  an  inventoiy  and  account  at  the  wool  of  a  party  interested, 

78,79 
bound  by  his  oath  to  render  an  account  when  by  Uw  reqiured,  79 

to  exhibit  an  inventory  when  required  by  law,  79,  81 

the  executor  under  a  former  will  has  a  right  to  call  upon  the  executor  vnder 

a  later  wiU  to  propound  the  instrument  in  solemn  form  of  law,  355 

may  be  allowed  to  retract  a  renunciation,  and  to  take  probate  of  a  ^rill,  479 

an  executor  according  to  the  tenor  is  entitied  to  be  joined  in  the  probate  of 

a  will  with  an  executor  expressly  appointed,  373 
the  office  of  an  executor  is  to  pay  the  debts  of  the  deceased,  and  to  dischai^ 

all  lawful  demands  against  his  estate,  374 
the  wife  of  an  executor  is  an  incompetent  witness  in  support  of  a  wiU,  411 
an  executor  for  genend  purposes,  and  an  executor  for  limited  purposes,  may 

be  appointed  by  the  same  wiU,  431,  432 
who  had  taken  probatcf  of  a  will  and  codicil,  after  the  probate  had  been 
called  in,  cited  to  take  a  new  probate  of  the  will  and  codicil,  together 
with  some  executed  instructions  as  containing  together  the  will  of  the  de- 
ceased, 448 
may  be  dismissed  after  the  institution  of  proceedings  in  the  Court  of  Probate^ 

47» 
the  drcumstance  of  an  executor's  having  taken  the  oath  of  office  is  no  bsr 

to  his  renunciation  of  that  office,  478 
tiie  only  ground  on  which  the  Court  of  Probate  dismisses  an  executor  is  that 

of  his  having  intermeddled  with  the  effects^  478 

an  executor  who  had  taken  the  oath  of  office,  and  given  an  appearance  in  a 

cause  touchrog  the  validity  of  a  will  allowed  to  be  dismissed  from  the  suit, 

in  order  that  he  might  renounce  the  probate,  and  |^ve  evidence  in  tiw 

cause,  478 

EXECUTORS 

to  exhibit  inventories,  76 
EXECUTORSHIP 

the  appointment  of,  held  not  to  be  revoked  by  necessary  implicstion,  248 
EXECUTRICES 

pronounced  to  be  contumacious*  for  not  bringing  in  an  inventory,  879 
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EXPENSES 

of  the  suit  decreed  to  be  paid  out  of  the  estate,  161 

of  proceeding  to  establish  a  wiU,  directed  by  the  court  to  be  pud  oat  of  the 

testator's  estate^  29t 

F. 

FACCIOLATI, 

cited,  140 
FACTS 

to  be  relied  upon,  52 
PACTUM, 

of  a  will,  390 

the  use  of  the  term  explained,  390 
FACULTY 

for  the  erection  of  a  gallexy,  and  the  appropriation  of  seats^  73 
FEMME  COVERTE 

maj  make  her  will  under  a  power  authorizing  her  to  dispose  of  her  pxopetty^ 

100 
FINDING 

a  ^nll,  the  place  of,  maj  be  material,  124 
FORM 

of  an  instrument  not  an  objection  to  its  testamentary  ralidity,  77 
FRAUD, 

not  to  be  presumed,  70 
FRAUDS, 

Statute  o^  intended  to  place  exkraorduiaty  checks  on  wUIs  particularly  liable 

tofradd,330 
FRAUDULENT 

suppression  of  a  name  in  the  publication  of  banns^  161 

G. 

GALLERY, 

erected  in  a  church  by  a  fiiculty,  78 
GODOLPHIN,  cited,  n.  12 

H. 

HAND-WRITING, 

referred  to  the  registrars  of  the  Ecclesiastical  Courts  43 

evidence  respecting,  of  little  weight,  43 

not  to  have  weight  where  courts  can  have  better  proof,  44 

comparison  of,  always  adnutted  in  the  Ecclesiastical  Coux;U»  43, 44 

no  case  in  which  it  has  ever  been  rejected,  43 

evidence  of  opinion  only,  43 

may  be  adminicular  to  other  evidencei  44 

not  denied,  48 
BEADS  OF  A  WILL,  98,  99 

inference  from,  that  more  was  intendld  to  be  done,  99 
HUSBAND, 

entitled  to  an  administration  to  his  wife,  169 

if  he  connives  at,  or  acquiesces  in»  the  adultery  of  lus  wife,  he  is  not  entitled 

to  any  remedy,  208,  280 

tmy  quit  his  wife,  if  he  is  convinced  of  her  adulteiy*  209 

and  wife  drowned  at  the  same  time,  250 
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a 

I. 

IDIOT, 

the  issue  o(  formerly  adjudged  to  be  legitLouite,  191 
IDIOTCY 

by  the  civil  law,  a  previous  impediment  to  marriage,  191 
complete  rarely  occurs,  191 
IMPLIED 

revocations  of  wills,  146,  147 
IMPORTUNITY 

to  be  guarded  against  by  the  Court,  34 

in  the  legal  acceptation  of  the  word,  must  be  of  a  nature  to  tal:e  away  Gree 

agency,  336 
NIMPOTENCY 

marriage  annulled  on  account  o(  165, 166 
much  discussed  in  the  Canon  law,  408 

suits  of  this  description  cannot  be  objected  to  on  general  grounds  as  they  are 

recognized  by  the  Uw,  409 
rule  of  iriamaUs  eohdbiiatio,  410 

by  the  canon  law,  the  impotent  person  might  allege  lus  own  defects  as  the 

ground  of  annulling  his  marriage,  387, 388 
no  instance  of  a  suit  of  this  description  brought  by  the  impotent  party  in  our 

Courts,  386,  388 
the  impotent  party  held  to  be  barred  frcxn  bringing  a  suit  of  this  description 

in  the  Court  of  Arches,  388 
divorce  obtained  in  a  suit  for  nullity  of  marriAge  by  reason  of  impotency  after 

a  cohabitation  of  eight  years,  386 
suits  of  this  description  more  usually  brought  by  the  wife  than  the  husband, 

386,408 
inspection  of  medical  persons  resorted  to,  387 
INCAPACITY, 

strongly  deposed  to,  69 
INCEPTION 

of  a  new  will  which  the  testator  u  prevented,  by  the  act  of  God,  from  com- 
pleting operates  j>ro  tanto  as  the  revocation  of  a  former  will,  176 
INCEPTION  OF  A  WILL, 

held  in  some  of  the  early  cases  to  be  an  important  indication  of  an  intention 

to  revoke,  159 
INCEPTIONS  OF  WILLS, 

coupled  with  length  of  time  and  change  of  circumstances,  will  not  revoke  a 

regular  will,  139 
INCEPTION  OF  A  NEW  WILL 

will  not  revoke  an  executed  irill,  153 
INCUMBENT, 

has  a  right  to  preside  at  the  vestry  meetings  in  his  parish,  367 
consent  o(  necessary  before  a  chapel  can  be  consecrated  within  his  parish. 

333 
INFORMAL  WILL 

established,  96 
INHIBITION, 

caveat  entered  against,  in  the  Court  of  Appeal,  291 
INITIALS, 

legatees  in  a  codicil  described  by,  27 
INSTITUTES  OF  JUSTINIAN,  cited,  n.  IS,  13,  51,  135,  136 
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INSANITY, 

will  impeached  on  the  ground  of,  45, 47  * 

once  proved,  does  not  preclude  a  person  from  ever  making  a  will,  51 
completely  proved,  59,  60 
INSTRUCnONS 

will  operate  as  a  will,  if  the  person  giving  them  dies  before  a  will  can  be  ex- 
ecuted from  them,  34, 105, 106 
unfinished,  not  entitled  to  probate,  35 

may  operate  as  a  will,  if  reduced  into  writing  during  the  testator's  life,  though 

not  written  down  in  his  presence,  nor  read  over  by  him,  107 
none  given,  71 
absence  of,  fatal,  71,  72 
given,  102 

incomplete,  may  be  established  under  circumstances,  40 
established  as  a  will,  238,  2^6 

when  completed  can  only  be  pro  tanto  revoked  by  an  unfinished  paper,  183 
where  there  is  a  complete  will,  only  revoke  as  far  as  they  go,  270 
unfinished,  admitted  to  probate,  368 

received  from  the  deceased  himself,  and  read  over  to  him,  but  not  reduced 

into  writing  in  his  presence,  admitted  to  probate,  372,  383 
given  through  the  intervention  of  a  third  person,  admitted  to  probate,  370 
INSTRUMENT, 

the  party  setting  up,  must  prove  it  to  be  the  act  of  a  free  and  capable  testa- 
tor, 88 
INSTRUMENTS 

of  the  court  are  generally  presumed  to  be  declaratory  of  the  law  of  the 

court,  167 
INTENTION 

IS  the  main  point  to  be  considered  in  all  questions  touching  the  revival  and 

cancellation  of  wills,  360 
that  a  will  should  operate  in  an  hifonnal  state  is  sufficient  to  entitle  it  to 

probate,  380 
is  the  fundamental  principle  of  all  testamentary  decisions,  389  , 
of  the  testator  the  safest  guide  for  the  Court,  120 

and  not  the  form  of  the  instrument,  to  be  attended  to,  15 
dangerous  to  admit  parol  evidence  of,  against  an  act,  6Q 
the  governing,  principle  in  testamentary  cases,  157, 160 
adherence  to,  must  be  clearly  made  out,  159 

rules  for  ascertaining,  prescribed  by  positive  law  and  the  decisions  of  Courts, 

160 
to  revoke  a  will,  implied,  from  change  of  circumstances,  160 
to  revoke,  must  be  plain,  160 
change  of,  must  be  most  distinctly  ascertained,  108 
cannot  be  conjectured,  122 
to  be  collected  from  parol  evidence,  182 
INTEREST, 

in  cases  of,  the  parties  must  proceed  pari  passu,  67,  75 
once  admitted,  cannot  be  retracted,  74,  75 
denied  and  propounded,  75 

probable  or  contingent,  will  justify  a  party  in  calling  for  an  inventory,  79 
INTERMISSIONS, 

from  insanity,  when  to  be  presumed,  51,  52 
INTERVAL,  LUCID, 

esUblished,  45,  48,  49,  50,  51,  52 

Vol.  I.  64 
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INTERVAL,  LUCID, 

to  be  established-only  upon  iqcontrorertible  CTidence,  46 

acts  done  during,  valid,  46 

to  be  inferred  from  rational  conTersation,  58 
INTERVENTION 

of  a  third  party  in  a  suit  pending  in  the  High  Court  of  Delegates,  99 

a  party  cited  to  see  proceedings  in  a  matrimonial  suit,  has  no  right  to  object 

to  the  manner  in  which  the  original  citation  in  the  cause  was  executed^  486 
INTESTATES, 

effects,  formerly  at  the  absolute  disposal  of  the  ordinary,  n.  61 

estates,  liable  to  the  payment  of  their  just  debts,  n.  61 
INTESTACY 

prayed,  101 

established,  95, 122,  140, 360 
INVENTORY, 

required  by  the  canons  before  probate,  79 

statute  of  Henry  VUL,  79,  81,  82 

to  be  exhibited  by  the  executor  when  he  is  by  law  required,  79,  82 

may  be  called  for  by  the  Court,  ex  officio,  79 

a  person  having  a  probable  or  contingent  interest,  79 

any  kind  of  interest,  82 

objected  to,  177, 228 

must  be  produced  by  administrators,  177 

the  Court  exercises  a  discretion  as  to,  185 

exccatrices  pronounced  contumacious  for  withholding,  279 

J. 

JEST, 

whether  the  execution  of  a  will  could  be  considered  as,  66 
JUDGE, 

office  of,  cannot  be  promoted  without  the  authority  of  the  judge  himself,  232 
JURISDICTION, 

not  competent  to  a  party  called  upon  to  see  proceeding^  in  a  marriage  suit, 
to  object  to  the  jurisdiction,  on  the  ground  that  the  party  proceeded 
against  has  been  unduly  cited,  480 

K. 

KIN, 

one  of  the  next  of,  barred  from  calling  in  a  probate  because  he  had  been 

conusant  of  a  prior  suit  in  which  the  same  question  had  been  involved,  239 

next  of,  has  not  an  indefeasible  right  to  put  an  executor  on  proof  of  a  will,  240 

L. 

LAW  OF  ENGLAND 

requires  clear  proof  of  a  will  when  the  writer  of  the  instrument  has  a  bene^ 

ficial  interest  under  it,  273 
in  foreign  marriages  looks  to  the  law  of  the  place  where  the  marriage  is  con- 
tracted, 332 
LEGACY 

sued  for  in  the  Court  of  Arches,  275 
LEGACIES, 

accumulative,  27,  30 
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LEGATEE, 

who  propounds  and  estabfishes  a  will  is  entitled  to  bis  expences,  273 
the  writer  of  his  own  legacy,  273 

residuary,  entitled  to  an  administration  preferably  to  a  mere  legatee,  271 
LESSEE 

of  the  great  tithes  cannot  force  his  way  into  the  diurch  without  the  consent 

of  the  minister  and  churchwardens,  388 
LETTER, 

an  extract  from,  propounded  as  a  will,  75 
established  as  a  codicil,  347 
LETTERS 

held  to  be  testamentary,  76 
of  administration  called  in,  35 
admitted  to  probate,  397 
LIBEL 

admitted  in  a  cause  of  adultery,  216 

cruelty  and  adultery,  205,  220 
in  a  suit  for  nullity  of  marriage  on  account  of  the  insertion  in  the  banns  of  an 

untrue  Christian  name,  166,  203,  245 
may  not  plead  the  non-residence  of  the  par- 
ties in  the  parish  in  which  they  were 

married,  166 
proved  in  a  cause  of  nullity  of  marriage  by  reason  of  impotency,  165 

cruelty  and  adultery,  200 
additional  article  to,  admitted,  260 

in  a  suit  for  restitution  of  conjugal  rights  may  or  may  not  plead  the  age  of 

the  parties  at  the  time  of  the  marriage,  207 
for  a  legacy  must  plead  the  bequest  in  the  words  of  the  wiU,  412 
amended  in  the  Court  of  Appeal,  459 
LICENCE 

question,  whether  one  g^nted  by  the  Bishop  of  Winchester's  Commissary 
for  Surrey,  would  be  valid  within  the  diocese  of  Winchester,  but  without 
the  jurisdictioo  of  the  Commissary  for  Surrey,  73 
LIMITED 

probate  granted,,  101 
LUCID 

interval,  doctrine  of  law  of  England  r^pecting,  derived  from  the  civil  law,  51 
the  best  proof  of,  arises  from  the  act  itself,  51 
no  rule  to  fix  the  precise  length  of,  51,  52 
established,  44,  47 
LUNATIC, 

diarriage  of  void,  191 

committee  of,  tnay  institute  proceedings  in  a  cause  of  adultery  against  the 

wife  of  the  lunatic,  220 
committee  of,  not  obliged  to  resort  to  the  authority  of  the  Lord  Chancellor 
before  he  institutes  a  suit  for  a  divorce  by  reason  of  adulteiy  against  the 
wife  of  a  lunatic,  221 
must  act  in  all  cases  by  his  guardian,  221 

M. 

MAL-FORMATION 

more  rare  in  the  female  than  in  the  male  sex,  408,  409 
MANSFIELD,  LORD, 

his  dictum  in  Cubit  v,  Brady,  257 
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MANUSCRIPT 

notes  of  Sir  George  Lee,  cited,  132,  133 

taken  in  court  of  a  judgment  given  by  Sir  William  Wynne,  cited, 

n.  137 
of  Dr.  Andrews,  cited,  153 
MARRUGE, 

annulled  by  reason  of  affinity,  72,  101 
MARRIAGE, 

under  licence,  annulled  on  account  of  the  minority  of  the  party  who  had 

obtained  the  licence,  78 
annulled  by  reason  of  minority,  and  false  publication  of  banns,  161 

the  want  of  consent  of  the  father,  7B 
under  a  licence,  in  which  the  woman  was  described  by  a  false  Chri^ian  and 

false  surname,  held  to  be  valid,  78 
void  ab  iniiio,  gives  the  husband  no  right  over  the  property  of  the  wife,  73 
voidable,  73 

of  minors  must  be  had  with  the  consent  of  the  father,  90 
and  the  birth  of  a  child,  a  presumptive  revocation  of  a  will,  135 

widower's  will,  95 
presumption  not  altered  by  the  death  of  the  child,  95 
and  the  birth  of  a  child,  presumption  arising  from,  rebutted,  95 

children  an  implied  revocation  of  a  will,  95 
without  the  birth  of  children,  not  an  implied  revocation  of  a  will,  147 
whether  necessary  to  concur  with  the  birth  of  children  in  the  revocation  of  a 

will,  147 
and  the  birth  of  issue,  revoke  a  will,  15^  153 

not  an  essential  circumstance  in  the  revocation  of  the  will  of  a  widower,  160 
dissolved  by  an  ordinance  of  the  King  of  Denmark,  374 
validity  of,  determined  by  the  law  of  the  place  where  it  is  contracted,  374 
Danish,  established,  274 
by  the  civil  law  no  revocation  of  a  will,  n.  257 
annulled  on  account  of  mental  imbecility,  191 
of  minors  without  consent  of  parents  or  guardians  is  void,  260,  279 
void  by  reason  of  a  former  marriage,  273 
of  an  illegitimate  minor  annulled,  274 
incestuous,  annulled,  279 

voidable,  cannot  be  rendered  void  after  the  death  of  either  of  the  parties,  166 
had  within  the  prohibited  degrees,  166 
of  a  lunatic,  void,  191 

and  the  birth  of  a  child  a  presumptive  revocation  of  a  will,  n.  253,  254, 255 
solemnized  by  licence  declared  null,  363 

of  an  illegitimate  child  where  the  banns  had  been  pubUshed  by  the  surname 
of  the  mother  as  well  as  by  that  of  the  putative  father,  held  to  be  valid,  363 
of  an  impoitent  person,  voidable,  387 

nullity  of,  established  on  account  of  an  imperfect  appointment  of  a  guardian 

to  the  woman  who  was  a  minor,  403 
by  reason  of  false  publication  of  banns,  not  established,  479 
consummation  of  marriage  not  necessary  to  be  proved  in  a  suit  for  divorce  a 

Thenaa  et  torot  by  reason  of  adultery,  460 

clandestine,  between  an  English  man  and  a  Sicilian  woman,  being  valid  in 

Sicily  where  it  was  contracted,  held  to  be  valid  in  England*  363 

recognized  as  valid  by  the  council  of  Trent,  366 

renders  the  parties  contracting  it  liable  to  punishment  by  the 

municq^  law  of  Sicily^  367 


INDEX.  509 

HARRfAGE  ACT 

does  not  allow  the  residence  of  tlie  parties  to  be  inquired  into  aAer  a  mar- 
riage has  taken  place,  166 
HARRUGE  SETTLEMENTS 

may  be  testamentary,  and  as  such  entitled  to  probate,  7T 
HARRIED  WOMAN 

may  make  a  will  of  property  left  during  coverture  for  her  separate  use,  82 
MATERIAL, 

a  man  may  write  his  will  with  any,  27 

in  which  a  will  is  written,  may  be  important,  27 
MEMORY, 

strong  instance  of,  58 
MINISTER, 

the  right  of  preading  at  vestry  meetings  is  in  the  minister,  367 
MINOR, 

the  fraudulent  mairiage  oi^  annulled,  161 
MONITION 

granted  by  the  Prerogative  Court  against  a  solicitor  to  bring  into  Court  a 

paper  supposed  to  be  of  a  testamentary  nature,  274 
MUTILATION 

of »  will,  held  to  amount  to  a  cancellation,  101, 123 

N. 

NAME 

signed,  not  to  finish,  but  to  authenticate,  a  testamentary  paper,  267 
NULLITY  OF  MARRIAGE, 
on  account  of  minority,  78 
affinity,  72 
impotency,  165 

the  mental  imbecility  of  one  of  the  contracting  parties,  191 
by  reason  of  minority,  200,  260, 276 

on  account  of  the  insertion  of  an  untrue  Christian  name  in  the  publication  of 
banns  between  the  real  Christian  name  and  the  surname,  166,  203 
a  cause  of,  instituted  by  the  committee*  of  a  lunatic,  220 
by  reason  of  the  undue  publication  of  banns,  279 

a  former  marriage,  273 
question  of,  to  be  di^osed  of  in  a  cause,  before  a  question  of  adultery  is 

gone  into,  166 
NUNCUPATIVE  WILLS, 
statute  respecting,  229 

always  strictiy  construed,  ff29 
not  admitted  to  probate,  unless  persons  are  called  upon  to  bear  witness  to 

the  act,  229 

0. 

ONUS  PROBANDI 

lies  in  the  party  setting  up  an  unfinished  testamentary  paper,  40 
ORDINANCE 

of  Philip  II.,  as  sovereign  of  the  two  Sicilies,  n.  366 
ORDINANCES 

in  force  in  Sicily  with  respect  to  clandestine  marriages,  364 
ORDINARY 

has  a  right  of  g^ranting  administration  to  the  next  of  kin«  61 

formerly  had  absolate  power  over  the  property  of  intestates,  n.  61 
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OUGHTON, 

cited,  89 


P. 


PAPER, 

question,  whether  deliberative  op  complete,  122 
unfinished,  not  established  as  a  codicil,  173 
unexecuted,  admitted  to  probate,  207 

not  written  in  the  presence  of  the  decea9ed,  or  read  over  to  him,  may  be  es- 
tablished as  a  will,  276 
PAPERS, 

two,  may  be  taken  together  as  a  will,  175 

established  as  a  will,  183 
three,  admitted  to  probate  as  containing  together  a  will,  181 
PAROL 

evidence,  how  far  admissible  to  prove  a  will,  ISO 

declarations  admitted  in  the  Ecclesiastical  Courts,  to  rebut  presumptions,  148 
held  by  Lord  Mansfield  to  be  admissible  in  courts  of  common 

law  to  rebut  any  sort  of  presumption,  148 
PAROL  EVIDENCE, 

admissible  to  impeach  the  validity  of  a  will,  290 

how  far  admissible  to  controul  or  vary  a  will  ^liich  is  impeached  on  the 

ground  of  ai^  omission  in  the  drawer,  439 
admitted  in  cases  of  latent  ambiguity,  439,  n.  445 

admitted  in  a  Court  of  Equity  to  explain  an  uncertainty  or  to  rebut  an  equity, 

441 
admitted  where  a  will  has  been  altered  by  change  of  circumstances,  442 
admitted  to  show  whether  an  instrument  had  been  executed  as  a  will  or  as  in- 
structions from  which  a  will  was  to  be  drawn,  452 
admitted  where  there  is  ambig^ty  on  the  face  of  the  will,  ib. 
rejected  where  there  is  no  ambiguity  on  the  face  of  the  will,  t5.  n.  446 
rejected  when  ofiered  to  explain  a  variation  between  instructions  and  a  will, 

457 
PAUPER, 

dispaupered,  67 
PECULIARS, 

the  Rector  of  Lincoln  College  in  the  university  of  Oxford  not  shown  to  have 
a  right  to  exercise  peculiar  jurisdiction  in  the  parish  of  Long  Coombe  within 
the  diocese  of  Oxford,  477 
PENANCE 

enjoined  for  an  incestuous  marriage,  279 
PENCIL, 

a  will  written  in,  may  be  as  valid  as  if  written  in  ink,  20, 22,  25 
alterations  in,  222 

equally  valid  as  if  made  in  ink,  if  the  deceased  intended  them  to 

have  effect,  223 
admitted  to  probate,  223 
question  as  to  cancellation  by,  406 
PEWS, 

by  the  general  law  not  permanent  property,  355 
cannot  become  personal  property,  355 
POWER  OF  ATTORNEY, 

from  her  husband  not  necessary  to  enable  a  femme  coverte  to  dispose  of 

property  left  to  her  separate  use,  100 
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PREDILECTION, 

natural,  for  children  of  the  whole,  in  preference  to  those  of  half  blood,  48 
PRESERVATION, 

careful,  of  a  will,  99 

PRESUMPTION 

of  abandonment,  repelled,  19 

of  abandonment,  not  repelled,  77 

law,  confirmed,  121 
either  of  th«  revival  or  revocation  of  a  will,  may  be  repelled  by  circumstances, 

120 
every,  may  be  rebutted  by  every  sort  of  evidence,  148 
strong  against  an  act  done  by  the  agency  of  the  party  benefitted,  70 
of  a  change  of  intention  to  be  inferred  from  a  change  of  circumstances,  n.  253 
against  a  will  in  the  hand-writing  of  a  party  benefitted,  ^73 
of  law  against  an  executed  paper,  repelled,  207 

against  a  paper  with  an  unwitnessed  attestation  clause,  223 
that  u  roan  will  survive  a  woman,  when  both  are  shipwrecked  at  the  same 

time,  252 
PRESUMPTION  OF  LAW 

is  against  an  imperfect  paper,  352 

when  a  will  is  not  found  at  the  death  of  a  testator,  is,  that  it  has  been  de- 
stroyed by  him,  375,  471 
in  the  Ecclesiastical  Courts  is  against  the  revival  of  a  will  of  a  former  date  on 

the  destruction  of  one  of  a  later  date,  467 
IS,  that  a  testator  has  knowledge  of  the  contents  and  purport  of  hb  will,  392 
ag^nst  an  imperfect  paper,  repelled,  357,  407 

PRESUMPTIVE 

evidence  to  beUeve  the  revocation  of  a  will,  152 

PRESUMPTIVE  REVOCATIONS,  148 
bow  to  be  repelled,  94,  95 
of  a  will*  from  a  primi  facie  cancellation,  120 
may  be  repelled  by  circumstances,  n.  257 

stricti  juris,  n«  254 

by  the  law  of  England  not  so  strong  as  the  ruptio  tes- 

tamenti,  by  the  Roman  law,  n.  254 

PRIMOGENITURE 

gives  no  right  to  an  administration,  60 
cxteris  paribus,  it  may  incline  the  balance,  61 

PROBATE 

of  a  codicil  called  in  and  revoked,  20 
will  revoked,  44 
the  Ecclesiastical  Court,  does  not  decide  upon  the  right  of  disposition,  but 

upon  the  factum  of  a  will,  100 
granted  without  the  consent  of  the  husband,  to  property  bequeathed  hia 

wife  for  her  separate  use,  101 
Court  of,  does  not  decide  on  the  right  of  disposal,  but  on  the  factum  of  a 

will,  100 
its  duty  and  function,  27 

must  establish  the  will  of  the  deceased,  though  be  should  hare 

made  it  contrary  to  his  intention,  27 

ought  to  be  on  its  guard  against  establishing  informal  papers* 

where  they  are  to  operate  in  conjunction  with  a  regular  will,^27 
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granted,  of  only  part  of  a  will,  67 

refused  of  a  will  not  written  with  a  testamentary  intention,  225 
not  allowed  to  be  called  in  by  one  of  the  next  of  kin  who  had  been  conusant 
of  the  proceedings  in  a  former  cause  touching  the  validity  of  the  same 
wUl,  239 
not  granted  of  a  codicil  executed  and  attested  by  three  witnesses,  186 
pencil  alterations  admitted  to,  222 
Court  of,  cannot  devolve  its  functions  on  the  Court  of  Chancety,  ^^ 

great  object  of,  to  ascertain  the  intention,  183,  228 
Court  of,  can  enquire  whether  a  testamentary  paper  perfect  in  form  b  can- 
celled, 290 
in  Court  o(  all  circumstances  to  be  taken  together  to  ascertain  whether  a 

will  be  permanent  or  temporary,  182;  183 
of  the  will  of  a  married  woman  must  be  limited  in  its  extent  by  the  power 

which  authorized  her  to  make  a  will,  424 
of  a  will  taken  by  a  married  woman  without  the  coi^nt  of  her  husband, 

revoked,  3€T 
is  not  necessary  to  a  will  appointing  testamentary  guardians  which  does 
'  not  dispose  of  personal  property,  403 

of  a  will  called  in  and  impeached  because  the  residuaiy  clause  was  not  co- 
extensive with  the  heads  and  instructions  given  for  the  will,  433 
of  a  will  acted  upon  for  several  years,  called  in  and  revoked,  351,  425 

PROCESS, 

the  process  citing  persons  interested  to  appear.  Sec.  must  be  returned  into 
Court  before  administration  with  a  will  annexed  can  be  granted  to  a  cre- 
ditor, 403 
PROCTOR 

condemned  in  costs  for  conducting  the  suit  of  his  client  improperly,  403 

PROHIBITION 

refused  in  the  case  of  a  voidable  marriage,  after  the  death  of  one  of  the 

parties^  169 
PROTEST, 

over-ruled,  with  costs,  82 
PUBUCATION  OF  BANNS, 
under  false  namesg  161 

R. 

RECOGNITION 

of  a  testamentary  paper,  48,  60,  66 
pleaded,  92 
evidence  of,  93 

will  establish  testamentary  papers  which  are  otherwise  conditional,  401 

established,  401 
REGISTRARS'  DEPUTY 

called  upon,  by  the  Court,  to  give  their  opinion  as  to  hand-writing,  43 
RE-EXAHINATION 

of  a  witness  refused,  206 
REPAIRS 

of  vicarage  house  and  benefice  justify  the  sequestration  of  a  benefice,  165 

may  be  enforced  by  a  process  in  the  bishop's  court,  165 
REPEAL 

of  a  subsequent  statute  revives  a  preceding  one,  128 
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REPUBLICATION 

of  a  will,  whether  necessaiy,  135 

former  will»  where  a  subsequent  will  is  in  existence,  must  be  unequivo- 
cal, 92 
will,  not  proved,  91 
RESIDUE, 

a  bequest  of  the  residue  outfitted  to  be  reduced  into  writing  during  the  life 
of  a  testator  through  error  of  his  solicitor,  cannot  be  propounded  in  plea,  383 
REVIVAL 

of  a  will,  not  held  from  the  death  of  either  of  the  parties  from  whose  birth 

the  law  had  presumed  a  revocation,  95 
by  necessar3r  implication,  126 
REVOCATION, 

presumptions  concerning,  120 
of  a  will  presumed,  147 
ROMAN  LAW, 

presumes  an  intention  not  to  exclude  children,  160 
ROMAN  SOLDIER 

might  write  his  will  on  the  ground  with  his  sword,  23,  26 
indulged  with  peculiar  privileges  in  making  his  will,  23 
RULE 

of  English  law,  with  respect  to  lucid  intervals,  derived  from  the  civil  law,  51 
presumptive  revocations,  147,  148 

s. 

SANITY 

must  be  proved  at  the  time  of  the  act,  46 
SCOTCH 

settlement,  admitted  to  probate,  15 
SECRET, 

a  word  of  ambiguous  import,  362 
SEPARATION 

k  mensft  et  toro,  for  cruelty  and  adultery,  200,  208,  234 

for  adultery,  221 
for  cruelty,  204,  210 

not  baiTcd  by  the  conduct  of  the  husband,  208 
SEQUESTRATOR 

of  a  living  bound  to  keep  in  repair  the  vicarage-house  and  buildings,  165 

may  be  compelled  to  repair  by  a  process  from  the  Bishop's  Court,  165 
SIMILITUDE 

of  hand-writing  may  be  satisfactorily  established,  43 
SIMONY 

cognizable  in  the  Ecclesiastical  Courts,  389 
SON 

has  a  right  to  put  the  executors  to  the  proof  of  his  father's  will,  185 
SPONTANEOUS 

act  of  a  testatrix,  53 
STATUTE  OF  FRAUDS 

introduced  new  rules  as  to  the  revocation  of  wills,  147,  148 
SURETIES 

to  an  administration  bond  cannot  be  compelled  to  justify,  259 

to  an  administration  with  the  will  annexed,  called  upon  by  the  Court  of  Pre- 
rogative to  justify,  381 

Vol.  I.  65 
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SUSPENSION 

of  a  clergyman  for  immoral  conhict,  for  three  years,  89 
SUSPENSION  AB  INGRESSU  ECCLESIJ!: 

for  brawling,  260 
SWINBURNE 

cited,  12,  34, 127,  141,  146 

T. 

TESTAMENTARY 

paper  ambulat(»7  till  the  death  of  the  testator,  12 
THREE  PAPERS 

established  as  containing  together  a  will,  62 
TITHES, 

suit  for  the  subtraction  of,  280 

whether  the  rector  let  in  carrying,  in  the  sense  of  the  2  &  3  Ed.  VI.  c.  13, 280 

u. 

UNCERTAINTY 

to  be  g^uarded  against  by  aU  courts,  160 
UNEXECUTED 

paper  established,  15 
UNFINISHED 

paper  established,  15 

draft  cannot  be  established  unless  it  be  shown  that  the  deceased  was  pre- 
vented by  invincible  necessity,  or  the  act  of  God,  from  completing  it,  133 

V. 

VESTRY 

notice  not  necessary  to  be  given  of  the  specific  purpose  for  which  it  is  con- 
vened, 280 

VINNIUS 

eited,  125 
VOET 

cited,  124 

w. 

WENTWORTH 

cited,  n.  92 
WIDOW 

cannot  marry  tht  brother  of  her  former  husband,  73. 
WIFE 

without  any  autliority  from  her  husband  may  dispose  of  property  left  to  her 

separate  use,  100 

if  she  enjoys  personal  property  separate  from  her  husband,  she  must  be  held 

to  enjoy  it  with  all  its  incidents,  101 

evidence  of,  admissible  in  a  suit  instituted  by  her  husband  to  annul  the  clan- 
destine marriage  of  a  minor  son,  310 

suit  brought  by,  dismissed  on  account  of  delay  in  the  proceedings,  230 
WILL 

unfinished  and  unexecuted,  admitted  to  probate,  15 

four  papers  propounded,  as  containing,  28 

made  by  interrogatories,  admitted  to  proof,  32 

probate  of,  g^nted  in  error,  44 

original,  given  out  of  the  registry,  and  revoked,  44 

impeached  on  the  ground  of  insanity,  45,  47 
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WILL, 

properly  recommended  to  be  made  by  a  clergyman,  46 
established,  46,  60 

subscribing  witness  to,  not  examined,  48^  49 
contained  in  three  testamentary  papers,  63 

destroyed  during  the  life  of  the  testator,  but  without  his  knowledge,  sub* 

stantiated  and  established,  64 
pronounced  for,  as  contained  in  the  deposition  of  a  witness,  66 
part  of,  established,  and  part  held  not  to  be  sufficiently  proved,  67, 101 
written  in  part  by  a  person  benefited,  69 
in  part  supported  by  declarations,  71 
set  aside  for  want  of  adequate  proof,  82 
of  an  older  date,  established,  82 
republication  of,  not  proved,  92 
latest,  in  point  of  date,  established,  93 
ambulatory  till  the  death  of  the  testator,  n.  26 

of  a  widower  presumptively  revoked  by  marriage  and  the  birth  of  a  child*  93 
of  a  bachelor,  presumptively  revoked  by  marriage  and  the  harth  of  a  child, 

152,  153 
presumptively  revoked  by  marriage  and  the  birth  of  a  child,  though  the  child 

die  before  the  father,  93,  94, 95 
revoked  by  circumstances,  156, 157 
presumptive  revocation  of,  rebutted,  96 
informal,  established,  96 

propounded  as  it  stood,  prior  to  alterations  appearing  on  the  face  of  it,  n.  99 
of  a  married  woman,  disposing  of  property  left  during  coverture,  to  her  sepa- 
rate use,  established,  100 
Umited  probate  of,  granted,  100 

written  during  the  life  of  the  testator,  but  not  in  his  presence,  nor  read  over 

to  him,  may,  under  circumstances,  be  established,  107 
clause  in,  struck  out  by  the  Judge,  109 
question  as  to  cancellation  of,  109, 123 

revival  of,  109,  123 
supersedes  a  draft,  120 
if  revoked,  draft  revoked  also,  120 

cases  as  to  the  revival  of,  depend  on  their  particular  circumstances,  120 
cancellation  of,  established,  122 
written  on  the  envelope  of  a  former  will,  122 

the  execution  of  a  second,  revokes  one  previous  in  existence,  125,  12^  127 
the  fadum  of  a  second,  is  a  presumptive  revocation  of  a  prior  will,  127 
if  second  destroyed,  question  whether  any  act  of  revival  necessary  to  a^t  up 

a  former  one,  126 

whether  it  can  be  set  aside  by  parol  evidence,  under  the  statute  of  frauds, 

130, 133 
by  the  Roman  law  cancelled  by  the  act  of  completing  another,  135 
in  England  can  have  no  effect  till  the  death  of  the  testator,  131 
by  the  civil  law,  revoked  by  the  birth  of  a  child,  151,  152 
revoked  by  the  birth  of  children,  combined  with  other  circumstances,  151 
once  executed,  remwns  in  forcie  till  revoked  ammo  revoeandi,  146 
implied  revocations  of,  147, 151 

not  within  the  statute  of  frauds,  147,  148 
necessarily  means  tegtaiio  mentist  150 
revoked  on  the  ground  of  presumed  intention,  152 
as  inofficious,  152 
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revoked  from  alteration  of  estate  and  circuinstaiicea»  152 

principally  by  the  birth  of  a  child,  154 
made  twelve  days  after  marriage,  held  not  to  be  revoked  by  tiie  bitth  of 

issue,  154 
contingent,  revoked,  155 
revoked  by  birth  of  issue  alone,  157 

may  be  revoked  by  birth  of  issue,  and  other  circumitaiices,  maniage  not 

being  one,  158 
intention  to  revoke,  implied  from  change  of  circumstances*  160 
ammw  teslandit  essential  to,  227 
in  duplicate,  n.  255 

first,  how  far  revived  by  the  cancellation  of  a  second,  n.  258 
conditional,  260 
condition  of,  not  satisfied,  270 
revoked  by  marriage  and  the  birth  of  a  child,  n.  258 

the  Roman  law  agruUione  stU  haaredu^  n.  255 
disputed,  ought  to  be  lodged  in  the  registry  of  the  Prerogative  Court  for 

safe  custody,  248 
the  question  of  the  revival  of  a  former  will  by  the  cancellation  of  a  will  of 

a  subsequent  date  discussed  and  considered,  357,  358^  472 
when  a  will  known  to  have  been  in  existence  is  not  found  on  the  death  of  the 
testator,  the  presumption  of  law  is  that  it  was  destroyed  by  him,  375,  471 
without  date  or  signature  admitted  to  probate,  379 
unfinished,  not  admitted  to  probate,  462 
executed  as  a  collateral  security  for  a  debt,  389 
supersedes  instructions,  456,  457 
of  a  married  woman,  established,  425 

words  inserted  in  error  by  the  drawer  of  a  will  expunged  by  the  Courts 

442,443 
words  omitted  through  error  by  the  drawer  of  the  will  inserted  by  the  Couzf, 

442 
set  aside  because  the  contents  were  not  proved  to  have  been  known  to  the 

deceased,  n.  443 
not  void  because  the  writer  of  it  has  a  legacy,  n.  443 
the  writer  of  a  will  under  which  he  b  himself  benefited  must  show  that  the 
contents  of  the  instrument  were  known  to  the  deceased,  n.  442,  443 
the  residuaiy  bequest  expunged  from  a  will  by  the  court,  n.  443 

inserted  in  a  will  by  the  court,  n.  444 
spoliation  of  a  will  not  proved,  378,  379 

when  executed  by  a  person  competent,  knowledge  of  the  contents  is  to  be 

presumed,  392,  452,  453,  456 
where  there  is  an  ambiguity  on  the  face  of  a  will  it  may  be  explained  by  parol 

evidence,  451,  452 
parol  evidence  to  explain  viriatiens  between  instructions  and  a  will,  rejected, 

4sr 

only  that  part  of  a  will  which  is  committed  to  writing  during  the  life  of  the 

deceased  can  be  admitted  to  probate,  383 
the  next  of  kin  is  entitied  to  an  administration  with  the  will  annexed  if  the 

executor  declines  it  and  there  is  no  residuary  Legatee,  467 

a  person  benefited  under  a  former  will  which  does  not  appear,  and  is  not 

propounded,  cannot  be  admitted  as  a  contradictor  to  a  subsisting  will,  479 

a  disposition  of  personal  property  in  the  handwriting  of  the  deceased  requires 

no  formality  to  give  it  effect  if  none  is  intended  by  the  testator,  487 
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WILL, 

of  a  sailor  is  liable  to  pecuUar  considerations^  389 

▼old  by  Stat  9  &  10  W.  III.  if  embodied  in  the  same  instroment  with  a  power 

of  attorney,  395 
invalid  if  executed  at  the  same  time  with  a  power  of  attorney  in  favour  of  aa 

agent  as  a  mere  security  for  a  debt,  396 
set  aside  for  wantof  sui&cient  evidence  of  the  factum,  396 
a  will  in  part  proceeded  upon  cannot  revoke  a  former  will,  it  can  only  revoke 

it  pro  tanio,  3^ 
WITNESS 

died  before  he  was  repeated  or  examined  on  the  adverse  interrogijLtories,  89 
may  be  discredited  on  cross-examination,  90 
sabscribii^,  not  examined  to  ihefadum  of  a  will,  48 

may  be  produced,  and  examined  upon  interrogatbries  by  the 

party  contesting  suit,  4S,  49 
liable  to  some  degree  of  discredit,  54 
re-examination  of,  refused,  206- 

a  wife  IS  an  incompetent  witness  to  a  will  in  which  her  husband  is  executor, 

411. 
objections  to  the  genead  character  of  a  witness  ought  to  be  pleaded  before 

publication,  412 
further  interrogatories  cannot  be  administered  to  a  witness  after  his  examina- 
tion has  been  completed,  424 
WITNESSES, 

opinion  o(  not  to  be  depended  upon,  52 
WBIT 

of  sequestration,  166 

de  kmatko  inquirendOf  200 
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Cincinnati,    Okio, 
Columbus,       — • 
Louisville,      Ky* 

JejfersonviBe,    — 
NashviUe,  Tht. 
Natchez,  Miss, 
St,  Louis,  ^Gssots, 
NewOrleau,  Lou. 

FrankUn,        — 
Mdmifeal,  Canada, 
Kingston,    — 
York,  — 
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